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GEORGE  H.  McINTYRE,  Administrator,  &c.,  v.  THE 
THE  NEW  YORK  CENTRAL  RAILROAD  CO. 

Injuries  causing  death — Measure  of  damages — Notes  of  Testimony — Exii- 

dence. 

It  is  not  negfligence  for  a  passenger  in  a  car,  when  there  are  no  seats 
unoccupied,  to  attempt  to  pass  to  another  car  for  a  seat,  in  obedience  to 
the  direction  of  Defendant's  employe. 

The  question  of  contributing  negligence  is  one  of  fact,  and  belongs  to 
the  juiy. 

In  an  action  for  producing  death  by  negligence,  &c.,  the  jury  must  be 
satisfied  that  pecuniary  injuries  have  resulted ;  and  if  so  satisfied,  they  are 
at  liberty  to  allow  them  from  whatever  source  they  actually  proceeded,  and 
which  could  produce  them. 

The  Plaintiff  brought  this  action,  under  the  statute,  as  ad- 

Negligence — Death — Evidence — Damages.  38  N.  Y.  449; 
58  N.  Y.  395;  90  N.Y.29;  92  N.  Y.  225;  96  N.  Y.  276;  98 
N.  Y.  526;  164  N.  Y.  151  (31  Civ.  Pro.  245)  ;  5  T.  6- C.  125 
(2  Hun,  539) ;  15  Hun,  563;  19  Hun,  366;  34  Hun,  87;  37 
Hun,  111 ;  38  Hun,  119;  80  Hun,  308  (62  St.  Rep.  47;  30  N. 
Y.  Supp.  320)  ;  85  Hun,  92  (66  St.  Rep.  73;  32  N.  Y.  Supp. 
689)  ;  6  App.  Div.  548  (39  N.  Y.  Supp.  618)  ;  23  App.  Div. 
136  (48  N.  Y.  Supp.  907)  ;  32  App.  Div.  510  (53  N.  Y.  Supp. 
213) ;  72  App.  Div.  2  (76  N.  Y.  Supp.  256) ;  72  App.  Div. 
580  (76  N.  Y.  Supp.  529) ;  31  Misc.  177  (63  N.  Y.  Supp. 
962)  ;  63  Barb.  266, 


2  McINTYRE  V,  NEW  YORK  CENTRAL  R.  R.  CO.         [Sept., 

Opinion  by  Fullerton,  J. 

ministrator  of  Mrs.  Susannah  Knight,  deceased,  in  behalf  of 
her  next  of  kin,  to  recover  damages  for  her  death,  alleged  to 
have  been  caused  by  the  negligence  of  the  employes  of  the  De- 
fendant, in  November,  1859.  It  was  proved  on  behalf  of  the 
Plaintiff,  upon  the  trial,  that  Mrs.  Knight,  in  company  with 
her  father,  an  old  man,  took  the  cars  of  the  Defendant  at 
Schenectady,  and  proceeded  to  Syracuse,  occupying  the  rear 
car  of  the  train.  At  Syracuse  the  car  in  which  they  were 
seated  was  detached  from  the  train,  and  they  were  directed  to 
go  forward  into  the  next  car.  The  testimony  on  the  part  of 
the  Plaintiff  was  to  the  effect  that  they  had  barely  time  to 
reach  the  next  car  when  the  train  was  started. 

There  were  no  seats  in  the  car  which  they  entered ;  and  they 
were  directed  by  a  man  carrying  a  lantern,  and  appearing  to 
be  one  of  the  employes  of  the  road,  to  go  forward — that  there 
were  seats  forward.  In  compliance  with  this  direction,  Mrs. 
Knight  and  her  father  attempted  to  reach  the  next  forward 
car,  the  train  being  at  that  time  in  rapid  motion ;  but  in  pass- 
ing from  the  one  platform  to  the  other,  she  fell  between  the 
cars,  and  .was  instantly  killed.  It  was  a  dark  and  somewhat 
stormy  night — a  rain  or  sleet  falling  and  freezing.  It  was 
further  proved,  on  behalf  of  the  Plaintiff,  that  the  deceased  was 
under  fifty  years  of  age  at  the  time  of  her  death,  in  vigorous 
health,  and  accustomed  to  earn  about  a  dollar  per  day  by  her 
labor  as  a  seamstress.     She  left  three  children — ^two  sons  and 

Railroads — Negligeftce  of  Employees — Question  for  jury. 
145  N.  Y.  515  (65  Su  Rep.  378). 

Question  of  fact — Inference — Review,     38  N.  Y.  353. 

Contributory  negligence — Test  of.  120  N.  Y.  473  (31  5*^ 
Rep.  538). 

Passenger — Negligence — Following  directions  of  employee. 
67  N.Y.SS'.IUN.Y.  245  (20  St.  Rep.  904) ;  103  JV.  F.  442 
(3  St.  Rep.  636;  25  Week.  Dig.  25) ;  53  Hun,  Z77  (25  5*/.  Rep. 
543,  6  N.  Y.  Supp.  320) ;  36  Super.  Ct.  225. 

Injury  to  passenger — Negligence — Question  of  fact.  49  N. 
Y.  54. 
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one  daughter ;  all  of  them  were  over  twenty-one  years  of  age, 
and  living  away  from  their  mother.  It  was  shown  that  she 
was  in  the  habit  of  making  articles  of  clothing,  and  sending 
them  to  her  children  from  time  to  time. 

On  behalf  of  the  Defendant,  the  conductor  and  brakeman  on 
the  train  in  question  testified  that  the  deceased  carried  a  band- 
box, bundle,  basket,  and  flower-pot,  and  that  her  father  had  a 
carpet-bag;  and  also  that  the  direction  to  the  passengers  to 
pass  into  the  forward  car  was  made  as  soon  as  the  train 
reached  Syracuse,  where  a  stoppage  was  made  of  some  ten  or 
twelve  minutes. 

The  jury  found  a  verdict  for  the  Plaintiff  for  $3,500,  and 
the  Special  Term  denied  the  motion  of  the  Defendant  for  a 
new  trial. 

The  General  Term,  on  appeal,  directed  a  new  trial,  unless 
the  Plaintiff  would  stipulate  to  accept  a  reduction  of  the  ver- 
dict. 

This  the  Plaintiff  consented  to  do;  and  from  the  judgment 
entered  accordingly  for  $2,387.57,  the  Defendant  appeals  to 
this  Court 

O.  5*.  H.  Hovey  for  Plaintiff. 
Edward  Harris  for  Defendant. 

FuLLERTON,  J. — It  caunot  be  considered  negligence  on  the 
part  of  the  person  killed  that  she  attempted  to  pass  from  one 
car  to  another,  in  obedience  to  the  orders  of  the  Defendant. 
She  was  not  only  directed  to  go  forward  into  another  car  in 
the  night-time  during  a  storm,  and  when  the  train  was  in  mo- 
tion, but  it  was  necessary  for  her  comfort  and  convenience  that 
she  should  do  so. 

The  car  to  which  she  was  directed  to  go,  when  the  train 
stopped  at  Syracuse,  was  filled  with  passengers ;  and  the  alter- 
native was  presented  to  her  of  incurring  the  risk  of  the  transit^ 
or  of  remaining  standing  with  an  aged  companion,  whose 
strength,  it  may  well  be  concluded,  was  unequal  to  such  a  posi- 
tion. She  had  a  right  to  a  seat,  and  it  was  the  duty  of  the 
Defendant  to  provide  her  with  one. 
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If,  in  discharging  that  duty,  they  required  her  to  perform  an 
act  which  was  perilous  in  itself,  and  in  doing  which  she  lost  her 
life,  the  negligence,  if  any,  which  that  act  involved  should  be 
imputed  to  the  company  alone. 

The  rule  that  contributory  negligence  will  prevent  a  recovery 
by  the  party  suffering  the  injury  ought  not  to  be  applied  to 
such  a  case. 

It  would  seem  to  be  manifestly  unjust  to  characterize  as  neg- 
ligent the  act  of  yielding  obedience,  under  such  circumstances, 
to  the  requirements  of  the  party  inflicting  the  injury,  and  to 
hold  as  between  the  parties  themselves  that  it  should  deprive 
the  party  injured  of  all  legal  redress. 

It  would  be  a  novel  as  well  as  a  dangerous  rule  to  hold  that 
a  railroad  company  should  enjoy  immunity  from  liability,  when 
the  act  which  occasioned  the  injury  was  undertaken  under  its 
direction,  and  was  one  which  the  passenger  must  perform  in 
order  to  procure  the  seat  which  the  company  was  bound  to 
furnish. 

I  admit  that  passing  from  one  car  to  another  in  a  dark  and 
stormy  night,  when  the  train  was  in  motion,  encumbered  with 
baggage,  and  having  charge  of  an  aged  person,  was  an  act 
fraught  with  imminent  peril,  and,  if  done  without  sufficient 
reason,  one  involving  great  negligence.  But  having  been 
undertaken  at  the  request  of  the  company,  it  is  to  be  regarded 
as  their  act,  and  attempted  at  their  risk. 

Unless  this  view  of  the  case  is  adopted,  railroad  companies 
may  be  guilty  of  the  grossest  wrongs  without  incurring  liabil- 
ity. In  performing  their  contract,  they  may  require  a  feeble 
and  inexperienced  person  to  incur  fearful  risks,,  and  then  claim 
to  be  without  fault  in  law,  on  the  ground  that  the  passenger 
who  may  have  suffered  an  injury  was  negligent  in  following 
their  reckless  directions.  The  very  statement  of  such  a  case 
suggests  the  necessity  of  so  administering  the  law  as  to  obviate 
so  great  an  evil. 

There  was  no  error,  therefore,  in  the  rulings  of  the  Judge 
who  presided  at  the  Circuit,  touching  the  negligence  of  the 
deceased. 
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There  was  some  slight  evidence  that  the  next  of  kin  of  the 
deceased  sustained  some  pecuniary  loss  by  her  death.  She 
was,  at  the  time  of  her  death,  about  fifty  years  of  age,  indus- 
trious in  her  habits,  and  in  the  enjoyment  of  robust  health.  It 
also  appeared  that  she  left  three  children  living,  who  were 
supporting  themselves  away  from  home.  She  was  in  con- 
stant communication  with  them,  and  was  in  the  habit  of  making 
and  sending  to  them  some  articles  of  clothing.  It  cannot, 
therefore,  be  said  that  her  children  had  no  pecuniary  interest 
in  her  life,  even  if  that  term  is  used  in  its  most  limited  significa- 
tion. The  extent  of  that  interest  was  a  question  for  the  jury, 
and  was  fairly  submitted  to  them  on  the  evidence. 

When  we  consider  the  defect  which  the  statute  was  designed 
to  remedy,  it  is  taking  too  narrow  a  view  of  the  matter  to  say 
that  the  word  pecuniary  was  used  in  so  limited  a  sense  as  to 
embrace  only  the  loss  of  money. 

Such  a  limitation  would  be,  in  many  cases  under  the  statute, 
a  mere  mockery,  because  it  would  afford  no  substantial  relief 
in  the  very  cases  in  which  it  is  most  needed. 

The  loss  of  the  society  of  a  deceased  relative,  the  injury  to 
the  affections  of  those  surviving,  cannot  be  regarded  as  being 
within  the  remedy  of  the  statute,  because  in  no  sense  can  the 
loss  be  regarded  as  pecuniary.  But  to  children  the  loss  of  a 
parent  involves  the  loss  of  many  other  things  which  this  Court 
has  heretofore  regarded  as  of  a  pecuniary  character,  and  as  the 
subjects  of  consideration  by  a  jury  in  assessing  the  damages 
under  the  statute  (Tilley  v,  Hudson  River  R.  R.  Co.,  24  N. 
Y.  471). 

It  is  true  that  these  children  were  away  from  home,  prob- 
ably were  of  full  age,  and  not  immediately  dependent  upon 
their  mother  for  support.  But  the  evidence  also  shows  that 
they  were  not  beyond  the  reach  of  a  mother's  care  and  bounty. 
Out  of  her  earnings,  insignificant  as  they  were  proved  to  be, 
she  provided  small  articles  of  clothing  for  them,  and  the  jury 
had  a  right  to  find  that  her  death  involved  them  in  a  pecuniary 
loss. 

The  statute  under  consideration  has  presented  some  difficult 
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questions  of  construction ;  but  the  courts  have  taken  a  humane 
view  of  them,  and  have  endeavored  to  effectuate  what  may 
fairly  be  presumed  to  have  been  the  intention  of  the  legislature 
in  providing  a  remedy  unknown  to  the  common  law.  It 
would  not,  therefore,  have  been  proper  for  the  Judge  to  have 
instructed  the  jury,  as  he  was  requested  to  do,  that  the  Plain- 
tiff was  entitled  to  recover  only  nominal  damages. 

There  is  no  precise  rule  which  a  jury  can  adopt  in  estimating 
such  damages. 

The  question  should  always  be  left,  as  it  was  in  this  case, 
to  their  judgment  upon  the  whole  case;  and  when  the  ques- 
tion has  been  fairly  submitted,  and  the  damages  are  not  exces- 
sive, their  verdict  should  not  be  disturbed. 

It  follows,  from  these  views,  that  the  exceptions  to  the 
Judge's  charge  were  not  well  taken,  and  the  judgment  should 
be  affirmed. 

Da  VIES,  Ch.J. — ^Upon  the  trial  of  this  action  the  following 
facts  appeared:  On  the  14th  day  of  November,  1859,  Mrs. 
Knight,  the  Plaintiffs  intestate,  started  from  Rutland,  Ver- 
mont, in  company  with  her  father,  to  proceed  west  into  the 
State  of  Pennsylvania. 

They  took  the  Defendant's  cars  at  Schenectady,  and  proceed- 
ed thereon  to  Syracuse. 

On  arriving  at  that  place  they  were  seated  in  the  rear  car 
of  the  train,  which  the  employes  of  the  Defendant  there  de- 
termined to  detach  from  the  train  and  leave  at  that  place. 

That  it  was  so  to  be  left  was  announced  by  the  brakeman  to 
the  passengers  in  that  car,  and  they  were  requested  by  him  to 
leave  it  and  go  into  the  forward  cars. 

The  passengers  immediately  left  that  car  and  went  into  the 
one  next  forward  of  it. 

The  train  started  about  the  time  the  passengers  got  into  this 
car ;  and  there  being  no  seats  in  it  unoccupied,  the  passengers 
were  compelled  to  stand,  and  were  standing  in  the  aisle  of  the 
car.  At  this  time,  and  after  the  train  had  started,  an  employe 
of  the  Defendant  came  into  the  car  with  a  lantern  in  his  hand, 
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and  said:  "Go  forward;  there  are  plenty  of  seats  forward;  go 
forward  if  you  want  seats." 

Some  of  the  passengers  then  went  forward  while  the  cars 
were  in  motion,  and  among  them  was  the  deceased. 

Mrs.  Knight,  in  stepping  from  one  car  to  another,  either 
did  not  step  far  enough,  or  her  feet  slipped,  and  she  fell  be- 
tween the  cars  and  was  killed. 

It  was  a  dark  night,  and  it  did  not  appear  that  any  of  the 
employes  of  the  company  were  aiding  or  assisting  the  pas- 
sengers in  their  passage  from  one  car  to  the  other. 

Testimony  was  given  of  the  age  and  circumstances  of  the 
deceased. 

She  was  between  forty-five  and  fifty  years  of  age,  and  lived 
with  a  married  daughter  who  had  a  family  of  children.  She 
also  left  two  sons,  who  were  of  full  age. 

The  jury  gave  a  verdict  for  the  Plaintiff,  finding  the  dam- 
ages at  $3,500;  and  on  appeal  to  the  General  Term,  the  Court 
ordered  a  new  trial,  unless  the  Plaintiff  would  remit  $2,000  of 
the  verdict,  and  leave  it  to  stand  for  the  sum  of  $1,500,  which 
the  Plaintiff  did,  and  judgment  was  entered  for  the  latter  sum, 
with  interest;  and  from  which  judgment,  as  so  modified  and 
entered,  the  Defendant  appeals  to  this  Court. 

It  is  now  urged  by  the  counsel  for  the  Appellant  that  there 
was  evidence  that  the  negligence  of  the  decased  contributed  to 
the  injury,  and  that  consequently  there  can  be  no  recovery ;  and 
he  insists  that  that  was  a  question  for  the  Court  to  decide,  and 
that  it  was  error  to  leave  to  the  jury  the  question  of  the  Plain- 
tiffs negligence  or  contributory  negligence. 

There  was  much  evidence  tending  to  show  that,  in  moving 
from  one  car  to  the  other,  the  deceased  was  but  obeying  the 
directions  of  the  employes  of  the  Defendant ;  and  it  was  emin- 
ently proper  for  the  Judge  to  leave  to  the  jury  the  question 
whether,  under  the  circumstances  disclosed,  the  deceased  was 
guilty  of  any  negligence  in  complying  or  attempting  to  comply 
with  those  directions.  The  learned  Judge  properly  told  the 
jury  that  they  could  judge  whether  it  was  safe  for  a  woman 
to  travel  with  her  encumbrances  on  such  a  night  as  that  is 
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represented  to  have  been ;  that  they  could  judge,  too,  whether 
it  was  right  and  proper  for  her,  in  order  to  get  a  seat,  to  under- 
take to  pass  from  one  car  to  another;  and  that  they  could 
judge  whether  it  was  reasonable  and  proper  for  her  to  rely 
upon  the  directions  of  a  man  appearing  to  be  in  his  place  as 
an  employe  of  the  company.  And  the  further  instructed  the 
jury  that,  if  it  was  negligent  for  Mrs.  Knight  to  follow  the 
directions  of  this  man  with  the  lantern,  it  must  have  been 
such  negligence  as  contributed  to  her  death.  The  jury  by 
this  verdict  have  announced  that  it  was  not  negligent  for  the 
deceased,  under  the  circumstances,  to  follow  the  directions  of 
the  man  giving  the  same. 

The  Court  could  not  say,  as  matter  of  law,  that  it  was  negli- 
gence on  the  part  of  the  deceased  to  follow  that  direction ;  and 
whether  there  was  negligence  or  not,  was  therefore  properly 
left  to  the  jury ;  and  they  have  responded  that  there  was  no 
negligence  on  the  part  of  the  deceased,  and  that  settles  this 
question. 

I  am  unable  to  discover  any  error  in  the  charge  of  the  Judge 
in  reference  to  the  damages  which  the  Plaintiff  was  entitled 
to  recover.  At  the  request  of  the  Defendant's  counsel,  the 
Judge  charged  the  jury  that  the  burden  of  proof  was  upon 
the  Plaintiff  to  prove  the  pecuniary  injury,  and  such  facts  as 
could  enable  the  jury  to  determine  what  would  be  a  fair  and 
just  compensation,  with  reference  thereto,  to  the  next  of  kin, 
to  entitle  the  Plaintiff  to  recover  more  than  nominal  damages. 
And  also  that  the  jury  had  no  arbitrary  direction  in  regard 
to  the  amount  of  damages,  but  must  be  governed  by  the 
weight  of  evidence  as  to  what  would  be  a  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries  sustained 
by  the  next  of  kin. 

These  directions  were  in  strict  accordance  with  the  doctrine 
as  laid  down  by  this  Court  in  the  case  of  Tilley  v.  Hudson 
River  Railroad  Co.  (24  N.  Y.  471,  and  S.  C.  29  N.  Y.  252). 

That  portion  of  the  Judge's  charge  on  this  subject,  to  which 
exception  was  taken  by  the  Defendant's  counsel,  was  also  in 
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harmony  with  the  opinion  of  the  Court  in  the  case  last  cited, 
and  is  but  a  reiteration  of  the  doctrine  there  enunciated. 

He  there  said :  "The  jury  are  to  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death.  They  are  not 
tied  down  to  any  precise  rule.  Within  the  limit  of  the  statute 
as  to  amount,  and  the  species  of  injury  sustained,  the  matter 
is  to  be  submitted  to  their  sound  judgment  and  sense  of  jus- 
tice. They  must  be  satisfied  that  pecuniary  injuries  resulted. 
If  so  satisfied,  they  are  at  liberty  to  allow  them  from  whatever 
source  they  actually  proceeded  which  could  produce  them.  If 
they  are  satisfied,  from  the  history  of  the  family  or  the  in- 
trinsic probabilities  of  the  case,  that  they  were  sustained  by 
the  loss  of  bodily  care  or  intellectual  culture,  or  moral  train- 
ing, which  the  mother  [in  that  case]  had  before  supplied, 
they  are  at  liberty  to  allow  it.  The  statute  has  set  no  bounds 
to  the  sources  of  these  pecuniary  injuries." 

The  charge  of  the  Judge  to  the  jury,  in  the  present  case,  is 
unobjectionable  in  the  light  of  this  authority. 

Upon  the  trial  a  witness  was  asked:  "At  the  time  of  the 
death  of  the  deceased,  what  was  she  capable  of  earning?" 
This  was  objected  to  by  the  Defendant's  counsel  on  the  ground 
that  it  was  not  competent  on  the  question  of  the  worth  of  this 
woman's  life  to  the  next  of  kin. 

The  Court  overruled  the  objection,  and  the  Defendant's 
counsel  excepted. 

It  does  not  appear  that  the  question  was  answered.  The 
witness  was  then  asked :  "And  what  did  she  usually  earn  ?" 

This  was  also  objected  to  on  the  same  ground ;  and  the  ob- 
jection was  overruled,  and  an  exception  taken.  The  witness 
answered:  "Her  services  commanded  readily,  at  that  time,  at 
least  one  dollar  per  day  in  addition  to  her  board."  It  is  now 
urged  that  both  of  these  questions  were  improper,  as  calling 
for  the  opinion  of  the  witness. 

It  is  a  sufficient  answer  to  say  that  no  such  objection  was 
taken  upon  the  trial.  And  if  taken  as  applicable  to  the  first 
question  put,  it  is  now  wholly  immaterial,  as  that  question 
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was  not  answered.  And  such  an  objection  could  have  no 
pertinency  in  reference  to  the  second  question. 

This  question  does  not  call  for  any  opinion,  but  for  a  fact — 
"What  did  she  usually  eam.^" 

This  was  a  material  and  important  inquiry,  in  forming  an 
estimate  of  the  pecuniary  loss  sustained  by  the  next  of  kin,  by 
the  occasion  of  the  death  of  the  deceased. 

Upon  the  authority  of  the  case  of  Clark  v.  Vorce  (15  Wend. 
193),  the  Judge  committed  no  error  in  allowing  the  notes  of 
the  testimony  of  the  witness  Seeley  (who  had  in  the  mean- 
time died),  taken  by  Mumford  upon  the  former  trial,  to  be 
read  in  this  trial. 

In  that  case  the  witness  testified  that,  on  the  former  trial, 
he  acted  as  counsel  for  the  Defendant,  and  took  very  full  and 
particular  minutes  of  one  Haight's  testimony ;  that  he  intended 
at  the  time  to  take  down  the  words  of  Haight,  but  could  not 
pretend  to  give  his  precise  words;  that  he  could  not  swear 
to  Haight's  testimony,  except  from  the  minutes  taken  by  him 
on  that  trial,  and  could  not  now  testify  that  he  had  taken  down 
every  word  of  his  testimony;  but  he  intended,  at  the  time,  to 
take  down  all  he  regarded  as  material. 

The  Supreme  Court  thought  the  testimony  should  have  been 
received.  Ch. J.  Savage  observed :  "There  are  few  or  no  cases 
where  a  cautious  and  prudent  man  will  swear  that  his  notes  of 
testimony  of  a  witness,  taken  down  at  the  time,  contain  his 
very  words,  and  all  his  words." 

In  Huff  V.  Bennett  (2  Seld.  337),  the  learned  Judge  who 
presided  at  the  trial  of  this  action,  and  admitted  the  notes  of 
Seeley's  testimony,  in  delivering  the  opinion  of  the  Court,  said : 
"The  case  of  Clark  v.  Vorce  (supra)  was  very  different  from 
this  case.  The  witness  says  he  cannot  swear  that  his  minutes 
contained  the  testimony  of  Scott  accurately,  and  that  he  may 
have  omitted  things  that  he  testified  to.  He  does  not  say  that 
he  believes  his  minutes  are  correct,  nor  that  he  intended  to  take 
down  the  words  of  the  witness." 

In  the  present  case,  the  Plaintiff  called  one  of  the  counsel  of 
the  Defendant  to  prove  the  testimony  given  by  the  witness 
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Seeley  on  a  former  trial  in  this  action,  as  having  since  that 
trial  died.  He  testified  that  he  was  one  of  the  counsel  for 
Defendant  in  this  action ;  was  present  at  the  former  trial,  and 
took  notes  of  testimony;  he  had  them  there  in  Court.  He 
says :  "So  far  as  I  took  minutes,  I  took  them  as  given  by  the 
witness,  so  far  as  I  could;  I  designed  to  take  the  substance 
of  the  testimony  as  given  by  the  witness,  and  presxmie  from 
that  I  have ;  I  have  no  recollection  of  the  testimony  aside  from 
what  I  have  here." 

On  his  cross-examination  he  said:  "Should  judge  that  it 
was  not  possible  for  me  to  take  the  whole  testimony  verbatim ; 
did  not  aim  to  take  more  than  the  substance ;  do  not  say  that 
I  have  the  whole  language  of  the  witness,  nor  the  whole  of  his 
testimony."  In  response  to  the  Court,  the  witness  said:  "I 
have  no  recollection  of  the  witness  or  of  the  testimony;  not 
the  slightest  whatever;  I  have  his  testimony  on  my  minutes, 
and  presume  it  is  the  substance  of  his  testimony." 

The  Plaintiff's  counsel  then  offered  to  read  the  evidence  of 
Austin  H.  Seeley  as  given  upon  the  former  trial,  as  shown  by 
the  notes  of  testimony  taken  by  the  witness.  The  Defendant's 
counsel  objected,  on  the  ground  that  it  did  not  appear  that 
the  whole  of  the  testimony  was  taken,  or  that  the  testimony 
as  given  was  taken  down,  and  that  the  necessary  preliminary 
proof  of  the  accuracy  of  the  notes  had  not  been  made. 

The  Court  overruled  the  objection,  and  admitted  the  evi- 
dence to  which  the  Defendant's  counsel  duly  excepted. 

When  it  is  observed  that  the  witness  called  upon  to.  prove 
the  accuracy  of  his  notes  was  manifestly  an  unwilling  witness, 
it  cannot  fail  to  be  seen  that  his  whole  testimony,  when  taken 
together,  comes  fully  up  to  the  doctrine  of  Clark  v.  Vorce 
(supra). 

There  was  no  error,  therefore,  in  the  admission  of  the  notes 
taken  by  Mumford  of  Seeley's  testimony. 

It  follows  that  the  judgment  must  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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ABRAHAM  EVELAND  v.  GEORGE  WHEELER,  Ad- 
ministrator OF  RUFUS  G.  BOWMAN,  Deceased. 

Contract — Entirety — Cancellation— Consideration. 

Where  parties  to  a  contract  for  the  purchase  and  sale  of  land  (a  part  of 
the  price  of  which  is  secured  by  bond  and  mortgage  on  other  property) 
agree  to  cancel  and  surrender  the  contract  of  purchase,  and  do  so,  and 
nothing  is  said  or  mutually  understood  as  to  the  cancellation  of  the  bond 
and  mortgage,  the  consideration  for  which  the  bond  and  mortgage  were 
given  being  cancelled,  the  bond  and  mortgage  are  likewise  to  be  deemed 
cancelled. 

This  action  was  brought  to  obtain  the  cancellation  of  a  bond 
and  mortgage  at  the  time  in  process  of  foreclosure  by  Defend- 
ant's intestate. 

Issue  being  joined,  the  case  was  referred  to  a  referee  to 
hear  and  determine,  who  reported  in  favor  of  the  Plaintiff  and 
directed  judgment  that  the  mortgage  be  discharged  of  record, 
and  with  the  bond  be  given  up  and  cancelled. 

The  mortgagee  was  also  perpetually  enjoined  from  further 
attempt  to  enforce  them  as  valid  instruments. 

On  appeal,  the  Supreme  Court,  at  General  Term,  reversed 
this  judgment,  and  ordered  a  new  trial,  from  which  order  an 
appeal  was  taken  by  the  Plaintiff  to  this  Court;  which  appeal 
was  accompanied  by  a  stipulation  that  in  case  such  order  should 
be  affirmed,  judgment  absolute  might  be  entered  against  him. 

The  material  facts  found  by  the  referee,  and  here  necessary 
to  be  considered,  are  as  follows:  In  March,  1855,  the  Plaintiff 
and  Defendant's  intestate  entered  into  a  written  contract,  by 
which  said  intestate  agreed  to  sell  and  convey  to  the  Plaintiff 
a  certain  farm  in  the  town  of  Castile,  county  of  Wyoming, 
containing  about  one  hundred  and  six  acres,  for  the  sum  (as 
expressed  in  the  written  contract)  of  three  thousand  dollars. 
On  the  same  day  the  Plaintiff,  with  one  Charles  Strong  as 
his  surety,  executed  and  delivered  to  said  intestate  his  bond, 
in  the  penal  sum  of  $3,130,  conditioned  to  pay  the  latter  $1,- 


1867.]  EVELAND  v.  WHEELER.  13 

Statement  of  the  Case. 

565.31,  with  interest,  in  instalments,  as  stated  therein;  and  at 
the  same  time  the  Plaintiff,  with  his  wife,  executed  and  de- 
livered to  said  intestate  a  mortgage,  to  accompany  said  bond, 
upon  other  lands,  to  secure  the  stun  mentioned  in  the  condi- 
tion of  that  instrument;  which  mortgage  was  duly  acknowl- 
edged, and  was  recorded  in  the  county  of  Wyoming,  where 
the  lands  covered  thereby  were  situated.  The  remaining  facts 
foimd  by  the  referee  are  given  in  his  fourth,  fifth,  sixth, 
seventh,  and  eighth  findings,  and  here  follow  verbatim : 

Fourth.  The  price  or  sum  for  which  said  tract  of  land, 
containing  one  hundred  and  six  acres  and  seventeen  hundredths 
of  an  acre,  was  contracted  to  be  sold,  was  forty-three  dollars 
an  acre,  or  four  thousand  five  hundred  and  sixty-five  dollars 
and  thirty-one  cents ;  and  the  said  agreement  above  mentioned, 
and  said  bond  and  said  mortgage,  were  executed  and  delivered 
to  secure  to  the  said  Plaintiff  the  conveyance  of  said  tract  of 
land  described  in  said  contract,  and  to  secure  to  said  Defendant 
the  purchase-price  of  said  land,  and  for  no  other  object,  pur- 
pose, consideration,  or  qualification,  except  as  particularly 
stated  and  set  forth  in  said  written  contract. 

Fifth.  The  Plaintiff,  immediately  after  the  making,  execut- 
ing, and  delivery  of  said  contract,  bond,  and  mortgage,  entered 
into  the  possession  and  occupancy  of  said  tract  of  land  de- 
scribed in  said  contract,  and  used,  occupied,  and  enjoyed  the 
same,  and  received  the  rents,  profits,  and  proceeds  thereof, 
and  made  repairs  and  improvements  thereon  for  the  period 
of  about  four  years  after  the  making,  execution,  and  delivery 
of  said  contract,  bond  and  mortgage,  and  made  various  pay- 
ments upon  said  contract,  and  one  payment  upon  said  bond  and 
mortgage,  amounting  to  between  four  and  five  hundred  dollars 
in  the  aggregate. 

Sixth.  It  was  afterward,  either  in  the  year  1858  or  spring 
of  1859,  mutually  agreed  between  the  Plaintiff  and  the  Defend- 
ant that  said  written  contract  should  be  cancelled  and  annulled, 
and  that  said  Plaintiff  should  surrender  up  and  relinquish  to 
said  Defendant  said  tract,  piece,  or  parcel  of  land  described 
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therein,  and  all  claim,  right, tit le,  or  interest  in  and  to  the  same, 
and  to  all  payments  made  on  said  contract,  bond  and  mortgage, 
and  also  that  the  Plaintiff  should  work  said  farm  on  shares^ 
and  the  Defendant  was  to  have  one-half  of  the  crops  raised 
thereon. 

Seventh.  The  Plaintiff  did  work  said  land  on  shares,  and 
the  Defendant  received  his  half  or  share  of  the  crops  raised 
thereon;  and  said  written  contract  was  afterward,  and  on  or 
about  the  1st  of  April,  1860,  cancelled  by  cutting  or  tearing- 
off  the  seals  of  the  same,  and  the  Defendant  resumed  the  ex- 
clusive possession  and  control  of  said  tract,  piece,  or  parcel  of 
land. 

Eighth.  No  agreement  was  ever  made  or  entered  into  be- 
tween Plaintiff  and  Defendant  as  to  the  cancellation  of  said 
bond  and  mortgage,  or  whether  the  same  should  or  should  not 
be  deemed  cancelled  or  discharged  by  the  cancellation  of  said 
contract;  on  the  contrary  thereof,  it  was  the  design  and  in- 
tention of  the  Defendant  to  retain  and  keep  said  bond  and 
mortgage  in  full  force  and  effect;  and  the  Plaintiff  designed 
and  intended  that  said  contract,  bond  and  mortgage,  should 
all  be  cancelled  and  annulled. 

As  conclusion  of  law,  the  referee  held  and  decided  that  the 
contract  and  bond  and  mortgage  constituted  one  indivisible 
contract,  and  that  the  cancellation  and  annulling  of  the  written 
contract  was  in  law  a  cancellation  of  the  bond  and  mortgage; 
and  he  directed  judgment  for  the  Plaintiff  accordingly.  The 
judgment  was  reversed  by  the  General  Term,  on  the  ground, 
as  appears  from  the  opinion  then  delivered,  that  although  the 
written  agreement,  bond  and  mortgage,  were  given  at  the  same 
time,  and  related  to  the  same  subject,  and  for  the  purpose  of 
construction  were  to  be  regarded  as  one  contract,  yet  that  they 
were  divisible  in  their  nature,  and  should,  under  the  facts 
found,  be  deemed  to  stand  separate  and  independent  of  each 
other;  and  consequently  that  the  cancellation  of  the  written 
contract,  of  itself,  did  not  affect  the  validity  of  the  bond  and 
mortgage. 
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H.  L.  Comstock  for  Appellant. 
L.  W.  Thayer  for  Respondent. 

Bockes,  J. — It  is  not  controverted,  nor  can  it  be,  that  the 
written  agreement  and  bond  and  mortgage  are,  for  the  pur- 
pose of  construction,  to  be  read  together,  as  constituting  one 
contract.  The  referee  so  correctly  adjudged;  and  this  was 
taken  for  granted  or  assumed  by  the  Supreme  Court.  The 
three  instruments  were  executed  at  the  same  time,  were  be- 
tween the  same  parties,  and  related  to  the  same  subject-mat- 
ter. Taken  together,  and  not  otherwise,  they  show  the  entire 
agreement.  The  authorities  in  support  of  this  proposition  are 
numerous,  and  are  quite  too  familiar  to  require  citation.  So 
read  and  construed,  the  entire  agreement,  in  its  most  material 
parts  and  significance,  was  to  this  effect :  that  the  Defendant's 
intestate  would  convey  the  farm  to  the  Plaintiff,  who,  in  con- 
sideration thereof,  would  secure  and  pay  to  the  former  $4,- 
565.31 — the  sum  of  $3,000,  as  stipulated  in  the  written  con- 
tract, and  the  balance  of  $1,565.31  by  his  bond  and  mortgage, 
covering  other  property — ^the  terms  of  which  were  then  agreed 
on  and  inserted  in  such  instruments,  which  instruments  were 
then  executed  and  delivered. 

The  papers,  taken  together,  evidenced  a  perfect  agreement, 
and  the  entire  agreement  between  the  parties.  They  showed 
as  well  the  duty  of  the  intestate  to  convey,  as  also  the  obliga- 
tion of  the  Plaintiff  to  secure  payment  of  and  to  pay  the  entire 
sum  constituting  the  consideration  of  the  conveyance.  Pay- 
ment, or  the  securing  of  pa)rment,  to  the  intestate,  according 
to  the  terms  of  the  agreement,  was  the  consideration  for  the 
conveyance ;  and  the  conveyance  was  the  consideration  for  such 
payment.  The  premises  were  mutual  and  dependent.  A  con- 
veyance could  not  be  required  without  payment,  or  the  secur- 
ing of  pa)rment,  according  to  the  terms  of  the  agreement; 
nor  could  payment  be  enforced  without  the  delivery  or  tender 
of  the  conveyance.  Under  this  condition  of  duty  and  obliga- 
tion, the  parties,  by  mutual  consent,  cancelled  and  annulled 
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the  written  contract,  and  the  Plaintiff  surrendered  to  the  in- 
testate the  farm,  the  possession  of  which  he  had  held,  under 
the  agreement  to  purchase,  for  the  period  of  about  four  years. 
During  his  occupation  the  Plaintiff  made  repairs  and  im- 
provements on  the  farm,  and  also  various  pa)rments  on  the 
contract,  and  one  payment  on  the  bond  and  mortgage,  in  the 
aggregate  amounting  to  between  four  and  five  hundred 
dollars;  all  claims  for  which  repairs,  improvements,  and 
payments  were  relinquished  by  him  on  such  cancellation, 
There  was  not,  however,  any  express  agreement  between  the 
parties  that  the  bond  and  mortgage  should  or  should  not  be 
deemed  cancelled  and  discharged  by  the  annulling  of  the  con- 
tract; on  the  contrary,  as  the  referee  certifies,  "it  was  the  de- 
sign and  intention  of  the  Defendant  (the  intestate)  to  retain 
and  keep  said  bond  and  mortgage  in  full  force  and  effect ;  and 
the  Plaintiff  designed  and  intended  that  said  contract,  bond 
and  mortgage,  should  all  be  cancelled  and  annulled."  Not- 
withstanding this  diversity  of  intention  and  mutual  misunder- 
standing of  the  parties,  neither  asks  to  be  restored  to  his 
former  position  for  that  cause,  but  both  plant  themselves  on 
the  surrender  and  cancellation  of  the  written  contract,  hold  it 
as  binding  and  conclusive  as  regards  their  rights,  and  demand 
an  adjudication  by  the  Court  as  to  its  legal  effect.  The  ques- 
tion then  is,  did  the  cancellation  of  the  contract,  ipso  facto, 
also  cancel  the  bond  and  mortgage? 

We  are  of  the  opinion  that  such  was  its  legal  effect,  in  the 
absence  of  an  express  agreement  between  the  parties  to  the 
contrary.  On  the  cancellation  of  the  contract  the  intestate 
was  discharged  from  all  obligation  to  convey,  which  obliga- 
tion constituted  the  sole  consideration  for  the  Plaintiff's 
promise  to  pay.  The  essential  element  to  the  validity  of  the 
bond  and  mortgage — a  consideration — was  then  wanting. 
They  might  undoubtedly  have  been  kept  in  force  by  an  express 
agreement  to  that  effect,  having  for  its  consideration  the  can- 
cellation of  the  contract,  and  surrender  of  the  premises  con- 
tracted to  be  conveyed.     But  no  such  condition  was  imposed. 
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The  instruments  must,  therefore,  stand  or  fall  with  the  con- 
sideration on  which  they  were  made  to  depend  in  their  in- 
ception.    We  arc  not  without  authority  on  this  question. 

In  Dearborn  v.  Cross  (7  Cow.  48),  the  former  bound  him- 
self by  bond  to  sell  land  to  the  latter,  who  gave  his  notes  for 
the  consideration-money,  and  took  possession.  Afterward  the 
land  was  surrendered  to  Dearborn,  who  sold  it  to  another.  It 
was  held  that  although  the  bond  was  not  cancelled  or  sur- 
rendered, yet  it  was  in  legal  effect  discharged,  and  consequent- 
ly no  action  could  be  maintained  on  the  notes. 

In  De  Peyster  v.  Pulver  (3  Barb.  284),  it  was  decided  that 
when  a  contract  has  been  abandoned  by  mutual  agreement  of 
the  parties  thereto,  one  party  cannot  sue  the  other  upon  a  note 
given  as  a  part  of  the  consideration  for  the  performance  of 
the  contract  by  the  party  suing.  In  this  case  it  was  remarked 
by  the  Court,  per  Harris,  J. :  "The  acts  of  both  parties  suffi- 
ciently show  a  mutual  agreement  that  the  contract  between 
them  should  be  abandoned.  The  contract  being  thus  aband- 
oned by  mutual  agreement,  the  note  for  which  this  action  is 
brought,  and  which  was  given  as  a  part  of  the  consideration 
for  the  performance  of  the  contract  by  the  Plaintiff,  cannot  be 
recovered." 

So  in  the  case  now  under  examination,  the  consideration  of 
the  bond  and  mortgage  sought  to  be  set  aside  and  annulled 
was  the  agreement  by  the  Defendant's  intestate  to  convey  to 
the  Plaintiff  the  farm  described  in  the  contract.  This  agree- 
ment to  convey  was  cancelled  by  mutual  consent  of  the  parties, 
without  any  agreement  that  they  should  remain  on  foot  as 
valid,  obligatory  instruments.  There  is,  therefore,  no  good 
reason  for  their  enforcement;  and  they  must  be  deemed  to  be 
invalid,  like  other  contracts,  the  consideration  of  which  has 
wholly  failed. 

When,  as  in  this  case,  the  failure  of  the  consideration  touches 
the  principal  point  and  essence  of  the  contract,  such  failure 
constitutes  good  ground  in  equity  to  set  it  aside.     These  con- 
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siderations  require  a  reversal  of  the  order  of  the  General 
Term. 

There  is  another  view  of  the  case  not  without  significance. 
The  referee  finds  that  the  Plaintiff  intended  that  the  bond  and 
mortgage  should  be  cancelled,  and  that  the  Defendant's  in- 
testate intended  the  reverse. 

Did  the  intestate,  although  intending  the  reverse,  know  of 
Plaintiff's  understanding  and  intention?  If  so,  and  he  per- 
mitted him  to  act  upon  such  understanding,  he  is  now  bound 
by  it,  inasmuch  as  he  retains  all  the  advantages  of  the  agree- 
ment. 

In  such  case  it  will  be  concluded  on  well-settled  principles 
applicable  to  the  doctrine  of  estoppel. 

We  think  it  quite  probable,  from  the  facts  found,  that  the 
intestate  knew  of  the  Plaintiff's  intention  and  understanding  at 
the  time  of  the  cancellation  of  the  contract.  But  it  is  un- 
necessary to  consider  this  question.  The  order  appealed  from 
must  be  reversed,  on  the  ground  above  discussed,  unless  evi- 
dence was  admitted  or  rejected  prejudicial  to  the  Defendant's 
rights.  On  a  careful  examination  of  the  case,  we  are  of  the 
opinion  that  no  error  exists  in  this  regard. 

The  order  appealed  from  must  be  reversed,  and  the  judg- 
ment directed  by  the  referee  affirmed,  with  costs. 

All  concur  except  Grover,  J. 

Affirmed. 

JOEL  TIFFANY, 

State  Reporter. 
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CHARLES  KING,  EDWARD  J.  KING,  and  SYLVESTER 
BRUSH,  Respondents,  v.  WILLIAM  H.  PLATT, 
SPENCER  C  PLATT,  and  NATHAN  C  PLATT, 
Executors  of  NATHAN  C.  PLATT,  Deceased,  Ap- 
pellants. 

Construction  fraud — Specific  performance — Judicial  sale — Election   day- 
Statute,  Construction  of. 

A  judicial  sale,  although  conducted  by  an  officer  of  the  Court,  and  under 
its  direction,  is  not  the  business  of  the  Court  within  the  meaning  of  the 
statute  providing,  that  "'no  Court  shall  be  open  or  transact  any  business  in 
any  city  or  town  on  the  day  of  elections,  for  other  than  town  or  militia 
officers." 

But  a  sale  made  against  Defendant's  remonstrance  on  a  day  most  un- 
favorable to  a  large  gathering,  and  the  lots  sold  in  an  order  which  induces 
a  reasonable  belief  that  it  was  detrimental  to  Defendant's  interest,  and 
under  circumstances  giving  rise  to  apprehensions  that  free  competition 
was  interfered  with,  in  equity  it  will  be  set  aside. 

The  action  was  brought  in  February,  1861,  to  compel  the 
specific  performance  by  Nathan  C.  Piatt,  the  original  Defend- 
ant, since  deceased,  and  now  represented  in  the  action  by  the 
present  Defendants,  of  an  agreement  to  purchase  real  estate 
in  the  city  of  New  York,  which  agreement  was  made  Sep- 
tember 6,  1860.  The  Defendant  not  having  complied  with 
the  terms  of  the  agreement,  for  the  alleged  reason  that  out- 
standing judgments  unsatisfied  existed  as  a  lien  upon  the 
property,  and  not  having  answered  the  complaint,  judgment 
was  entered  in  favor  of  the  Plaintiffs  on  the  15th  of  March, 
1862.  By  this  judgment  it  was  determined  that  the  balance 
of  the  purchase-money  unpaid,  with  interest,  was  $78,412.60, 
and  it  directed  the  Defendant  to  complete  the  purchase  within 
ten  days,  by  paying  the  costs  of  suit,  &c.,  and  $22,160.60  of 

Judicial  sales — Setting  aside — Unfairness,  62  Barb.  291 ; 
39  Super,  Ct.  533. 

Order— Discretionary— Appeal  37  N.  Y.  524;  38  N.  Y. 
44;53iV.  F.  333;85JV.  F.  253. 
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the  purchase-money  due,  and  to  execute  and  deliver  his  bond 
and  a  mortgage  on  the  premises  for  $56,250,  payable  October 
6,  1866^  with  semi-annual  interest;  and  that  in  default  of  so 
doing  the  premises  should  be  sold  at  public  auction ;  and  that 
the  Defendant  should  be  liable  for  any  deficiency  that  might 
occur  on  such  sale. 

The  Defendant  did  not  appeal  from  this  judgment,  nor  com- 
ply with  the  terms  thereof.  Accordingly,  the  premises  were 
advertised  for  sale,  under  the  terms  of  the  judgment,  on  the 
18th  November,  1862,  and  the  same  were  sold  at  public  auction 
on  December  2,  1862,  when  the  property  was  bought  in  by  or 
on  behalf  of  the  Plaintiffs,  at  a  price  which  left  a  deficiency  of 
about  $10,000  against  the  Defendant;  and  on  December  22, 
1862,  the  premises  were  conveyed  by  the  referee  on  the  sale 
to  the  Plaintiffs,  the  report  having  been  duly  confirmed. 

On  February  12,  1863,  the  Defendant  procured  an  order 
requiring  the  Plaintiffs  to  show  cause  why  the  sale  should 
not  be  set  aside,  and  a  resale  ordered.  The  affidavits  to  sus- 
tain this  order,  and  the  motion  made  thereon,  disclosed  the 
following  causes  or  grounds  of  complaint. 

1.  That  the  sale  was  made  on  the  day  of  a  charter  election  in 
the  city  of  New  York. 

2.  That  the  auctioneer  named  in  the  notice  of  sale  did  not 
personally  officiate  at  its  commencement. 

3.  That  the  price  bid  was  inadequate. 

4.  That  the  Plaintiffs  approached  bidders  at  the  sale,  and 
deterred  them  from  bidding,  and  prevented  competition. 

The  counter-allegations  denied  Nos.  3  and  4  of  these  charges, 
and,  on  hearing  of  the  motion  at  Special  Term,  it  was  referred 
to  a  referee  "to  take  proof  whether  any,  and  if  so,  what,  in- 
ducement, communications,  or  representations  were  made  or 
held  out  by  the  Plaintiffs  or  their  agents,  or  in  their  behalf,  or 
by  the  referee,  to  deter  or  prevent  bidding  at  the  sale." 

On  the  coming  in  of  the  report,  made  in  pursuance  of  said 
order,  and  on  the  18th  December,  1863,  the  motion  was  denied. 

On  an  appeal  to  the  General  Term,  the  order  of  denial  was 
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affirmed,  January  23,  1865.     The  Defendant  now  conies  to 
this  Court,  on  appeal  from  the  order  of  the  General  Term. 

William  R.  Martin  and  James  Emott  for  Appellants.. 
John  H,  Reynolds  for  Respondents. 

FuLLERTON^  J. — The  sale  of  the  Defendant's  property  was 
not  void  because  it  took  place  on  the  day  of  the  charter  election 
in  the  city  of  New  York. 

The  statute  provides  that  no  Court  shall  be  opened,  or 
transact  any  business  in  any  city  or  town,  on  the  day  of  elec- 
tions, for  other  than  town  or  militia  officers  (1  R.  S.,  5th  ed., 
p.  418,  §§  4  &  5). 

A  judicial  sale,  although  conducted  by  one  of  the  officers  of 
the  Court,  and  under  its  direction,  is  not  the  business  of  a 
Court,  within  the  meaning  of  this  statute.  The  object  of  the 
law  referred  to,  undoubtedly,  was  to  remove  all  obstacles  which 
might  necessarily  interfere  with  the  free  exercise  of  the  elec- 
tive franchise.  If  the  ordinary  business  of  the  Courts  were 
permitted  on  election  days,  the  attendance  of  witnesses  and 
jurors  could  be  compelled  by  compulsory  process,  and  in  that 
way  they  could  be  forcibly  kept  from  the  polls. 

It  was  to  avoid  such  an  evil  that  the  statute  was  passed.  A 
judicial  sale  of  valuable  property  on  an  election  day,  present- 
ing a  tempting  opportunity  for  gain,  might  induce  sordid  men 
to  forego  the  privilege  of  electors  in  order  to  promote  their 
private  interests;  but  their  action  would  be  voluntary,  and 
freedom  of  action  was  all  the  law  intended  to  secure. 

The  propriety  of  a  forced  judicial  sale  of  a  lai^e  and  valu- 
able property  on  an  election  day,  when  public  attention  would 
necessarily,  to  a  great  extent,  be  turned  to  other  objects,  after 
a  written  notice  from  the  person  who  was  to  be  most  affected 
by  it  that  he  would  consider  it  "unjust  and  oppressive,"  was, 
at  least,  very  questionable ;  and  although  not  of  itself,  perhaps, 
sufficient  to  warrant  the  Court  in  setting  aside  the  sale,  yet  in 
connection  with  the  other  facts  disclosed  in  this  case,  cannot 
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fail  to  create  in  the  mind  an  influence  unfavorable  to  the 
Plaintiffs. 

The  property  which  was  the  subject  of  this  sale  consisted  of 
eight  lots,  situate  on  the  comer  of  Fifth  Avenue  and  Fifty- 
ninth  street,  in  New  York  city,  at  one  of  the  entrances  to  the 
Central  Park. 

The  order  in  which  these  lots  should  be  sold  was  considered 
by  the  Defendant  a  matter  of  interest  to  him,  and,  conse- 
quently, on  the  day  of  sale,  he  made  a  written  request  that  the 
corner  lot,  which  was  conceded  to  be  the  most  valuable,  should 
be  sold  first.  This  request  was  made  with  the  view  to  cause 
the  property  to  bring  the  largest  price,  and  was  therefore  a 
proper  and  reasonable  one.  It  was  not,  however,  acceded  to, 
and  the  lots  were  sold  in  a  different  order.  I  have  examined 
the  papers  in  this  case  with  care,  to  see  what  reason  was  as- 
signed or  could  have  existed  for  this  course,  and  I  have  been 
unable  to  find  any  that  is  satisfactory.  The  referee  who  sold 
the  property  states,  in  his  affidavit,  that  "  in  the  exercise  of  his 
discretion"  he  caused  the  premises  to  be  sold  in  parcels,  and  in 
the  order  adopted  at  the  sale. 

That  the  referee  acted  in  good  faith,  so  far  as  his  action  is 
concerned,  his  well-known  character  for  integrity  leaves  no 
room  to  doubt ;  but  no  reason  for  believing  that  the  sale  of  the 
comer  lot  first,  as  requested,  would  have  been  detrimental  to 
the  sale,  having  been  furnished  by  the  affidavits,  or  suggested 
on  the  argument,  I  cannot  but  think  that  the  referee's  discre- 
tion was  exercised  unwisely.  That  the  Defendant's  request 
was  made  in  good  faith,  and  founded  on  the  belief  that,  if 
granted,  it  would  have  increased  the  amount  which  the  whole 
property  would  have  brought,  cannot  be  doubted,  and  in  that 
opinion  he  is  sustained  by  six  other  persons  who  are  experi- 
enced in  the  sale  of  property  of  a  like  character  in  the  city  of 
New  York. 

The  case,  therefore,  resolves  itself  into  just  this :  that  while 
the  sale  of  the  comer  lot  first  could  do  no  harm,  there  was  good 
reason  to  believe  that  it  would  result  in  a  benefit.     Under 
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such  circumstances  it  is  difficult  to  arrive  at  any  other  con- 
clusion than  that  the  Defendant  was  unfairly  dealt  with. 
Whatever  chance  there  was,  however  slight,  that  the  order  of 
sale  be  requested  should  be  adopted  would  prove  beneficial, 
he  was  entitled  to,  and  to  deprive  him  of  it  was  a  constructive 
fraud. 

I  have  not  overlooked  the  affidavits,  on  the  part  of  the  Plain- 
tiffs, expressing  the  opinion  that  the  property  would  have 
brought  no  more  than  it  did,  if  the  comer  lot  had  been  sold 
first;  yet  I  can  see  no  good  reason  for  not  trying,  at  the  least, 
a  harmless  experiment  to  gratify  a  reasonable  request  of  a 
failing  and  unfortunate  debtor,  which  he  thought  would  re- 
sult to  his  advantage. 

I  do  not  agree  with  the  learned  counsel  for  the  motion  that 
the  Defendant  had  the  right  to  determine  the  order  of  sale, 
and  the  authorities  quoted  do  not  sustain  that  position.  But, 
in  the  absence  of  all  directions  by  the  Court,  the  Defendant 
has  a  right  to  be  heard  on  the  subject,  his  suggestions  consid- 
ered, and  if  for  the  best,  followed. 

But  in  the  light  of  the  other  facts  in  this  case,  it  is  diffi- 
cult to  believe  that  the  refusal  to  accede  to  the  request  was  the 
result  of  indifference  or  mere  caprice.  The  Plaintiffs  bought 
the  whole  of  the  property  at  the  sale.  Their  right  to  do  so, 
of  coure,  is  not  disputed. 

If  it  were  fairly  done,  without  any  undue  advantage,  a 
Court  of  Equity  would  not  interfere  with  the  sale.  But,  be- 
sides matters  already  considered,  there  are  facts  disclosed  in 
the  papers  which  give  rise  to  serious  doubts  as  to  the  entire 
fairness  of  the  Plaintiff's  conduct  at  the  sale. 

From  the  whole  evidence,  it  satisfactorily  appears  that  the 
Plaintiffs  manifested  a  desire,  before  the  sale,  to  purchase  the 
whole  of  the  property,  and  resorted  to  the  means  necessary  to 
accomplish  their  object 

Ra)mor,  who  sustained  intimate  friendly  and  business  rela 
tions  with  the  Plaintiffs,  and  who  acknowledged  that  he 
would  have  the  selling  of  the  property  as  broker,  in  case  the 


24  KING  V.  PLATT.  [Sept., 

Dissenting  opinion  by  Parker,  J. 

Plaintiffs  should  purchase  it,  said  to  a  bidder  at  the  sale  that 
he  could  purchase  the  property  in  one  parcel,  after  the  sale, 
upon  better  terms  than  he  could  get  it  then  by  bidding. 

Ra3mor  also  testified  that  he  made  this  communication  at 
the  request  of  one  of  the  Plaintiffs. 

That  this  had  a  tendency  to  prevent  competition  at  the  sale, 
can  hardly  be  denied ;  and  whether  this  effect  was  designed  or 
not,  it  is  equally  fatal  to  the  validity  of  the  sale. 

There  is  other  evidence  tending  to  show  that  the  sale  was 
chilled  by  the  course  pursued  by  the  Plaintiffs;  but  it  is  un- 
necessary to  pursue  the  subject  further. 

The  sale  having  been  made  against  the  Defendant's  remon- 
strance, on  a  day  most  unfavorable  to  a  large  gathering,  and 
the  lots  having  been  sold  in  an  order  which  induces  a  reason- 
able belief  that  it  was  detrimental  to  the  Defendant's  inter- 
ests, and  under  circumstances  which  give  rise  to  apprehensions 
that  free  competition  was  interfered  with,  it  ought  not  to  stand. 

Whilst  this  Court  secures  to  the  creditor  his  just  demand, 
and  sequestrates  the  property  of  the  debtor  to  satisfy  it,  it  still 
sedulously  guards  his  interests  in  all  the  various  steps  taken 
leading  to  a  sale  of  his  property.  The  unfortunate  debtor  is 
not  beneath  its  protection.  It  will  not  tolerate  the  slightest 
undue  advantage  over  him,  even  by  pursuing  the  strict  forms 
of  the  law,  or  positive  rules  (Story's  Eq.  Jur.,  §  239). 

Occupying  the  position  of  advantage,  it  behooved  the  Plain- 
tiffs to  pursue  their  remedy  with  scrupulous  care,  lest  they 
should  inflict  an  injury  on  one  who  was  comparatively  power- 
less. 

A  Court  of  Equity  justly  scrutinizes  the  conduct  of  a  party 
placed  by  the  law  in  a  position  where  he  possesses  the  power  to 
sacrifice  the  interests  of  another  in  a  manner  which  may  defy 
detection,  and  stands  ready  to  afford  relief  on  very  slight 
evidences  of  unfair  dealing,  whether  it  is  made  necessary  by 
moral  turpitude,  or  only  by  a  mistake  estimate  of  others'  rights. 

I  feel  quite  convinced  that  sufficient  reasons  exist  for  setting 
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aside  this  sale,  and  that  justice  will  be  subserved  by  doing, 
for  it  cannot  result  in  any  loss  to  the  Plaintiffs. 

The  rights  of  third  parties  do  not  intervene,  and  the  Plain- 
tiffs have  a  lien  for  the  taxes  and  assessments  they  have  paid 
(Kortright  v.  Cady,  23  Barb.  490).  A  resale  will  probably 
result  in  satisfying  the  judgment  and  all  the  outlays  of  the 
Plaintiffs,  and  that  is  all  they  can  reasonably  ask. 

If  the  parties  fail  to  agree  upon  the  order  in  which  the  prop- 
erty shall  be  sold,  either  party  can  apply  to  the  Court  for  in- 
structions to  the  referee  (Collier  v,  Whipple,  13  Wend.  229). 

The  orders  of  the  General  and  Special  Terms  should  be  re- 
versed, the  sale  set  aside,  and  a  resale  ordered. 

All  concur  except  Parker,  J. 

Parker,  J.  (dissenting). — This  was  an  application  to  the 
Supreme  Court  to  set  aside  a  sale  of  real  estate  had  under  a 
judgment  in  the  action,  which  was  for  a  specific  performance, 
and  for  a  resale  of  the  premises,  on  the  grounds  that  the  sale, 
which  was  in  the  city  of  New  York,  was  made  on  the  day 
of  the  charter  election  in  that  city ;  that  the  referee  refused  to 
sell  the  lots  in  the  order  requested  by  the  Defendant;  and  that 
the  Plaintiff,  with  a  view  to  bid  off  the  premises  himself,  dis- 
couraged bidders  from  bidding,  whereby  he  was  enabled  to 
purchase  the  property  at  less  than  its  value. 

The  sale  cannpt  be  pronounced  irregular  because  held  on 
the  day  of  the  charter  election,  for  the  prohibition  of  the 
statute  against  the  transaction  of  business  by  courts  upon  the 
day  of  election  does  not  extend  to  judicial  sales.  The  circum- 
stance of  a  sale  being  held  upon  that  day,  against  the  re- 
monstrances of  the  Defendant,  may  be  an  element  in  a  case 
made  for  setting  it  aside  as  unreasonably  conducted,  when,  in 
consequence  of  such  election  bidders  did  not  attend,  and  the 
property  for  such  reason  failed  to  bring  a  fair  price.  But  no 
such  facts  appear  in  this  case. 

The  refusal  to  sell  the  lots  in  the  order  requested  by  the 
Defendant  is,  in  verity,  no  reason  for  setting  aside  the  sale. 
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It  does  not  appear  that  the  referee  abused  his  discretionary 
authority  in  regard  to  the  order  of  selling,  or  that  the  Defend- 
ant is  harmed  by  such  refusal.  The  only  subject  of  inquiry  is, 
whether  the  Plaintiff  so  interfered  as  to  prevent  or  discourage 
bidders  from  bidding,  to  the  prejudice  of  the  Defendant. 

The  evidence,  I  think,  comes  short  of  showing  any  such  in- 
terference. It  is  a  sufficient  answer  to  this  allegation  of  the 
Defendant,  that  the  whole  evidence,  without  any  contradiction, 
shows  that  the  property  brought  all  it  was  worth.  Not  a 
single  witness  swears  that  he  would  have  been  willing,  on  the 
day  of  sale,  to  give  more  for  the  property  than  it  brought  on 
the  sale. 

Several,  it  is  true,  speak  in  general  terms  of  its  having  been 
sold  at  low  prices ;  and  two  say  if  it  were  "wow" — that  is,  at 
the  time  of  swearing,  which  was  some  months  after  the  sale — 
put  up  at  auction,  it  would  bring  considerably  more  than  it  did 
bring  on  the  sale. 

But  it  is  shown  that  between  the  day  of  sale  and  the  time 
thus  spoken  of,  gold  had  advanced  from  131  to  150  and  more, 
and  that  real  estate  had  risen  in  the  market  from  that  cause, 
as  well  as  from  an  increased  desire  to  invest  in  it.  The  sale 
was  fairly  conducted,  and  the  property  brought  all  it  was 
worth.  The  Defendant  should  not  now  be  permitted  to  spec- 
ulate out  of  the  rise  of  property,  after  having  omitted  to  take 
any  measures  to  have  the  lots  bid  in  for  his  own  on  the  day  of 
sale. 

The  order  denying  his  motion  was  properly  affirmed  by  the 
Supreme  Court,  at  General  Term ;  and  the  order  of  affirmance 
should  here  be  affirmed,  with  $10  costs. 

Reversed. 

JOEL  TIFFANY, 

State  Reporter. 
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ZACHARY  PECK,  Appellant,  v.  WILLIAM  MINOT,  Jr., 
AND  Others,  Executors  of  WILLIAM  SAWYER,  De- 
ceased, Respondents. 

Bond  and  Mortgage — Consideration —  Findings  of  Fact —  Evidence, 

Where  a  bond  and  mortgage  is  given  to  secure  the  payment  of  a  specific 
debt  between  the  parties,  and  business  transactions  continue  between  them, 
with  balances  sometimes  with  the  one  and  sometimes  with  the  other, 
whether  any  balances  in  favor  of  the  mortgagor  shall  be  applied  to  the  pay- 
ment of  the  subsisting  bond  and  mortgage  is  a  question  of  fact  depending 
on  the  intention  of  the  parties;  and  unless  such  intention  is  expressed  or 
implied  from  the  conduct  of  the  parties,  the  mortgage  lien  will  continue. , 

This  action  was  commenced  by  the  Plaintiff  as  the  assignee 
of  William  H.  Brown,  since  deceased,  against  R.  &  G.  L. 
Schuyler,  for  a  settlement  of  accounts.  William  Sawyer  was 
also  made  a  Defendant,  as  being  the  assignee  of  a  bond  and 
mortgage  which  were  executed  on  the  11th  day  of  June,  1851, 
by  William  H.  Brown  to  the  Schuylers,  to  secure  the  sum 
of  $16,000,  payable  one  year  from  date.  The  complaint  al- 
leged the  payment  of  this  bond  and  mortgage,  and  prayed  that 
the  same  might  be  delivered  up  and  cancelled.  The  suit  against 
the  Schuylers  has  been  discontinued,  and  the  questions  pre- 
sented arise  upon  the  mortgage  above  mentioned.  The  referee 
reported  in  favor  of  the  Defendant. 

The  judgment,  upon  his  report,  was  affirmed  by  the  General 
Term  of  the  Supreme  Court  of  the  City  of  New  York,  and  the 
Plaintiff  now  appeals  to  this  Court.  The  facts  are  stated  in 
the  opinion  of  the  Court. 

N.  Dane  Ellingwood  for  the  Appellant. 
5*.  G.  Lyon  for  the  Respondents. 

Hunt,  J. — The  findings  of  fact  by  the  referee  are  sustained 
by  the  evidence,  and  are  conclusive  upon  us.  We  cannot  in- 
terfere with  the  results  reached  by  him,  although  we  may  be 
of  the  opinion  that  the  evidence  would  have  justified  a  con- 
trary conclusion.     The  appeal  to  us  is  upon  the  law  simply. 
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Upon  an  affirmance  of  judgment,  the  appeal  upon  the  facts 
goes  no  further  than  to  the  General  Term.  There  is  testi- 
mony upon  which  the  referee  was  justified  in  his  conclusions 
of  fact,  and  we  look  no  further  than  to  his  report.  Among 
others,  the  referee  finds  the  following  facts : 

That  prior  to  January  1,  1851,  Wm.  H.  Brown  and  R.  & 
G.  L.  Schuyler  had  dealings  with  each  other  for  the  five  years 
preceding,  in  borrowing  and  lending  money,  checks,  and  notes^ 
to  an  amount  exceeding  $531,000.  Between  the  7th  of  Janu- 
ary, 1851,  and  the  4th  of  June  of  the  same  year,  such  dealings 
were  continual,  to  a  large  amount  on  each  side;  and  on  the 
latter  day  there  was  a  balance  against  Brown,  on  their  ac- 
counts alone,  of  $16,000.  To  secure  this  balance  Brown 
executed  to  the  Schuylers  his  bond  and  mortgage,  dated  June 
11,  1851,  conditioned  for  the  payment  of  $16,000  in  one  year 
from  its  date,  with  seven  per  cent,  interest.  The  same  kind 
of  transactions  continued  between  the  parties  until  June  3, 
1854,  and  the  accounts  also  included  a  large  amount  of  ex- 
penditures, deeds,  and  receipts,  arising  out  of  the  transfer  ta 
the  Schuylers  of  the  steamers  Independence,  Seabird,  Pacific, 
and  of  the  accounts  of  the  Daniel  Webster.  The  three  first  of 
these  vessels  were  transferred  to  the  Schuylers  by  Brown,  ta 
save  trouble  to  himself,  and  as  being  safer  in  their  hands  than 
his  own;  and  the  last  one  of  them  was  purchased  by  Mr. 
Vanderbilt  while  unfinished  in  Brown's  ship-yard.  Whether^ 
after  the  giving  of  the  mortgage  in  question,  there  was  at  any 
time  a  balance  of  accounts,  including  the  $16,000,  in  favor  of 
Mr.  Brown,  is  a  simple  question  of  fact.  If  such  balance  at 
any  time  existed,  then  the  further  question  arises,  was  it  the 
intention  of  the  parties  that  the  mortgage  should  be  paid  by 
such  balance,  or  that  it  should  continue  as  a  subsisting  security 
for  the  $16,000,  independent  of  any  balance  in  the  current 
accounts  ?  This,  also,  is  a  simple  question  of  fact.  If  it  was 
the  intention  and  agreement  of  the  parties  that,  as  soon  as  a 
balance  of  $16,000  should  accrue  in  favor  of  Brown,  the  same 
should  be  applied  in  discharge  of  the  mortgage,  then  the  mort- 
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gage  was  discharged  the  moment  such  balance  existed.  If,  on 
the  other  hand,  it  was  the  intention  and  agreement  of  the 
parties  that  the  $16,000  secured  by  the  mortgage  should  re- 
main as  a  permanent  debt,  irrespective  of  the  current  balance 
of  accounts,  then  it  would  so  remain  until  specifically  paid, 
whatever  might  be  the  state  of  accounts  between  the  parties. 
Propositions  more  essentially  questions  of  fact  than  those  thus 
stated,  cannot  well  be  imagined.  In  response  to  the  latter  ques- 
tion the  referee  finds  that  there  never  was  any  application,  nor 
any  intention  on  either  side  to  make  an  application,  of  any  ac- 
crued balance  in  Brown's  favor  in  payment  of  the  mortgage ; 
that,  on  the  contrary,  this  mortgage  was  given  with  the  intent 
that  it  should  remain  as  a  security  for  the  original  amount,  so 
that  moneys  subsequently  received  should  not  be  applied  against 
it,  and  that  it  should  remain  unaffected  by  subsequent  transac- 
tions until  a  final  settlement  of  all  accounts  should  take  place. 

It  is  not  necessary  that  a  referee  should  give  the  reasons 
upon  which  he  bases  his  judgment  of  fact ;  but  in  the  present 
case  he  has  done  so,  and  some  of  the  reasons  given  by  him  are 
quite  satisfactory.  Then  the  mortgage  in  question  covered 
three  lots  in  Eighth  street,  and  two  lots  on  Ninth  street,  in  the 
city  of  New  York. 

On  the  21st  of  January,  1853,  the  Schuylers  released  to 
Brown  the  three  lots  on  Eighth  street.  This  release  recited 
that  it  was  made  "to  the  intent  that  the  lands  hereby  conveyed 
may  be  discharged  from  the  said  mortgage,  and  that  the  rest 
of  the  lands,  in  the  said  mortgage  specified,  may  remain 
to  the  parties  of  the  first  part  as  heretofore."  The  release 
also  recited  that  the  Schuylers,  at  the  request  of  Brown,  "have 
agreed  to  give  up  and  surrender  the  lands  hereinafter  described 
unto  the  party  of  the  second  part  [Brown],  and  to  hold  and 
retain  the  residue  of  the  mortgaged  lands  as  security  for  the 
money  remaining  due  on  said  mortgage."  This  document  af- 
fords evidence  that,  as  late  as  January,  1853,  Brown  consid- 
ered the  mortgage  to  be  in  full  force  and*  effect,  while  the  claim 
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of  his  counsel  is  that  it  had  been  satisfied  long  before  that 
period. 

Again,  on  the  11th  of  June,  1853,  Brown  executed  and  de- 
livered to  the  Schuylers  his  four  several  promissory  notes  of 
$560  each;  said  notes  were  dated,  respectively,  December  11, 
1851,  June  11,  1852,  December  11,  1852,  June  11,  1853,  and 
were  expressed  to  be  "for  six  months'  interest  due  this  day 
on  my  bond  and  mortgage  to  them  for  $16,000."  These  re- 
citals furnished  strong  evidence  that  the  mortgage  was  in  force, 
to  its  full  amount,  on  the  11th  of  June,  1853,  on  which  day  it 
was  transferred  to  Sawyer,  and,  as  the  referee  finds,  with  the 
the  knowledge  of  Brown.  The  referee  concludes  his  findings 
on  that  branch  of  the  case  with  this  statement:  "I  find,  as 
matter  of  fact,  from  the  facts  above  detailed,  that  he  (Brown) 
treated  it  on  that  day  (June  11,  1853)  as  a  still  subsisting 
mortgage  for  the  whole  principal  and  interest,  and  that  he  and 
the  Schuylers  had  never  applied,  and  had  never  intended  to 
apply,  any  payments  that  he  had  made  in  reduction  or  pay- 
ment of  the  mortgage." 

Upon  this  state  of  facts  the  question  of  how  the  accounts 
actually  stood,  at  any  time  after  the  giving  of  the  mortgage,  is 
unimportant  with  reference  to  that  security.  The  referee,  how- 
ever, on  this  point  finds  that,  including  the  steamer  accounts, 
there  was  no  balance  in  favor  of  Brown,  but  a  balance  against 
him  exceeding  the  amount  of  the  mortgage. 

The  counsel  for  the  Appellant  urges  that  when  a  mortgage 
is  given  as  security  for  a  pre-existing  debt,  or  for  a  balance 
of  account,  that  the  mortgage  cannot  be  held  as  security  for 
any  subsequent  balance,  unless  it  was  expressly  so  agreed.  He 
also  urges  that  a  subsequent  verbal  understanding  that  an  ex- 
isting mortgage  shall  stand  as  security  for  another  debt,  does 
not  create  a  lien  under  the  mortgage  (Townsend  v.  Empire 
Stone  Dressing  Co.,  6  Duer,  208;  Stoddard  v.  Hart,  23  N.  Y. 
R.  556;  James  v,  Morey,  2  Cow.  R.  292). 

The  findings  of  the  referee  are  so  full  and  explicit  against 
the  facts  necessary  to  raise  these  propositions,  that  it  is  not 
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necessary  to  discuss  them.  The  questions  do  not  arise  in  the 
present  case.  The  last  point  raised  by  the  Appellant's  counsel 
embraces  an  objection  to  the  evidence  of  the  witness  Alofsen. 
It  is  said  that  he  should  not  have  been  allowed  to  testify  to  cer- 
tain daily  entries  made  by  him  in  the  course  of  the  business  of 
R.  &  G.  L.  Schuyler.  The  entries  were  made  by  the  witness 
in  his  own  handwritings  and,  after  looking  at  them,  he  testified 
that  his  memory  was  refreshed,  and  that  he  remembered  the 
transaction.  It  was  placed  by  the  referee  upon  the  distinct 
ground  that,  after  having  examined  the  entry,  the  witness  re- 
membered the  transaction.  There  can  be  no  doubt  of  the  com- 
petency of  such  evidence. 

The  objections  urged  by  the  Appellant's  counsel  are  mainly 
to  the  facts  as  found  by  the  referee. 

In  relation  to  these,  as  already  stated,  we  do  not  interfere; 
and  upon  legal  questions  I  do  not  discover  that  any  error  has 
been  committed  by  the  referee  or  the  General  Term. 

Judgment  must  be  affirmed. 

All  concur. 

Affirmed, 

JOEL  TIFFANY, 

State  Reporter. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 
Plaintiffs  in  Error,  v.  CHARLES  BENNETT,  De- 
fendant IN  Error. 

Indictment — Requirement  in  an — Larceny —  Special  Property  in  Agent — 
Juror^  Challenge-Interest, 

The  distinction  between  the  commencement  and  the  caption  of  an  indict- 
ment stated  by  Fullerton,  J. 

"The  Jurors  of  the  People  of  the  State  of  New  York  in  and  for  the  body 
of  the  cotmty  of  Cortland,  upon  their  oaths  present,"  &c,  is  a  sufficient 
commencement. 

A  caption  is  no  part  of  the  indictment,  and  is  only  used  when  the  pro- 
ceedings are  removed  from  an  inferior  to  a  superior  court,  by  error,  &c, 
and  it  consists  wholly  of  the  history  of  the  proceedings  in  finding  the  in- 
dictment in  the  inferior  court.  Thus  the  history  names  the  court  where  the 
indictment  was  found,  the  jurors'  names  by  whom  found,  and  the  time  and 
place  of  the  finding  of  the  same,  with  such  averments  as  to  show  regularity 
and  jurisdiction. 

A  person  employed  by  the  superintendent  of  the  poor  in  a  county  to  pur- 
chase provisions  for  the  poor-house,  &c.,  has  neither  a  general  nor  special 
property  in  the  property  thus  purchased. 

The  office  of  superintendent  of  the  poor  is  a  mere  agency  of  the  county, 
and  may  be  considered  as  having  a  special  property  in  provisions  purchased 
for  the  use  of  the  poor.  But  the  actual  property  is  in  the  county,  and* 
when  stolen,  should  be  laid  in  the  indictment  as  the  property  of  the  county. 

This  cause  comes  into  this  Court  by  writ  of  error,  on  the 
part  of  the  People,  from  a  judgment  of  the  Supreme  Court  in 
the  Sixth  District,  reversing  a  judgment  of  the  Cortland 
County  Sessions,  and  discharging  the  Defendant  absolutely  out 
of  the  State  prison  at  Auburn,  the  conviction  having  been  for 
a  felony. 

Criminal  law — Confession.  65  App.  Div.  571  (72  N.  Y, 
Stipp.  904). 

Indictment — Larceny — Ownership — Special  interest.  72 
N.  Y.  360;  6  Hun,  424. 

Indictment — Names  of  jurors — Necessity  for.  55  Barb. 
452  (38  How.  Pr.  371). 

Indictment — Form — Caption.  14  Hun,  13;  19  Hun,  603; 
21  Hun,  144. 
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At  the  March  Term  of  said  Court  of  Sessions,  1866,  the  De- 
fendant was  indicted  for  having,  on  the  12th  of  that  month, 
within  said  county  of  Cortland,  feloniously  stolen>  taken,  and 
carried  away  a  quantity  of  pork,  of  the  value  of  one  hundred 
and  thirty  dollars,  of  the  goods,  chattels,  and  personal  propr 
erty  of  one  Alonzo  W.  Gates.  A  second  count  recited  the 
same  satisfaction,  only  that  it  alleged  the  pork  to  be  the  prop- 
erty of  the  county  of  Cortland. 

After  the  trial  of  the  indictment  had  been  moved  by  the 
District- Attorney,  the  Defendant's  counsel  asked  the  Court  to 
direct  the  District- Attorney  to  elect  upon  which  count  he  would 
try  the  Defendant.  The  Court  refused  so  to  direct,  and  the 
Defendant's  counsel  excepted. 

The  counsel  for  Defendant  then  interposed  a  challenge  to 
the  array  of  jurors,  on  the  ground  that  the  jurors,  being  resi- 
dents of  the  county  of  Cortland,  and  thus  having  an  interest  in 
the  property  mentioned  in  the  second  count,  were  disqualified 
from  sitting  as  jurors  on  the  trial.  The  Court  overruled  the 
challenge,  and  the  counsel  for  the  Defendant  excepted.  Each 
separate  juror,  as  called,  was  challenged  on  the  same  ground, 
but  they  were  admitted  to  sit,  under  the  like  exception. 

After  the  jury  had  been  empanelled  and  sworn,  and  the 
cause  opened  to  the  jury  by  the  District- Attorney,  the  Defend- 
ant's counsel  moved  to  quash  the  indictment,  on  the  grounds : 

1st.  That  it  did  not  appear  on  the  face  of  the  indictment  that 
it  was  found  or  presented  by  a  grand  jury. 

2d.  That  it  did  not  appear  that  it  was  found  and  presented 
by  the  requisite  number  of  grand  jurors. 

3d.  That  it  was  not  alleged  that  the  grand  jury  were 
charged  and  sworn  by  the  Court  of  Sessions  to  inquire  for  the 
People  of  the  State  and  for  the  body  of  the  county. 

4th.  That  it  did  not  appear  on  the  face  of  the  indictment 
that  the  same  was  presented  by. a  grand  jury,  and  at  a  Court 
of  Sessions  legally  constituted. 

The  District-Attorney  objected  that,  after  the  plea  of  not 
guilty,  it  was  too  late  to  move  to  quash  the  indictment.     The 
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Court  denied  the  motion  to  quash,  and  the  counsel  for  the  De- 
fendant excepted. 

On  the  trial  it  appeared  that  the  property  was  stolen  by  the 
Defendant  from  the  wood-house  attached  to  the  county  poor- 
house  of  Cortland  county,  of  which  Alonzo  W.  Gates  was  the 
keeper.  That  Gates  was  hired  for  his  position  by  the  county 
superintendent  of  the  poor,  by  whose  directions  he  (Gates) 
had  purchased  the  pork,  and  that  he  had  no  interest  in  the 
property  except  as  the  employe  of  the  superintendent,  and  that 
it  was  for  the  use  of  the  poor-house.  The  superintendent 
ordered  Gates  to  buy  the  pork.  Gates  did  so,  getting  his  note 
discounted  to  pay  for  it,  and  afterward  took  up  his  note  by  an 
order  of  the  superintendent  on  the  county  treasurer  for  the 
amount. 

The  counsel  for  the  Defendant  moved  to  quash  the  indict- 
ment, and  afterward  that  the  Court  direct  the  jury  to  acquit, 
on  the  ground  of  variance — ^the  proof  showing,  as  he  alleged, 
that  the  pork  was  neither  the  property  of  Gates  nor  of  the 
county  of  Cortland.  The  Court  denied  the  motions,  and  the 
Defendant's  counsel  duly  excepted.  The  Defendant's  counsel 
requested  the  Court  to  charge  in  substance  that,  under  the 
testimony,  Gates  had  neither  a  general  nor  special  property  in 
the  pork,  and  that  such  property  was  not  in  the  county,  but 
belonged  to  the  superintendent  as  a  corporation  under  the 
statute.  To  the  rcfusel  of  the  Court  so  to  charge,  the  counsel 
for  the  Defendant  excepted. 

The  Defendant  was  convicted,  and  sentenced  to  five  years' 
confinement  in  the  State  prison  at  Auburn.  At  a  General 
Term  of  the  Supreme  Court  of  the  Sixth  District,  held  in  July, 
1867,  the  judgment  of  the  Court  of  Sessions  was  reversed, 
and  it  was  ordered  that  the  Defendant  be  discharged  from  im- 
prisonment. 

From  this  judgment  and  order  the  case  comes  by  writ  of 
error,  sued  out  by  the  People,  into  this  Court. 

John  H.  Reynolds  for  Appellant. 
A,  J,  Parker  for  Respondent. 
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FuixERTON,  J. — ^After  the  plea  of  not  guilty  had  been  en- 
tered, and  the  trial  moved  by  the  District- Attorney,  the  counsel 
for  the  prisoner  made  a  motion  to  quash  the  indictment,  be- 
cause: 

1st,  It  did  not  appear  on  the  face  of  the  indictment  that  it 
was  found  or  presented  by  a  grand  jury. 

2d.  Because  it  did  not  appear  on  its  face  that  it  was  found 
and  presented  by  the  requisite  number  of  grand  jurors. 

3d.  Because  it  was  not  alleged  in  the  indictment  that  the 
grand  jury  were  charged  and  sworn  by  the  Court  of  Sessions 
to  inquire  for  the  People  of  the  State  of  New  York,  and  for 
the  body  of  the  county  of  Cortland. 

These  and  similar  objections  are  frequently  made  to  the 
form  of  an  indictment,  and  it  is  therefore  proper  to  consider^ 
in  the  first  place,  what  constitutes  a  valid  presentment  of  a 
grand  jury. 

We  have  inherited  from  England  many  technical  rules  re~ 
lating  to  criminal  practice  which  have  long  since  become  ob- 
solete.    They  had  their  origin  in  that  period  of  English  his- 
tory when  the  most  trivial  offence  was  punishable  with  death, 
and  when  it  was  almost  a  foregone  conclusion,  if  the  sword  of 
justice  was  drawn,  that  it  must  be  returned  bathed  in  blood. 
It  is  not  to  be  wondered  at  that  humane  Judges  should  have 
been  found,  in  such  an  age,  willing  to  save  life  by  attaching 
importance  to  objections,  purely  technical,  to   the    form    of 
the  indictment  which  placed  the  accused  on  trial.     An  ad- 
vanced civilization,  and  a  more  humane  administration  of  the 
law,  have  removed  the  causes  which  gave  rise  to  these  technical 
rules,  and  there  is  therefore  no  good  reason  for  retaining  them. 
Ratione  cessante,  lex  ipsa  cessat.     So  thought  our  legislature 
when  it  passed  the  statute  of  jeofail,  and  enacted  that  no  in-, 
dictment  should  be  deemed  invalid  by  reason  of  the  omission 
of  the  Defendant's  title  or  occupation,  or  by  a  misstatement  of 
them,  or  of  the  town  or  county  of  his  residence,  where  the  De- 
fendant shall  not  be  prejudiced  thereby;  or  by  an  omission  of 
the  words  "with  force  and  arms,"  or  words  of  similar  import, 
or  by  an  omission  to  charge  any  offence  to  have  been  commit- 
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ted  contrary  to  a  statute,  or  by  reason  of  any  other  defect  or 
imperfection  in  matters  of  form  which  shall  not  tend  to  the 
prejudice  of  the  Defendant. 

This  statute  swept  away  many  of  the  objections  to  the  forms 
of  indictments  which,  at  times,  seriously  interfered  with  an 
effective  administration  of  criminal  justice.  A  more  liberal 
practice  began  to  prevail  at  an  early  day  in  England.  BacQn 
says:  "Some  indictments  have  been  quashed  for  an  omission 
of  the  names  of  the  jurors ;  and  others  for  want  of  the  words 
good  and  lawful  men;  and  others  for  want  of  the  words  and 
then  and  there  sworn  and  charged;  and  others  for  want  of  the 
words  to  inquire  for  the  King  and  for  the  body  of  the  county; 
yet  of  late  years  exceptions  of  this  kind  have  not  been  much 
favored,  especially  if  the  indictment  were  in  a  superior  Court, 
and  that  which  is  omitted  be,  in  common  understanding,  im- 
plied in  what  is  expressed'*  (Bacon's  Ab.  I.  Indictment). 

This  is  a  sound  rule,  and  one  that  is  safe  to  follow.  It  does 
not  deprive  an  accused  party  of  a  fair  trial  on  the  merits,  nor 
does  it,  on  the  other  hand,  open  an  easy  door  for  escape  on 
technical  grounds.  Applying  this  rule,  the  form  of  this  in- 
dictment should  be  considered  good  if  the  omissions  com- 
plained of  are,  in  common  understanding,  implied  in  that  which 
is  expressed. 

That  part  of  the  indictment  which  is  complained  of  as  de- 
fective is  as  follows: 

"Court  of  Sessions: 

"Cortland  county,  ss.  The  jurors  of  the  People  of  the 
State  of  New  York,  in  and  for  the  body  of  the  county  of  Cort- 
land, upon  their  oaths  present." 

Then  follow  apt  words  charging  the  Defendant  with  the 
commission  of  a  larceny.  Here  are  all  the  requisites  of  a  good 
commencement  to  an  indictment.  It  plainly  appears  to  have 
been  found  in  the  Court  of  Sessions  for  the  county  of  Cortland, 
and  by  the  jurors  of  the  people  for  said  county.  It  is  true  that 
it  does  not  allege  that  it  was  found  by  a  grand  jury,  or  by  the 
legal  number  of  grand  jurors;  but  there  are  plainly  implied, 
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because  that  body,  legally  constituted,  alone  have  the  power 
to  present  any  one  for  trial. 

This  has  been  frequently  decided  (McClure  v.  The  State, 
1  Yerger,  206,  per  Catron,  J.). 

The  form  of  this  indictment  is  identical,  mutatis  mutandis, 
with  that  long  since  adopted  in  England,  and  which  has  ob- 
tained in  most  of  the  States  in  our  country. 

The  form  used  in  England  nearly  three  hundred  years  ago 
was,  "Ivratores  pro  domina  regina  presentant,  quoid,"  &c. 
(West's  Symboleography,  Part  2>  p.  96).  And  it  has  been 
continued  without  exception  to  the  present  day.  A  great  deal 
of  confusion,  however,  exists  in  the  books,  because  the  distinc- 
tion between  the  commencement  and  the  caption  of  an  indict- 
ment, which  has  always  existed  in  England,  has  not  uniform- 
ly been  maintained  here.  "The  whole  question  as  to  what  the 
caption  should  contain"  (says  Bishop  in  his  Treatise  on  Crim- 
inal Procedure,  §  154)  "appears,  when  approached  through 
the  American  books,  draped  in  mist  and  girded  about  with 
darkness."  Observing  the  proper  distinction  between  the 
caption  and  the  commencement  of  an  indictment,  no  valid  ob- 
jection will  be  found  in  the  one  in  this  case.  The  caption  is 
no  part  of  the  indictment.  It  consists  wholly  of  the  history  of 
the  proceedings  when  an  indictment  is  removed  from  an  in- 
ferior to  a  superior  Court. 

As  I  have  already  stated,  the  form  of  an  indictment,  in 
many  of  our  own  States,  and  which  is  derived  from  England, 

is  thus :  "The  jurors  of  the  People  of  the  State  of ,  in 

and  for  the  body  of  the  county  of  — ,  upon  their  oath, 

present,"  &c.  This  is  the  commencement  and  all  that  it  need 
contain.  The  caption  is  quite  a  different  matter,  and  it  had 
its  origin  in  this  way.  Where  an  inferior  Court,  in  obedience 
to  the  mandate  of  the  King's  Bench,  transmitted  the  indict- 
ment to  the  crown  office,  it  was  accompanied  with  its  history, 
naming  the  Court  where  it  was  found,  the  jurors'  names  by 
whom  found,  and  the  time  and  place  where  found.  All  this 
was  entered  of  record  by  the  clerk  of  the  superior  Court  im- 
mediately before  the  indictment,  and  was  called  the  caption; 
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but  it  was  no  part  of  the  indictment  itself  (Bishop  on  Cr.  Pro., 
vol.  i.,  §§  145,  146;  1  Starkie's  Cr.  PL,  2d  ed.  233).  A  com- 
plete form  of  the  caption  is  given  in  2  Hale's  P.  C.  165,  and  in 
1  Chitty's  Cr.  Law,  327. 

This  same  practice  prevailed  in  our  State  when  indictments 
were  removed  from  the  Sessions  to  the  Supreme  Court,  as  will 
be  seen  in  the  case  of  The  People  v.  Guemey  (3  John.  Cases, 
266),  quoted  by  the  respondent. 

It  often  occurred  that  these  captions  were  defective  in  the 
statement  of  facts  sufficient  to  show  that  the  inferior  Courts, 
where  they  were  found,  had  jurisdiction.  Then  followed  a 
motion  in  arrest  of  judgment,  and  decisions  as  to  the  requisites 
of  a  caption,  viz. ;  that  it  should  contain  an  averment  that  the 
indictment  to  which  it  was  prefixed  was  found  by  a  grand  jury 
of  good  and  lawful  men,  giving  their  names,  and  that  they  had 
been  then  and  there  sworn  and  charged,  &c.,  &c.  (vide  Bishop's 
Cr.  Pro.,  §  155,  vol.  i.,  note  1).  The  same  doctrine  is  aptly 
stated  in  Bums'  Justice,  vol.  iii.,  p.  372,  in  these  words:  "The 
caption  of  the  indictment  is  no  part  of  the  indictment  itself" 
(2  Hale,  165) ;  "but  it  is  the  style,  or  preamble,  or  return  that 
is  made  from  an  inferior  Court  to  a  superior,  from  whence  a 
certiorari  issues  to  remove ;  or  when  the  whole  record  is  made 
up  in  form;  for,  whereas  the  record  of  the  indictment,  as  it 
stands  upon  the  file  in  the  Court  wherein  it  is  taken,  is  only 
thus :  "The  jurors  for  our  lord  the  King  upon  their  oath  pres- 
ent." The  difficulty  in  our  practice  has  grown  out  of  the  error 
of  regarding  these  decisions  as  furnishing  a  test  of  what  the 
indictment  itself  should  contain,  rather  than  its  caption,  when 
removed  to  a  superior  Court.  The  consequence  is,  that  in 
some  of  the  States  there  have  been  introduced  into  the  com- 
mencement of  the  indictment  the  averments  necessary  to  make 
a  good  caption,  thus  confounding  the  two  (Bishop's  Cr.  Pro., 
§  149,  note  2).  This  has  led  to  great  diversity  of  practice, 
and,  necessarily,  to  confusion ;  and  it  will  be  readily  seen  that 
the  decisions  of  such  States  upon  these  questions  have  no  ap* 
plication  here,  for  the  English  practice  has  been  adopted  in 
our  own  State  (Barb.  Cr.  Treatise,  180). 
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So  far,  therefore,  as  the  objections  in  this  case  go  to  the 
form  of  the  indictment,  the  latter  must  be  considered  good. 
Should  an  indictment  be  found  in  an  improper  manner,  or  by 
an  insufficient  number  of  jurors,  the  way  is  open  for  redress 
by  motion,  which  secures  to  the  accused  party  immunity  from 
an  illegal  trial  or  punishment  (State  v.  Batchelor,  15  Misso. 
207,  208;  Reg.  v.  Heane,  9  Cox  Cr.  C  433 ;  436;  10  Jurist,  N. 
S.  724;  3  Q.  B.  238;  Bishop's  C.  P.,  §  448). 

I  pass  to  the  consideration  of  the  other  questions  arising  in 
this  case. 

To  constitute  a  good  indictment  for  larceny,  the  thing  stolen 
must  be  charged  to  be  the  property  of  the  acttial  owner,  or  of  a 
person  having  a  special  property  as  bailee^  and  from  whose  pos- 
session is  was  stolen  (2  Arch.  C.  P.,  7th  ed.  257).  Gates  was 
neither  the  actual  owner  nor  the  bailee  of  the  property  stolen, 
and  the  first  count  in  the  indictment  is  therefore  bad.  He  was 
employed  by  the  county  superintendent  of  the  Poor  of  Cort- 
land county  at  a  salary.  The  last-named  officer  is  clothed  by 
statute  with  the  power  "to  employ  suitable  persons  to  be  keep- 
ers of  the  poor-houses"  (2  R.  S.,  5th  ed.  841,  §  34).  And  it 
was  under  this  power  that  Gates  was  employed.  The  super- 
intendent is,  by  the  same  statute,  authorized  ''to  purchase  ma- 
terials" for  the  support  of  the  paupers. 

It  is  true  that,  in  this  instance,  the  keeper  purchased  the 
property  stolen  with  his  own  money;  but  it  was  an  advance 
made  for  the  superintendent,  and  he  was  by  him  subsequently, 
and  before  the  larcency,  reimbursed. 

Neither  was  Gates  in  the  actual  possession  of  the  property 
so  as  to  have  a  special  property  therein.  The  character  of  his 
possession  depends  upon  the  tenure  by  which  he  held  the  prop- 
erty. If  he  were  the  mere  servant  of  the  actual  owner,  the 
possession  was  in  such  owner,  not  in  him.  If  he  were  the  ser- 
vant, then  the  distinction  between  the  charge  and  the  posses- 
sion of  the  property  must  not  be  overlooked.  The  distinction, 
though  in  ordinary  language  lost  sight  of,  is  necessary  to  be 
observed  in  dealing  with  the  question  under  consideration. 

Whilst  no  man  is  so  high  as  to  be  above  the  reach  of  the  law, 
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no  one  is  so  low  as  to  be  beneath  its  protection*  It  is  neces- 
sary, therefore,  that  we  should  observe  critical  distinctions  in 
charging  a  man  with  a  crime,  lest  his  life  or  liberty  be  twice 
placed  in  jeopardy.  And  such  a  case  might  arise  if  the  De- 
fendant were  again  indicted  for  the  same  larceny,  alleging  the 
property  to  be  in  the  master.  Whilst,  therefore,  in  the  popular 
use  of  the  terms,  the  servant  is  said  to  be  in  possession  of  the 
master's  property,  yet  in  contemplation  of  law,  he  has  the 
charge  only.  In  this  case,  Gates  could  have  been  removed  at 
the  mere  caprice  of  the  superintendent,  and  his  possession  of 
the  property  was  not  such  that  he  could  have  maintained  a  civil 
action  for  it  against  the  thief.  Indeed,  if  he  had  taken  the 
property  in  the  manner  and  with  the  design  with  which  the 
thief  did,  he  could  have  been  convicted  of  a  larceny  (Coats  v. 
The  People,  4  Parker,  662). 

Chitty  thus  states  the  rule :  "It  is  a  clear  maxim  of  the  com- 
mon law,  that  where  one  has  only  the  bare  charge  or  custody 
of  the  goods  of  another,  the  legal  possession  remains  in  the 
owner,  and  the  party  may  be  guilty  of  trespass  and  larceny  in 
fraudulently  converting  the  same  to  his  own  use.  Thus,  a 
butler  may  commit  larceny  of  plate  in  his  custody,  or  a  shep- 
herd of  sheep.  The  same  of  a  servant  intrusted  to  sell  goods 
in  a  shop.  This  rule  appears  to  hold  universally  in  the  case  of 
servants,  whose  possession  of  their  master's  goods,  by  their  de- 
livery or  permission,  is  the  possession  of  the  master  himself' 
(vide  1  Denio,  123,  and  cases  there  cited). 

Adopting  this  as  the  rule,  what  practical  distinction  can  be 
drawn  between  the  relations  which  the  batler,  the  shepherd, 
and  the  servant  intrusted  to  sell  goods,  bear  to  their  respective 
masters,  and  that  which  Gates  bore  to  the  superintendent  who 
employed  him?  The  position,  therefore,  that  as  a  mere  ser- 
vant the  possession  of  Gates  was  sufficient  to  support  the  al- 
legation in  the  indictment  cannot  be  maintained  (Dillenback 
V,  Jerome,  7  Cow.  294;  Commonwealth  v.  Morse,  14  Mass. 
217). 

There  is  another  class  of  cases  involving  the  possession  of 
property,  much  relied  upon  on  the  argument,  which  it  is  neces- 
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sary  to  notice.  They  are  cases  where  the  question  arose  as 
between  master  and  servant,  where  the  servant  was  indicted 
for  stealing  from  the  master,  and  where  the  property  stolen, 
though  received  by  the  servant  for  the  master's  use,  had  never 
actually  passed  from  the  latter  to  the  former.  The  rule  in 
such  a  case  is  "that  if  the  servant  have  done  no  act  to  determine 
his  original,  lawful,  and  exclusive  possession,  as  by  depositing 
the  goods  in  his  master's  house,  or  the  like,  although  to  many 
purposes,  and  as  against  third  persons,  this  is  in  law  a  receipt 
of  the  goods  by  the  master,  yet  it  has  been  ruled  otherwise  in 
respect  of  the  servant  himself,  upon  a  charge  of  larceny  at 
common  law,  in  converting  such  goods  to  his  own  use"  (2 
Russ.  on  Crimes,  401,  4th  ed. ;  2  East's  P.  C.  568).  This  rule 
has  no  application  to  the  case  under  consideration. 

In  the  second  count  the  property  was  alleged  to  be  in  the 
county  of  Cortland,  and  it  is  argued  that  it  is  bad  for  that 
reason.  It  is  claimed  that  the  property  was  vested  in  the  super- 
intendent of  the  poor  as  a  body  corporate,  and  that,  even  if  it 
were  the  property  of  the  county,  such  property  should  have 
been  alleged  to  be  in  the  Board  of  Supervisors.  To  establish 
this  latter  proposition,  the  act  is  quoted  which  provides  that 
"all  acts  and  proceedings  by  or  against  a  county  in  its  corpor- 
ate capacity  shall  be  in  the  name  of  the  Board  of  Supervisors 
of  such  county"  (1  R.  S.,  5th  ed.  846,  §  3).  Notwithstand- 
ing this  statute,  the  Board  of  Supervisors  as  such  possess  no 
corporate  powers  (Brady  v.  The  Supervisors  of  New  York,  2 
Sand.  S.  C.  R.  460).  The  county  is  made  a  corporation  by 
statute  (1  R.  S.,  5th  ed.  846,  §  1;  Brady  v.  Supervisors, 
supra) ;  and  amongst  its  corporate  powers  is  the  right  to  pur- 
chase and  hold  such  personal  property  as  may  be  necessary 
to  execute  its  corporate  or  administrative  powers  (§1,  subd. 
3).  The  statute  designating  the  name  in  which  legal  pro- 
ceedings by  and  against  the  county  should  be  conducted  was 
designed  to  simplify  and  lessen  the  expenses  of  litigation,  and 
not  to  change  the  title  of  the  corporation  or  the  name  in  which 
the  property  should  be  held. 

Instances  of  similar  legislation  are  not  wanting.     Actions 


42  THE  PEOPLE  v.  BENNETT.  [Sept., 

Opinion  by  Davies,  ChJ. 

by  and  against  banks,  formed  under  the  general  banking  law, 
may  be  by  or  against  the  president  thereof  ,2  R.  S.,  5th  cd.  p. 
560,  §§  194,  195).  And  a  joint-stock  company  or  association 
may  sue  and  be  sued  in  the  name  of  its  president  or  treasurer 
for  the  time  being  (3  R.  S.,  5th  ed.  777). 

But  it  is  contended  that  the  title  to  the  property  stolen  was 
vested  in  the  superintendent  of  the  poor,  as  a  corporate  body, 
he  having  purchased  the  same  in  his  name  for  county  purposes, 
and  that  it  should  have  been  so  laid  in  the  indictment.  This 
position  cannot  be  maintained.  The  office  of  superintendent 
of  the  poor,  although  invested  with  corporate  powers,  is  a 
mere  agency  of  the  county.  The  person  who  fills  the  office  is 
required  to  give  a  bond  to  the  supervisors  for  the  faithful  dis- 
charge of  his  duty,  and  is  authorized  to  draw,  from  time  to 
time,  on  the  county  treasurer,  for  all  necessary  expenses  in- 
curred in  the  discharge  of  his  trust.  This  creates  the  rela- 
tion of  principal  and  agent,  and  in  no  sense  can  the  property 
bought  by  this  officer  be  regarded  as  his.  Considering,  how- 
ever, the  nature  of  his  office,  he  might  be  regarded  as  having 
a  special  property  in  the  things  stolen,  so  as  to  have  made  it 
proper  to  allege  the  property  as  belonging  to  him ;  but,  at  all 
events,  it  was  the  property  of  the  county  of  Cortland,  and  it 
was  proper  so  to  charge  it. 

My  conclusion,  therefore,  is  that  the  second  count  of  the 
indictment  is  good,  and  that  the  judgment  should  be  reversed. 

Concurring:  Porter,  Wright,  Bockes,  Grover,  J. J.,  and 
Da  VIES,  Ch.J. 

,  Davies,  Ch.J. — The  Defendant  in  error  was  indicted  in  the 
Cortland  Sessions  for  grand  larceny,-  in  stealing  from  the 
county  poor-house  a  quantity  of  hams,  which  had  been  pro- 
cured for  the  support  of  the  poor  of  the  county. 

The  indictment  contained  two  counts.  The  first  count  al- 
leged the  property  taken  to  be  that  of  Alonzo  W.  Gates,  who, 
at  the  time  of  the  larceny,  was  the  keeper  of  the  county  poor- 
house,  and  had  the  custody  and  charge  of  the  property  there, 
and  had,  in  fact,  purchased  these  identical  hams  with  his  own 
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money,  by  the  direction  of  the  superintendent  of  the  poor  of 
the  county. 

Before  the  larceny  he  had  been  reimbursed  by  a  draft  on 
the  county  treasurer  of  that  county,  which  had  been  paid. 

The  second  count  of  the  indictment  alleged  the  hams  to  be 
the  property  of  the  county  of  Cortland. 

The  Defendant  was  found  guilty  as  charged  in  the  indict- 
ment, and  was  sentenced  to  imprisonment  in  the  State  prison 
for  the  term  or  five  years. 

Upon  a  writ  of  error  brought  to  the  Supreme  Court,  that 
court  reversed  the  judgment  and  conviction,  and  ordered  the 
discharge  of  the  prisoner  upon  the  ground  that  the  property 
taken  was  that  of  Benjamin,  the  county  superintendent  of  the 
poor,  and  that  it  was  erroneous  to  charge  in  the  indictment 
that  the  same  was  the  property  of  Gates.  The  people  bring 
their  writ  of  error  to  this  Court. 

It  is  now  insisted  on  the  part  of  the  prisoner  that  the  posses- 
ion by  Gates  of  the  property  taken  was  not  of  such  a  character 
as  authorized  the  averment  in  the  indictment  that  it  was  the 
property  of  Gates.  It  is  undeniable  that  in  an  indictment  for 
larceny  it  is  essential  that  the  pleader  should  aver  the  title  or 
ownership  in  the  property  stolen  to  be  in  the  true  owner,  if 
known;  and  if  not  known,  then  it  should  be  averred  that  the 
owner  was  to  the  jurors  unknown. 

This  is  a  general  rule  in  criminal  pleading,  and,  in  applying 
it,  it  has  been  held  that  the  owner  was  one  who  had  a  general 
or  special  property  in  the  thing  taken.  In  the  present  instance, 
Gates  had  purchased  the  property  taken  with  his  own  money, 
and  he  had,  at  the  time  of  the  theft,  as  keeper  of  the  county 
poor-house,  the  actual  possession  and  control  of  the  stolen 
property.  After  the  purchase  by  him,  and  before  the  larceny, 
he  had  been  reimbursed  the  amount  of  his  expenditure,  by  a 
draft  on  the  county  treasure  of  the  county  of  Cortland,  and  on 
pa)rment  of  which,  out  of  the  funds  of  the  county,  it  would 
seem  to  be  clear  that  the  hams  stolen  became  the  property  of 
the  coimty  of  Cortland.  I  cannot  find  any  warrant  for  saying 
that  the  same  was  the  property  of  Benjamin,  the  superintend- 
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ent  of  the  poor  of  that  county;  neither  can  I  assent  to  the  posi- 
tion that  Gates,  the  keeper  of  the  county  poor  house,  was  the 
servent  of  Benjamin,  the  superintendent.  If  a  servent  at  all, 
he  surely  was  that  of  the  county,  whose  agent  he  was,  and  the 
circumstance  that  the  superintendent  was  the  source  of  his 
appointment  did  not  make  him  the  servant  of  that  officer.  The 
later  was,  in  fact,  but  the  agent  or  servant  of  the  county,  and 
whatever  he  did  as  such  was  done  for  and  in  behalf  of  the 
county  of  Cortland.  As  well  might  it  be  said  that  the  numer- 
ous officers  throughout  the  State  authorized  to  be  appointed  by 
the  Gk)vemor,  by  his  appointment  of  them  become  thereby  his 
servants,  instead  of,  as  they  are  in  truth,  in  common  with  the 
Governor  himself,  the  agents  and  servants  of  the  people  of  the 
State. 

The  absolute  owner  of  the  property  stolen  must,  therefore, 
be  held  to  be  that  of  the  county  of  Cortland,  whose  money  was 
taken  and  applied  for  the  purchase  thereof.  The  question 
then  arises  whether  the  averment  in  the  indictment,  that  the 
ownership  was  in  Gates,  the  agent  or  servant  of  the  county, 
who  had  the  actual  possession  and  control  of  the  property  at 
the  time  of  the  larceny,  was  not  itself  suffcient.  The  cases 
abundantly  sustain  the  position  that  an  averment  of  owner- 
ship in  the  person  having  the  actual  possession  and  control  of 
the  thing  stolen,  at  the  time  of  the  theft,  is  all  that  is  required. 

In  a  modem  case  in  England,  where  a  stage-coach  had  been 
robbed  of  a  box  containing  a  variety  of  articles,  it  became 
material  to  determine  whether  the  goods  so  stolen  could  be 
laid  as  the  property  of  the  coachman.  There  were  three 
counts  in  the  indictment ;  but  one  of  them,  which  laid  the  prop- 
erty in  the  coach  proprietors,  failed,  on  account  of  a  variation ; 
another,  which  laid  the  property  in  persons  unknown,  was  re- 
jected by  the  Court  as  improper ;  and  the  case,  therefore,  nec- 
essarily proceeded  upon  the  remaining  count,  which  laid  the 
property  in  the  coachman. 

It  appeared  in  evidence  that  the  box  was  delivered  by  the 
servant  of  a  tradesman  in  London  to  the  book-keeper  at  the 
inn  from  which  the  coach  set  off,  who  called  it  over  amongst 
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Other  things  in  the  way-bill,  and  he  delivered  it  to  a  porter, 
who  put  it  into  the  coach ;  and  that  the  coachman,  in  whom  the 
property  was  laid,  drove  the  coach  to  a  place  about  thirty-eight 
miles  from  London,  during  which  journey  the  box  was  stolen 
from  the  coach  by  the  prisoner.  It  also  appeared  that  the 
proprietors  of  the  coach  never  called  upon  the  coachman  to 
make  good  for  any  loss,  except  when  it  happened  by  his  neg- 
lect, and  that  for  goods  stolen  privately  from  the  coach  they 
never  expected  any  compensation  from  the  driver.  The  jury 
having  found  the  prisoner  guilty,  the  case  was  stated  for  the 
consideration  of  the  judges,  and  after  it  had  been  ably  argued, 
and  much  considered,  a  majority  of  the  judges  were  of 
opinion  that  the  property  was  well  laid  to  be  in  the  driver. 
Hotham,  B.,  who  delivered  the  opinion,  said  "that  the  material 
question  was  whether  the  driver  had  the  possession  of  the 
goods,  or  the  bare  charge  of  them,  but  that  the  case  was  not 
open  to  that  distinction ;  for  although  as  against  his  employers, 
the  masters  of  the  coach,  the  mere  driver  can  only  have  the 
bare  charge  of  the  property  committed  to  him,  and  not  the 
legal  possession  of  it,  which  remains  in  the  coach-master,  yet, 
as  against  all  the  rest  of  the  world,  he  must  be  considered  to 
have  such  a  special  property  therein  as  will  support  a  Court  in 
charging  them  as  his  goods ;  for  he  had,  in  fact,  the  possession 
and  control  of  them,  and  they  are  intrusted  to  his  custody  and 

disposal  during  the  journey 

That  the  law,  therefore,  on  an  indictment  against  the  driver  of 
ing  to  the  coach ;  but  on  a  charge  against  any  other  person  for 
siders  the  driver  to  have  the  bare  charge  of  the  goods  belong- 
a  stage-coach,  or  on  the  prosecution  of  the  proprietors,  con- 
taking  them  tortiously  out  of  the  driver's  custody,  he  must  be 
considered  as  the  possessor,  and  therefore  it  was  well  said  that 
he  was  the  owner"  (Rex  v.  Deakin  &  Smith,  O.  B.  1800;  2 
Leach,  862,  876;  2  East's  Cr.  L.,  ch.  16  §  90,  p.  653). 

In  the  case  of  Regina  v.  Rudick  (8  Car.  and  P.  237),  Busby 
was  the  servant  of  Webb,  and  was  sent  out  by  his  master  to 
receive  money  for  him  from  his  customers,  and  he  was  robbed 
of  such  money  before  he  reached  his  master,  on  his  way  home. 
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In  the  indictment  the  property  was  laid  as  that  of  Webb;  and 
prisoner's  counsel  contended  that  it  could  not  be  laid  as  the 
property  of  Webb,  as  it  had  never  reached  his  hands,  except  by 
the  possession  of  his  servant. 

Mr.  Baron  Alderson  was  inclined  to  think  the  money  could 
not  be  laid  as  the  money  of  the  master,  but,  as  the  grand  jury 
was  in  session,  recommended  that  a  new  indictment  be  found, 
which  was  immediately  done,  which  laid  the  money,  in  one 
count,  as  the  property  of  Busby,  the  servant,  and  in  other  as 
the  property  of  Webb,  and  on  this  indictment  the  prisoner  was 
convicted.  In  Regina  v.  Bird  (9  Car.  and  P.  44)  it  was  held 
that  it  was  well  laid  in  the  indictment  that  the  property 
stolen  was  that  of  one  Miers,  although  he  had  only  the  pos- 
session of  it,  one  Keyzor  being  the  actual  owner.  "When- 
ever a  person  has  a  special  property  in  a  thing,  or  holds  it  in 
trust  for  another,  the  property  may  be  laid  in  either  (21 
Maine,  586;  22  Maine,  171;  4  Car.  and  P.  391;  8  Texas, 
115);  as  for  instance,  goods  left  at  an  inn  (2  East's  P.  C. 
658),  or  entrusted  to  one  for  safe-keeping  (1  Leach,  356;  Rex 
V.  Statham,  ib.),  or  cloth  left  with  a  tailor,  or  linen  with  a 
laundress"  (Wharton's  Cr.Law,  vol.  ii.,  §§  1824,  1830). 

In  Owen  v.  State  (6  Humph.  330),  a  horse  got  loose  from 
his  owner.  Booth,  and  was  taken  in  the  field  of  Edmondson, 
and  was  placed  in  his  stable,  from  whence  it  was  stolen. 

It  was  held  that  the  property  was  well  laid  in  Booth,  the 
owner,  and  also  in  Edmondson,  the  temporary  possessor ;  that 
the  horse  was  in  the  constructive  possession  of  the  owner,  and 
in  the  actual  possession  of  Edmondson,  and  that  the  indictment 
might  well  allege  the  property  to  be  in  the  owner,  or  in  the 
third  person  in  whose  possession  it  was  at  the  time  of  the  lar- 
ceny; and  it  was  also  held  that  a  general  finding  of  the  jury, 
on  both  counts  of  the  indictment,  was  well  sustained  by  the 
proof,  and  the  conviction  legal  and  reguUtr. 

But  the  principle  of  these  cases  has  been  recognized  and 
affirmed  by  the  Courts  of  this  State. 

In  Ward  v.  The  People  (3  Hill,  395),  the  prisoner  was  in- 
dicted and  convicted  of  stealing  property  from  one  Flagg,  and 
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the  indictment  averred  that  the  property  stolen  was  the  prop- 
erty of  Flagg.  It  in  truth  was  the  property  of  another,  and 
Flagg  had  himself  stolen  it  from  the  true  owner.  Flagg  was 
asked  on  the  trial  if  he  had  not  stolen  the  butter.  The  Court,  in 
its  opinion,  says:  "If  the  question  had  been  answered  in  the 
affirmative  the  fact  would  have  been  immaterial,  because  pos- 
session of  property  in  the  thief  is  sufficient  to  make  it  the 
subject  of  larceny ;  and  the  title  may  be  laid  either  in  the  owner 
or  in  the  thief."  This  case  was  taken  to  the  Court  for  the  Cor- 
rection of  Errors,  and  the  judgment  of  the  Supreme  Court 
there  affirmed  (6  Hill,  144).  Senator  Foster  read  an  opinion 
combating  the  views  of  the  Supreme  Court,  that  possession  of 
the  thing  stolen  was  sufficient  to  authorize  an  averment  of 
ownership  in  the  possessor;  but  his  views  received  only  the 
assent  of  five  senators,  who  voted  for  reversal,  and  fourteen 
members  of  the  Court  voted  for  the  affirmance  of  the  judg- 
ment. We  are  authorized,  therefore,  to  assume  from  these 
cases,  that  Gates  having  actual  possession  of  the  goods  stolen, 
it  was  well  laid  in  the  indictment  that  he  was  the  owner 
thereof.  That  if  there  could  be  any  doubt  on  that  subject,  the 
county  of  Cortland  must  be  considered  to  have  been  the  true 
owner  of  the  property;  and  that  a  conviction  upon  an  indict- 
ment containing  two  counts,  one  of  which  laid  the  ownership 
in  the  actual  possessor  of  the  goods  stolen,  and  the  other  in 
the  true  owner,  is  good,  and  should  be  sustained. 

There  remains  to  be  considered  some  other  objections  urged 
by  the  prisoner's  counsel.  The  prisoner's  counsel  challenged 
the  array  of  jurors,  on  the  ground  that  the  property  stolen, 
being  alleged  in  the  second  count  to  be  that  of  the  county  of 
Cortland,  the  jurors,  being  inhabitants  of  said  county,  were 
interested,  and  therefore  disqualified  to  act  as  such.  This 
challenge  assumes  that  the  property  stolen  was  the  property  of 
the  county  of  Cortland.  This  assumption  we  deem  to  be  cor- 
rect. But  in  our  judgment  this  fact  furnishes  no  ground  of 
disqualification  of  a  juror,  being  an  inhabitant  of  that  county, 
to  sit  on  an  indictment  of  the  thief.  Can  it  be  seriously  urged 
that,  if  the  State  Capitol  is  fired  by  an  incendiary,  that  all  the 
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inhabitants  of  the  State  are  disqualified  to  sit  as  jurors  on  his 
trial,  because  the  building  destroyed  is  the  property  of  the 
State,  and  all  the  inhabitants  of  the  State  arc  interested  in  the 
property  of  the  State?  The  statement  of  the  proposition 
carries  with  it  its  own  refutation.  The  Court  properly  over- 
looked the  challenge.  We  think  there  was  no  reason  for. 
quashing  the  indictment  upon  the  ground  suggested. 

The  indictment  showed,  upon  its  face,  that  it  was  presented 
in  the  Court  of  Sessions  of  Cortland  county,  by  the  jurors  of 
the  people  of  the  State  of  New  York,  in  and  for  the  body  of 
that  county,  and  that  they  presented  the  same  upon  their  oath. 

We  think  this  indictment  is  in  the  usual  and  approved  form, 
and  contains  all  the  requirements  of  the  statute. 

It  is  also  claimed  that  the  Judge  erred  at  the  trial  in  refus- 
ing to  charge  the  jury,  in  the  language  of  Mr.  Justin,  that  "in 
cases  of  felony  confessions  are  regarded  as  the  weakest  and 
most  suspicious  of  all  testimony;  liable  to  be  obtained  by 
artifice,  false  hopes,  promises  of  favor,  or  menaces;  seldom 
remembered  accurately,  or  reported  with  precision,  and  incap- 
able in  their  nature  of  being  disproved  by  other  negative  evi- 
dence" (4  Black.  Com.  357). 

It  is  to  be  observed,  in  the  first  place,  that  Blackstone  uses 
this  language  in  connection  with  his  criticisms  upon  State  trials 
for  treason  in  England ;  and,  although  he  intends  his  observa- 
tions to  have  a  general  application  to  all  cases  of  felony,  he 
regarded  them  as  primarily  to  be  considered  in  State  trials 
for  treason.  But  the  annotator,  upon  this  text  of  Blackstone, 
thus  remarks,  in  a  note :  "It  seems  to  be  now  clearly  established 
that  a  free  and  voluntary  confession  by  a  person  accused  of  an 
offence,  whether  made  before  his  apprehension  or  after, 
whether  on  a  judicial  examination  or  after  commitment, 
whether  reduced  to  writing  or  not — in  short,  that  any  volun- 
tary confession,  made  by  a  prisoner  to  any  person,  at  any  time 
or  place,  is  strong  evidence  against  him ;  and,  if  satisfactorily 
proved,  sufficient  to  convict  without  any  corroborating  circum- 
stances. But  the  confession  must  be  volimtary,  not  obtained 
by  improper  influence,  nor  drawn  from  the  prisoner  by  means 
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of  a  threat  or  promise;  for,  however  slight  the  promise  or 
threat  may  have  been,  a  confession  so  obtained  cannot  be 
received  in  evidence,  on  account  of  the  uncertainty  and  doubt 
whether  it  was  not  made  rather  from  a  motive  of  fear  or  of 
interest  than  from  a  sense  of  guilt"  (citing  Phil.  Ev.  86). 

Such  undoubtedly  is  the  rule,  as  enunciated  by  the  most 
authoritative  text-writers.  Burrill  on  Circumstantial  Evi- 
dence, says :  "Confessions  of  this  kind,  when  deliberately  and 
voluntarily  made,  are  jointly  regarded  as  constituting  the 
highest  and  most  satisfactory  species  of  evidence  that  can  be 
presented  before  a  tribunal"  (citing  numerous  authorities). 
Greenl.  upon  Evidence  (vol.  i.,  §  214),  while  sanctioning  this 
doctrine,  very  properly  observes  that  "the  evidence  of  verbal 
confessions  of  guilt  is  to  be  received  with  great  caution."  And 
he  adds,  in  §  215 :  "Subject  to  these  cautions,  in  receiving  and 
weighing  them,  it  is  generally  agreed  that  deliberate  confes- 
sions of  guilt  are  among  the  most  effectual  proofs  in  the  law. 
The  degree  of  credit  due  to  them  is  to  be  estimated  by  the 
jury,  under  the  circumstances  of  each  case."  In  Coon  v.  The 
State  (13  S.  M.  &  M.  246;  McCann  v.  The  State,  ib.  471), 
the  learned  author  says:  "A  free  and  voluntary  confession  of 
guilt  made  by  a  prisoner,  whether  in  the  course  of  conversa- 
tion with  private  individuals,  or  under  examination  before  a 
magistrate,  is  admissible  in  evidence  as  the  highest  and  most 
satisfactory  proof,  because  it  is  fairly  presumed  that  no  man 
would  make  such  a  confession  against  himself  if  the  facts  con- 
fessed were  not  true."  He  adds  in  a  note:  "Mr.  J.  Black- 
stone  and  Mr.  J.  Foster  entertained  a  different  opinion;"  and 
then  quotes  from  4  Black.  357,  and  from  Mr.  J.  Foster,  and 
further  says:  "And  the  highest  authorities  have  now  estab- 
lished that  a  confession,  if  duly  made  and  satisfactorily  proved, 
is  sufficient  alone  to  warrant  a  conviction,  without  any  cor- 
roborating evidence  aliunde,"  citing  numerous  authorities  (2 
Russ.  on  Cr.,  p.  824). 

The  Court  committed  no  error,  therefore,  in  refusing  to 
charge  the  jury  in  the  language  requested. 
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In  view  of  these  considerations,  the  judgment  of  the  Su- 
preme Court  should  be  reversed,  and  the  judgment  of  the 
Court  of  Sessions  of  Cortland  county  be  affirmed;  and  the 
recordis  remitted  to  the  Supreme  Court  to  proceed  therein 
according  to  law. 

Reversed.  JOEL  TIFFANY, 

State  Reporter. 

JAMES  B.  CLEMENS  v.  JAMES  CLEMENS,  Jr. 

Partition — Jurisdiction — Chancery    Practice — Res    adjudicata — Statute    of 
Uses  and  Trusts — Motion  to  compel  Purchaser  to  take  title,  .... 

A  judgment  in  partition  is  binding  upon  the  parties,  if  the  G>urt  had 
jurisdiction  of  them,  and  of  tlie  subject-matter  of  the  action. 

The  Supreme  Court  is  one  of  general  jurisdiction  in  law  and  equity,  and 
has  jurisdiction  of  all  actions  for  partition,  and  it  is  its  proper  province  to 
decide  whether  a  partition  or  sale  of  the  property  is  most  advantageous,  &c. 

Where,  in  such  action  for  partition,  all  persons  interested  were  made 
parties,  and  the  Court  adjudged  that  partition  should  be  made  by  a  sale  of 
the  property,  and  in  pursuance  of  such  order  the  property  has  been  sold, 
no  party  to  the  action  can  object  to  the  title  of  the  purchaser  under  such 
proceedings,  so  long  as  the  judgment  of  the  Court  remains  in  force. 

Appeal  by  Isaac  P.  Martin,  a  purchaser  of  a  portion  of  the 
premises  sold  by  virtue  of  the  judgment  in  this  action,  from 
an  order  made  at  Special  Term,  and  affirmed  at  General  Term, 

directing  him  to  complete  his  purchase. 

-  -  -  ■  ■-^—^— 

Judgtnent — Conclusiveness — Extent.  49  N.  Y.  116;  58  JV. 
Y.  176;  70  JV.  K.  141 ;  85  N.  Y.  436;  93  N.  Y.  217;  94  N.  Y. 
430;  95  N.  Y.  219;  122  N.  Y.  47  (33  St.  Rep.  303) ;  D.  155 
N.  Y.  602;  159  N.  Y.  108;  172  N.  Y.  569;  173  i^.  Y.  487, 488; 
1  Hun,  590  (4  T.  &  C.  127)  ;  11  Hun,  438;  22  Hun,  490;  73 
Hun  284  (54  St.  Rep.  275 ;  26  N.  Y.  Supp.  298)  ;  85  Hun,  15 
(66  St.  Rep.  127;  32  N.  Y.  Supp.  616)  ;  85  Hun,  68  (65  St. 
Rep.  863 ;  32  N.  Y.  Supp.  643)  ;  26  App.  Div.  590  (50  N.  Y. 
Supp.  627)  ;  D.  49  App.  Div.  330  (63  N.  Y.  Supp.  906)  ;  52 
App.  Div.  445  (65  N.  Y.  Sup.  102) ;  12  Abb.  N.  S.  293;  19 
Misc.  365  (43  N.  Y.  Supp.  505) ;  11  St.  Rep.  261 ;  60  N.  Y. 
Supp.  328;  46  Super.  Ct.  302. 
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Aug.  F.  Smith  for  Appellant. 
M.  S.  Bidzvell  for  Respondent. 

Davies,  Ch.J. — ^John  Mullanphy  resided  at  St.  Louis,  in  the 
State  of  Missouri,  and  made  and  published  there  his  last  will, 
dated  February  27,  1830,  to  which  were  added  three  codicils, 
the  last  being  dated  November  23,  1831.  The  said  John 
Mullanphy  died  at  St.  Louis,  August  29,  1833,  seized  of  cer- 
tain real  estate  located  in  the  city  of  New  York.  He  left  him 
surviving  Elizabeth  Mullanphy,  his  widow,  and  a  son,  Bryan 
Mullanphy,  and  six  daughters,  namely,  Octavia,  then  the  wife 
of  Dennis  Delaney;  Eliza,  wife  of  James  Qemens,  Jr.;  Jane, 
wife  of  Charles  Chambers;  Catharine,  wife  of  Richard  Gra- 
ham ;  Ann  Biddle,  widow  of  Thomas  Biddle ;  Mary,  afterward 
the  wife  of  Gen.  William  S.  Harney. 

On  the  7th  day  of  August,  1840,  a  bill  was  filed  in  the 
Court  of  Chancery  of  the  State  of  New  York,  for  the  partition 
or  sale  of  certain  lands  whereof  the  said  John  Mullanphy  died 
seized,  including  the  lands  purchased  by  the  Appellant,  at  the 
sale  hereafter  mentioned ,  and  in  said  bill  Elizabeth  Mullanphy, 
Bryan  Mullanphy,  Dennis  Delaney  and  Octavia  his  wife,  and 
James  Clemens,  Jr.,  and  Eliza  his  wife,  were  the  complainants, 
and  Charles  Chambers  and  Jane  his  wife,  Richard  Graham 
and  Catharine  his  wife,  Ann  Biddle,  William  S.  Harney  and 
Mary  his  wife,  John  O.  Fallon,  one  of  the  executors  named 
in  the  will  of  said  John  Mullanphy  (Thomas  Biddle,  one  of  the 
other  executors,  having  died  before  the  said  testator,  and 
George  Collier,  the  other  and  third  executor,  having  renounced 
the  said  executorship  and  declined  to  act  as  such  or  as  trustee 
under  said  will),  and  Ellen  Chambers,  John  Chambers,  Owen 
Chambers,  Margaret  Chambers,  Jane  Chambers,  Jr.,  Eliza 
Chambers,  Ann  Chambers,  Mary  Chambers,  Thomas  Cham- 
bers, and  Bartholomew  Chambers,  all  children  of  the  said 
Jane  Chambers,  were  the  Defendants. 

The  said  bill  was  verified,  July  10,  1840,  and  contained 
the  following  among  other  averments,  in  substance :  That  the 
complainant  Elizabeth  Mullanphy  was  the  widow,  and  the 
complainants  Octavia  Delaney  and  Eliza  Qemens  were  two  of 
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the  daguhters,  and  the  complainant  Bryan  Mullanphy  was  the 
son  of  John  Mullanphy,  late  of  St.  Louis,  Missouri,  deceased. 

That  the  said  John  Mullanphy  died  at  St.  Louis,  August  29, 
1833,  seized  of  certain  lands  in  the  city  of  New  York,  whereof 
partition  or  sale  was  sought  by  said  bill  of  complaint. 

That  the  said  John  Mullanphy  left  him  surviving  four  other 
daughters,  namely,  the  Defendants,  Jane  Chambers,  Catharine 
Graham,  Ann  Biddle,  and  Mary  Mullanphy,  afterward  Mary 
Harney,  which  said  six  daughters  and  sons  were,  at  the  time 
of  the  death  of  said  John  Mullanphy,  and  still  were,  his  sole 
heirs-at'law,  and  as  such  were  severally  seized  of  the  said 
lands,  as  tenants  in  common,  each  to  one  undivided  seventh  of 
said  lands,  but  subject  to  the  right  of  dower  of  the  complainant 
Elizabeth  Mullanphy.  It  also  stated,  "that  upon  the  death 
of  the  said  John  Mullanphy,  certain  paper  writings  were  pro- 
duced, which  were  alleged  to  be  his  last  will  and  testament, 
and  three  several  codicils  thereto ;  which  papers,  so  far  as  they 
purported  to  be  the  last  will  and  testament  of  the  said  John 
Mullanphy,  and  the  two  first  codicils  thereto,  shortly  thereafter 
were  lost,  mislaid,  or  destroyed,  and  have  never  since  been 
produced  or  found,  all  of  which  bore  date  and  purported  to 
have  been  executed  since  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty,  and  that, 
thereupon,  an  attempt  was  made  before  the  County  Court  of 
the  County  of  St.  Louis,  in  the  State  of  Missouri,  to  establish 
the  said  alleged  will  and  the  said  alleged  two  first  codicils  there- 
to, by  the  draft,  or  a  certain  alleged  copy  thereof  previously 
taken,  which  was  followed  by  a  long  and  contested  controversy 
in  that  Court,  which  finally  decided  to  rejectthe  saidpapers,  and 
pronounced  in  favor  of  an  intestacy;  from  which  decision  an 
appeal  was  taken,  first  to  the  Circuit,  and  afterward  to  the 
Supreme  Court  of  the  State  of  Missouri,  by  which  latter  tri- 
bunal the  said  decision  of  the  said  County  Court  was  reversed, 
and  the  said  papers  admitted  to  probate  as  and  for,  or  as  evi- 
dence of,  the  last  will,  testament,  and  two  first  codicils,  of  the 
said  John  Mullanphy,  deceased." 

That  said  paper  writings  so  admitted  to  probate  in  the  State 
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of  Missouri  were  not,  by  virtue  of  the  proofs  there  taken, 
and  of  the  final  decision  there  had,  to  be  regarded  as  proved 
within  and  according  to  the  laws  of  the  State  of  New  York, 
so  as  to  disinherit  the  right  heirs-at-Iaw  of  the  said  John  Mul- 
lanphy,  or  to  bar  their  claims  as  such  heirs  to  their  shares  in 
the  said  lands;  and,  if  the  same  be  set  up  for  that  purpose,  the 
same  ought  to  be  first  duly  proved,  and  established  according 
to  the  laws  and  usages  of  the  State  of  New  York.  That  the 
complainants  were  advised  and  believe  that,  even  should  the 
said  paper  writings  be  admitted  to  probate  in  this  State,  the 
same  contain  divers  bequests,  devises,  directions,  and  provi- 
sions contrary  to  the  laws  of  New  York,  which,  or  some  of 
which,  under  the  said  alleged  will  and  codicils  are  void.  That 
the  complainants  did  not  admit  that  the  said  paper  writings 
were  legal  or  competent  evidence  of  the  last  will  and  testa- 
ment and  two  first  codicils  of  the  said  John  MuUanphy,  de- 
ceased, or  that  they  were  rightfully  and  properly  admitted  to 
probate  in  Missouri.  That  the  Defendant,  John  O.  Fallon, 
alone  qualified  as  the  executor  of  the  said  alleged  will,  but  that 
he  expressly  refused  and  still  refuses  to  assume  upon  himself 
the  trusts  therein  contained,  or  any  of  them ;  and  that  George 
Collier,  therein  named  as  the  other  executor,  expressly  re- 
nounced and  refused  to  qualify  or  act  either  as  an  executor  or 
trustee  under  the  said  alleged  will;  and  that  the  said  alleged 
trusts  were  without  any  trustee,  and  that  the  title  to  the  said 
trust  estate,  so  far  as  it  consisted  of  real  estate,  had  devolved 
upon  and  vested  in  the  heirs-at-law  of  the  said  John  Mul- 
lanphy. 

That  the  Defendants  Charles  Chambers  and  Jane  his  wife 
had,  at  the  time  of  the  death  of  the  said  John  MuUanphy, 
eight  children  living:  that  is  to  say,  Ellen  Chambers,  John 
Chambers,  Owen  Chambers,  Margaret  Chambers,  Jane  Cham- 
bers (junior),  Eliza  Chambers,  Ann  Chambers,  and  Mary 
Chambers;  and  that,  since  the  death  of  the  said  John  MuUan- 
phy, the  said  Charles  Chambers  and  Jane  his  wife  had  two 
other  children,  that  is  to  say,  Thomas  Chambers  and  Bartholo- 
mew Chambers;  all  of  which  ten  children  were  living,  unmar- 
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ried,  and  all  of  whom  were  infants,  excepting  Ellen  Cham- 
bers, who  was  of  full  age. 

The  following  proceedings  were  had  in  said  Chancery  suit : 

On  the  25 th  day  of  August,  1840,  an  order  was  made  and 
entered  in  said  suit  that  all  the  Defendants  therein  severally 
appear  and  answer  the  said  bill  by  the  26th  day  of  December 
then  next  ensuing,  or  that  the  said  bill  be  taken  as  confessed 
by  them;  and  that  within  twenty  days  from  the  date  of  the 
said  order  the  complainants  cause  a  copy  thereof  to  be  pub- 
lished for  three  months,  at  least  once  in  each  week,  succes- 
sively, in  the  State  paper,  and  in  the  New  York  Commercial 
Advertiser,  a  paper  printed  in  the  city  and  county  of  New 
York,  in  which  such  premises  are  situated,  and  which  order 
contains  a  description  of  the  premises  affected  by  said  suit. 

The  said  order  was  published  accordingly.  On  the  30th 
day  of  December,  1840,  an  order  was  made  and  entered  in  said 
suit  by  which  the  said  bill  was  taken  as  confessed  by  all  the 
Defendants. 

On  the  31st  day  of  December,  1840,  an  order  was  made 
and  entered  in  the  said  suit,  referring  it  to  David  Codwise, 
Esq.,  one  of  the  masters  in  Chancery,  to  take  proof  of  the 
complainant's  title  and  interest  in  the  said  premises,  and  of  the 
several  matters  set  forth  in  the  said  bill,  and  to  ascertain  and 
report  the  rights  and  interests  of  the  several  parties  in  the  said 
premises. 

By.  his  report,  dated  the  17th  day  of  April,  1841,  the  said 
master  reported  that  the  matters  set  forth  in  the  said  bill  were 
found  by  him  to  be  substantially  true,  as  set  forth  in  the  said 
bill,  and  that  the  said  seven  children  of  John  MuUanphy,  de- 
ceased, were  each  seized  of  one  undivided  seventh  part  of  the 
said  premises,  subject  to  the  dower-right  therein  of  the  Com- 
plainant Elizabeth  MuUanphy. 

On  the  29th  day  of  April,  1841,  a  decree  was  made  and  en- 
tered in  the  said  suit  by  which  it  was  ordered,  adjudged,  de- 
clared, determined,  and  decreed,  in  substance,  that  the  said 
report  be,  and  the  same  was,  thereby  ratified,  approved,  and 
confirmed.       It  was  also  decreed  that  the  seven  children  of 


1867.]  CLEMENS  v,  CLEMENS.  55 

Opinion  by  Davies,  Ch.J. 

John  MuUanphy,  deceased,  above  named,  were  each  seized  and 
entitled  to  the  one  equal  undivided  seventh  part  of  the  said 
lands,  described  in  the  said  bill,  with  the  appurtenances,  subject 
to  the  dower  and  rights  therein  of  the  Complainant,  Elizabeth 
Mullanphy.  That  the  Defendants,  John  O.  Fallon,  Ellen 
Chambers,  John  Chambers,  Owen  Chambers,  Margaret  Cham- 
bers, Jane  Chambers,  Jr.,  Eliza  Chambers,  Ann  Chambers, 
Mary  Chambers,  Thomas  Chambers,  and  Bartholomew  Cham- 
bers, were  not,  nor  were  any  or  either  of  them  seized  of  or  en- 
titled to  any  share  or  interest  in  the  said  lands,  or  any  part 
thereof,  as  tenants  in  common  or  otherwise. 

That  the  said  lands  described  in  the  said  bill  should  be  sold 
at  public  auction,  and  that  the  proceeds  thereof  be  divided 
among  the  several  parties  entitled  thereto,  according  to  the 
provisions  of  the  said  decree. 

Afterward,  and  on  the  11th  day  of  June,  1847,  a  bill  of 
revivor  and  supplement  was  filed  in  said  suit,  in  which  bill 
(which  was  verified  on  the  26th  day  of  May,  1847)  James 
Clemens,  Jr.,  and  Eliza  his  wife,  were  the  complainants,  and 
Bryan  Mullanphy,  Octavia  Delaney,  Charles  Chambers  and 
Jane  his  wife,  Richard  Graham  and  Catharine  his  wife,  Wil- 
liam S.  Harney  and  Mary  his  wife,  Louis  G.  Picot,  Ann  B. 
Harney,  Eliza  Harney,  and  John  Harney,  infant  children  of 
Mary  Harney,  were  Defendants.  The  said  bill  of  revivor  con- 
tained the  following  among  other  averments,  in  substance: 
That  since  the  said  decree  was  obtained,  the  said  Elizabeth 
Mullanphy  and  Dennis  Delaney,  two  of  the  complainants  nam- 
ed in  the  said  original  bill,  and  Ann  Biddle,  one  of  the  Defen- 
dants named  therein,  had  died,  and  that  in  consequence  thereof 
the  said  decree  and  all  the  other  proceedings  had  upon  the  said 
original  bill  had  become  and  were  abated. 

That  the  dower-estate  in  the  said  lands  of  the  said  Eliza- 
beth Mullanphy  had  terminated  by  her  death.  That  by  the 
death  of  the  said  Dennis  Delaney  the  title  to  one-seventh  of  the 
said  lands  had  become  vested  exclusively  in  his  widow,  the 
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said  Octavia  Delaney.  That  the  said  Ann  Biddle  left  a  last 
will  and  testament,  dated  January  2,  1845,  which  will  was,  on 
the  14th  day  of  January,  1846,  duly  admitted  to  probate  by 
and  before  the  Probate  Court  of  St.  Louis,  Missouri,  and  that 
the  same  corresponded  and  conformed  to  the  statute  laws  of 
New  York  as  to  the  manner  of  its  execution  and  publication ; 
and  that  in  and  by  the  said  will  the  said  Ann  Biddle  devised 
all  her  right,  title,  and  interest  in  the  said  lands  to  the  De- 
fendant, Louis  G.  Picot,  in  trust,  to  have  and  to  hold  the  same 
to  the  use  of  the  Defendant  Mary  Harney,  during  her  natural 
life,  and  after  her  death  to  the  use  of  all  and  every  the  child 
or  children  of  the  said  Mary  Harney  then  living,  and  of  the 
issue  of  all  and  every  of  such  child  or  children  that  might  have 
died,  and  of  the  heirs  and  assigns  of  such  child  or  children 
and  issue  forever. 

That  the  said  Mary  Harney  had,  at  the  time  of  the  death 
of  the  said  Ann  Biddle,  and  at  the  time  of  the  verification  of 
said  bill  of  revivor,  three  children — ^that  is  to  say,  the  De- 
fendants, Ann  B.  Harney,  Eliza  Harney,  and  John  Harney, 
who  constituted  her  only  issue  then  living,  each  of  whom  was 
a  minor.  On  the  26th  day  of  May,  1848,  an  order  was  made 
and  entered  in  said  suit  appointing  the  clerk  of  the  city  and 
county  of  New  York  guardian  ad  litem  of  the  infant  Defen- 
dants, Ann  B.  Harney,  Eliza  Harney,  and  John  Harney. 

Pending  the  proceedings  on  the  said  bill  of  revivor,  the  De- 
fendant Octavia  Delaney  intermarried  with  Henry  Boyce, 
and  on  the  22d  day  of  October,  1849,  an  order  was  made  and 
entered  in  said  suit,  that  the  same  stand  and  proceed  against 
the  said  Boyce  and  wife,  and  that  the  Plaintiffs  amend  their 
proceedings  by  adding  the  names  of  the  said  Henry  Boyce  and 
Octavia  his  wife. 

On  the  4th  day  of  May,  1850,  an  order  was  made  and  en- 
tered in  the  said  suit,  referring  it  to  Aaron  Vanderpool,  Esq., 
to  take  proof  of  the  several  matters  set  forth  in  the  said  bill  pi 
revivor;  and  by  his  report,  dated  January,  1851,  the  said  ref- 
eree reported  that  the  said  several  matters  were  true  as  therein 
stated. 
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On  the  1st  day  of  April,  1851,  a  decree  was  made  and  en- 
tered in  said  suit,  by  which  it  was  ordered,  adjudged,  and 
decreed  that  the  said  report  stand  confirmed,  that  a  portion  of 
the  said  premises  be  sold,  and  that  a  portion  thereof,  including 
the  lands  affected  by  this  proceeding,  be  partitioned  among  the 
heirs  of  the  said  John  MuUanphy.  By  an  order  made  and 
entered  on  the  16th  day  of  August,  1851,  Aaron  Vanderpool, 
Daniel  P.  Ingraham,  and  John  Cochrane,  Esqs.,  were  ap- 
pointed commissioners  to  make  partition  of  said  lands. 

By  the  report  of  the  said  commissioners,  dated  the  22d  day 
of  November,  1851,  it  appears  that  the  said  commissioners 
made  actual  partition  of  the  said  premises  among  the  several 
heirs  of  the  said  John  Mullanphy,  as  adjudicated  by  the  said 
Court  to  be  entitled  thereto,  according  to  their  respective  es- 
tates, rights,  and  interests  therein,  as  claimed  in  said  suit,  and 
in  the  said  proceedings  upon  said  bill  of  revivor;  and  said 
commissioners  partitioned  to  and  set  apart  in  severalty  to  the 
said  Plaintiffs,  James  Clemens,  Jr.,  and  Eliza  his  wife  (in  the 
right  of  the  said  Eliza)  a  certain  portion  of  the  said  premises, 
which  portion  included  the  premises  affected  by  and  in  ques- 
tion in  the  present  proceedings. 

On  the day  of  November,  1851,  a  judgment  was  made 

and  entered  in  said  action,  by  which  it  was  ordered,  adjudged, 
and  decreed,  among  other,  things,  in  substance : 

That  the  said  report  of  the  said  commissioners  in  partition, 
and  all  things  therein  contained,  should  be  ratified  and  con- 
firmed; and  the  said  partition  so  made  by  the  said  commis- 
sioners should  be  final  and  absolute  as  to  all  and  singular  the 
parties  to  said  suit,  and  to  those  claiming,  or  to  claim  from, 
through,  or  under  them,  subsequent  to  the  commencement 
thereof;  and  that  each  of  the  parties  to  said  suit,  to  whom 
shares  or  portions  of  said  premises  had  been  by  said  com- 
missioners set  apart  in  severalty,  should  have,  hold,  and  pos- 
sess such  shares  or  portions  free,  clear,  and  discharged  from 
all  claim,  right,  estate,  or  interest  therein  from  any  other  or 
others  of  such  parties. 

The  said  Bryan  Mullanphy,  one  of  the  complainants  therein, 
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died  on  the  15th  day  of  June,  1851,  after  the  entry  of  the  inter- 
locutory judgment  or  decree  in  said  suit  settling  and  deter- 
mining the  interests  of  the  seven  children  of  the  said  John 
Mullanphy,  deceased,  of,  in,  and  to  said  premises,  to  be  that 
each  of  them  was  entitled  to  an  undivided  seventh  part  therein, 
and,  as  we  may  infer  from  the  paper  used  on  this  motion,  un- 
married and  without  issue.  He  left  a  last  will  and  testament, 
and  codicil  thereto,  executed  by  him  in  1849  and  1850,  he  then 
residing  at  St.  Louis,  Missouri.  The  said  instruments  were 
duly  proved  and  admitted  to  probate  in  St.  Louis,  as  and  for 
the  last  will  and  testament,  and  codicil  thereto,  of  said  Bryan 
Mullanphy,  deceased.  The  said  will  and  codicil  were  duly 
executed  and  published  in  the  said  State  of  Missouri,  in  accor- 
dance with  the  laws  of  that  State  and  those  of  the  State  of 
New  York.  By  said  will  the  said  Bryan  Mullanphy  did  de- 
clare as  follows:  "One  equal  undivided  third  of  all  my  prop- 
erty, real  and  personal  and  mixed,  I  leave  to  the  city  of  St. 
Louis,  in  the  State  of  Missouri,  in  trust,  to  be  and  constitute 
a  fund  to  furnish  relief  to  all  poor  emigrants  and  travellers 
coming  to  St.  Louis,  on  their  way  bona  fide  to  settle  in  the 
West."  This  is  the  only  disposition  of  any  property  made  by 
the  will,  and  the  codicil  contains  only  a  legacy  of  one  thou- 
sand dollars. 

This  action  was  commenced  on  the  29th  day  of  October, 
1863,  for  a  partition  of  the  lands  set  off  and  partitioned  to 
James  Clemens,  Jr.,  and  Eliza  his  wife,  in  the  suit  commenced 
in  the  Court  of  Chancery,  on  the  7th  day  of  August,  1840, 
and  which  were  partitioned  and  set  off  to  the  said  James 
Clemens,  Jr.,  and  his  wife  Eliza,  in  the  right  of  said  Eliza. 
The  said  Eliza  having  in  the  meanwhile  died  intestate,  and 
leaving  her  surviving  her  said  husband,  James  Clemens,  Jr., 
and  three  sons,  namely,  James  B.  Clemens,  Bryan  M.  Clemens, 
and  Jeremiah  M.  Clemens,  and  two  daughters,  namely,  Helen 
J.  Clemens,  and  Alice  B.  Clemens,  her  sole  heirs-at-law,  this 
action  was  instituted  by  the  said  James  B.  Clemens,  as  Plain- 
tiff, making  all  other  persons  interested  in  the  real  estate  of 
said  Eliza  Clemens,  deceased,  parties  Defendant  thereto.     On 
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the  6th  day  of  June,  1864,  a  judgment  was  duly  entered  in 
said  action,  wherein  and  whereby  it  was  ordered,  adjudged, 
and  decreed,  that  the  premises  described  in  the  complaint 
therein  should  be  sold  by  or  under  the  direction  of  the  referee 
therein  named,  and  on  the  4th  day  of  April,  1865,  that  said 
premises  were  sold,  and  Isaac  P.  Martin,  the  Appellant  herein, 
became  the  purchaser  of  nine  lots,  at  such  sale,  for  the  aggre- 
gate sum  of  $27,150,  he  being  the  highest  bidder  therefor. 
The  said  purchaser  signed  the  usual  terms  of  sale,  whereby 
he  agreed  to  pay  said  sum  for  said  lots,  and  take  and  accept 
the  referee's  deed  therefor. 

The  said  purchaser  subsequently  refused  to  complete  said 
sale,  alleging  and  claiming  that  said  referee's  deed  would  not 
convey  to  him  a  good  and  perfect  title  to  the  said  premises 
so  purchased  by  him.  Tlie  Supreme  Court  at  Special  Term 
made  an  order  compelling  and  directing  said  purchaser  to  com- 
plete his  title,  and  on  appeal  the  said  order  was  affirmed  by  the 
General  Term  and  the  purchaser  now  appeals  to  this  Court. 

The  question  which  lies  at  the  foundation  of  the  title  to  the 
premises  which  the  Appellant  purchased  at  the  sale,  pursuant 
to  the  judgment  in  this  action,  is,  did  John  Mullanphy  die 
intestate  as  to  the  real  estate  possessed  by  him,  situated  within 
this  State?  If  he  thus  died  intestate,  so  that  such  real  estate 
descended  to  his  heirs-at-law,  it  will  not  be  difficult  to  demon- 
strate that  the  referee's  deed  will  convey  a  good  title  to  the 
premises  purchased  by  the  Appellant. 

It  certainly  cannot  be  of  any  moment  how  the  fact  of  intes- 
tacy may  be  established.  Whatever  road  we  take  to  arrive 
at  that  result,  the  effect  is  the  same,  and  the  consequence  pro- 
duced is  identical.  The  facts  disclosed  in  the  motion  papers 
show  that  there  are  three  modes  or  processes  by  and  through 
which  that  result  may  be  reached. 

1.  By  an  adjudication  of  a  competent  Court  having  juris- 
diction of  the  subject-matter  and  the  parties,  adjusting  and 
settling  the  same. 

2.  By  the  circumstances  that  if  a  will  has  been  made  and 
executed  according  to  the  laws  of  this  State,  and  the  same  has 
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been  lost  or  destroyed,  that  it  cannot  now  be  established  as  a 
lost  or  destroyed  will. 

3.  If  it  should  appear  that  the  will,  a  copy  whereof  is  set 
out  in  the  papers,  was  made  and  executed  according  to  the 
laws  of  this  State,  and  could  be  established  as  a  lost  or  de- 
stroyed will — then,  if  its  provisions  are  such  as  to  make  it 
void  according  to  the  laws  of  this  State,  it  could  not  be  inter- 
posed to  change  the  descent  as  in  case  of  intestacy. 

Without  expressing  any  opinion  upon  the  second  and  third 
propositions  above  mentioned,  it  appears  only  necessary,  to  a 
proper  disposition  of  this  motion,  to  consider  the  first. 

We  have  seen  that  a  suit  was  instituted  in  the  Court  of 
Chancery  in  this  State,  on  the  7th  of  August,  1840,  in  which 
all  the  children  and  heirs-at-law  of  the  said  John  Mullanphy 
were  made  parties,  either  as  Complainants  or  Defendants.  In 
addition,  the  children  of  Mrs.  Chambers,  one  of  the  daughters 
of  John  Mullanphy,  were  also  made  parties  Defendants;  and 
also  in  addition,  John  O.  Fallon,  the  sole  surviving  executor 
named  in  the  alleged  will  of  the  said  John  Mullanphy.  The 
complaint  therein  alleged,  in  substance,  that  the  said  John 
Mullanphy,  as  to  the  real  estate  whereof  he  died  seized,  situated 
within  the  State  of  New  York,  had  died  intestate,  and  that 
the  same,  upon  his  death,  descended  to  his  said  son  Bryan, 
and  to  his  daughters  named,  parties  to  said  suit ;  that  they  were 
his  sole  heirs-at-law,  and  as  such  were  severally  seized  of  the 
said  land  as  tenants  in  common,  each  to  one  undivided  seventh 
of  the  said  lands. 

Now,  all  the  parties  interested  in  that  question  were  before 
the  Court,  or  brought  before  it  during  the  progress  of  the  ac- 
tion, and  before  final  judgment. 

1.  There  were  present  in  Court  the  son  and  the  six  daugh- 
ters of  John  Mullanphy,  and  the  husbands  of  such  of  the  daugh- 
ters as  were  married. 

2.  The  ten  children  of  Mrs.  Chambers  were  also  made  par- 
ties Defendants.  It  is  claimed,  on  the  part  of  the  Appellant, 
that  nine  of  these  children  being  infants,  the  Court  acquired 
no  jurisdiction  over  them,  as  no  guardian  ad  litem  was  ap- 
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]X)inted  to  appear  for  them,  to  protect  their  interests.  The 
second  section  of  the  act  of  April  21st,  1831  (Laws  of  1831, 
chap.  200),  which  was  in  force  when  the  partition  suit  was 
commenced  in  August,  1840,  authorized  the  Court  of  Chan- 
cery, on  the  publication  of  an  order  requiring  non-resident 
Defendants,  whether  minors  or  of  full  age,  to  appear  and 
answer  in  a  partition  suit,  to  make  a  decree  or  order  for  taking 
the  bill  of  complaint  as  confessed  against  all  said  non-resident 
Defendants.  It  has  been  supposed  that  the  act  of  April  25, 
1833  (Laws  of  1833,  chap.  227),  repealed  the  act  of  1831, 
and  this  seems  to  have  been  the  opinion  of  the  Chancellor  in 
Minor  v.  Betts  (7  Paige,  596).  A  careful  reading  of  this  act 
shows  that  its  object  was  to  authorize  the  Chancellor  to  appoint 
an  officer  of  the  Court  guardian  ad  litem  for  minors  in  a  parti- 
tion suit,  for  whom  no  suitable  or  disinterested  person  shall 
voluntarily  signify  his  consent  in  writing  to  act  as  such  guar- 
dian. It  does  not,  in  terms,  repeal  the  act  of  1831,  and,  as  it 
does  not  conflict  with  the  provisions  of  the  latter  act,  both  may 
be  assumed  to  stand,  and  both  are  published  by  the  learned  au- 
thor of  the  Statutes  at  Large,  as  existing  statutes  at  this  day 
(see  Edmonds'  Statutes  at  Large,  vol.  4,  pp.  612,  613).  But 
the  youngest  of  these  children  must  have  attained  full  age 
more  than  six  years  since,  and  this  long  acquiescence  by  them 
in  this  decree  would  now  preclude  any  attempt  on  their  part 
to  set  it  aside  for  any  irregularity  of  the  kind  now  pointed 
out.  It  will  b^  assumed  that  if  the  children  of  Mrs.  Chambers 
were  needful  parties  to  the  original  partition  suit,  they  were 
properly  made  such,  and  the  judgment  or  decree  therein  effec- 
tually disposed  of  all  their  interest,  if  any,  in  the  subject-mat- 
ter of  that  suit. 

3.  If  there  was  any  valid  will  of  John  Mullanphy  in  exis- 
tence, and  any  legal  and  valid  trusts  were  created  by  it,  then 
John  O.  Fallon  (if  a  trustee  under  the  will)  was  a  proper  and 
necessary  party  to  that  suit,  as  representing  those  interests. 
By  the  alleged  will  of  John  Mullanphy,  he  appointed  John  O. 
Fallon,  Thomas  Biddle,  and  George  Collier  the  executors  of 
his  will.     Although  he  assumed  to  create  trusts  by  the  terms 


62  CLEMENS  V.  CLEMENS.  [Sept., 

Opinion  by  Davies,  Ch.J. 

of  his  will,  and  evidently  intended  to  name  trustees,  yet  it  ap- 
pears that,  in  fact,  he  did  not  name  any,  but  left  the  space  for 
their  names  blank.  There  were,  therefore,  no  trustees  in  this 
will.  But,  if  it  is  assumed  that  the  testator  intended  that  his 
executors  should  be  the  trustees  under  the  will,  and  act  as  such, 
then,  as  Biddle  had  died  before  the  testator,  and  Collier  had 
distinctly  and  equivocally  renounced  in  writing  and  declined 
to  act  as  executor  or  trustee — and  it  also  appearing  that  letters 
testamentary  had  been  issued  by  the  Court  in  St.  Louis  to 
Fallon  alone,  and  that  he  alone  had  taken  upon  himself  the 
burden  of  administration  of  the  estate  of  said  John  Mullanphy, 
under  said  alleged  will,  the  principles  settled  by  this  Court  in 
Mead  v.  Mitchell  (17  N.  Y.  210)  are  pertinent  to  the  question 
as  to  the  effect  of  Fallon  being  a  party  in  the  Chancery  suit. 
It  was  there  held  that,  "under  our  statutes,  an  actual  partition 
or  sale  under  a  judgment  in  partition  is  effectual  to  bar  the 
future  contingent  interests  of  persons  not  in  esse,  though  no 
notice  is  published  to  bring  in  unknown  parties,  and  though 
such  future  owners  may  take  as  purchasers  under  a  deed  or 
will,  and  not  as  claimants  under  any  of  the  parties  to  the  ac- 
tion;" and  also  that,  "independent  of  the  statute,  contingent 
remainder-men,  or  persons  to  take  under  an  executory  devise, 
who  may  thereafter  come  into  being,  are  bound  by  the  judg- 
ment as  being  virtually  represented  by  the  parties  to  the 
action  in  whom  the  tnist  estate  is  vested." 

4.  Upon  the  death  of  Ann  Biddle,  one  of  the  daughters  and 
heirs-at-law  of  John  Mullanphy,  her  interest  in  the  premises 
sought  to  be  partitioned  in  the  Chancery  suit  passed,  by  her 
will,  to  the  trustee  named  therein,  Louis  G.  Picot,  in  trust  for 
Mrs.  Harney  for  life,  and  after  her  death  to  the  use  of  all  and 
every  of  her  child  or  children.  It  was  proper  to  do  as  was 
done,  therefore,  to  bring  in  by  bill  of  revivor,  as  parties  De- 
fendant, Picot,  the  trustee  under  the  will  of  Mrs.  Biddle,  and 
the  children  of  Mrs.  Harney,  for  whom,  they  being  minors,  a 
guardian  ad  litem  was  appointed.  These  minors  were  regu- 
larly and  properly  before  the  Court. 

5.  Mrs.  Delaney  having   married    Henry    Boyce,  he    was 
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therefore  properly  made  a  party  Defendant.  Thereupon,  on 
the  29th  day  of  April,  1841,  a  decree  was  made  adjudging 
and  determining,  in  substance  and  effect,  that  the  said  John 
Mullanphy  had  died  intestate  as  to  said  real  estate  whereof 
partition  was  sought  in  said  suit,  and  that  the  seven  children 
named  of  the  said  John  Mullanphy  were  each  seized  and  en- 
titled to  one  equal  undivided  seventh  part  of  the  said  lands 
described  in  the  said  bill;  and  on  the  I'st  day  of  April,  1851, 
a  decree  was  also  made  and  entered  in  said  suit,  upon  said  bill 
of  revivor  and  supplement,  by  which  it  was  also  ordered  and 
adjudged  that  the  matters  stated  in  said  bill  of  revivor  were 
true.  And  on  the day  of  November,  1851,  a  final  judg- 
ment was  entered  in  said  action,  whereby  it  was  adjudged  and 
decreed  that  the  said  report  of  the  commissioners  in  partition, 
and  all  things  therein  contained,  be  ratified  and  confirmed; 
and  that  the  said  partition  so  made  by  the  said  commissioners 
be  final  and  absolute  as  to  all  and  singular  the  parties  to  that 
suit,  and  as  to  those  claiming  from,  through,  or  under  them 
subsequent  to  the  commencement  thereof,  and  that  each  of  the 
said  parties  to  whom  shares  or  portions  of  said  premises  had 
been  by  said  commissioners  set  apart  in  severalty,  have,  hold, 
and  possess  such  shares  or  portions  free,  clear,  and  discharged 
from  all  claim,  right,  estate,  or  interest  therein  from  any  other 
or  others  of  said  parties. 

It  is  difficult  to  perceive  any  substantial  reason  why  this 
adjudication  of  the  rights  of  all  parties  under  this  will,  if  it  be 
assumed  to  be  the  last  will  and  testament  of  John  Mullanphy, 
should  not  be  final  and  conclusive.  It  is  confidently  believed 
that  none  is  suggested,  and  a  careful  examination  of  the  facts 
presented,  and  the  principles  of  law  applicable  thereto^  leave 
a  firm  conviction  upon  the  mind  that  none  exist.  All  persons 
interested,  in  being,  were  parties  to  the  suit,  and  the  proper 
person  to  represent  those  not  in  esse  was  also  a  party.  In 
Blakeley  v.  Calder  (15  N.  Y.  617)  this  Court  held  that  a  judg- 
ment in  partition  is  binding  upon  the  parties,  if  the  Court  had 
jurisdiction  of  them  and  of  the  subject-matter  of  the  action; 
and  also  that  the  Supreme  Court  is  one  of  general  jurisdiction 
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in  law  and  equity,  and  has  jurisdiction  of  all  actions  for  parti- 
tion ;  that  it  was  its  province  to  decide  whether  it  was  a  proper 
one  in  which  to  award  a  partition  or  a  sale,  and,  if  its  decision 
was  erroneous,  the  remedy  was  by  an  appeal.  As  no  one  but 
the  parties  to  the  action  could  call  in  question  the  purchaser's 
title,  and  as  they  were  bound  by  the  judgment,  it  was  held  in 
that  case  that  there  was  no  reason  why  the  sale  in  that  case 
should  not  be  consummated  by  compelling  the  purchaser  to 
take  the  title.  So  in  the  case  at  bar,  all  persons  interested  in 
the  real  estate  of  John  Mullanphy  were  parties  to  the  action 
in  the  Court  of  Chancery,  and  are  bound  by  the  judgment 
therein.  It  is  thoroughly  well  settled  that  matters  which  have 
been  once  determined  by  judicial  authority  cannot  be  again 
drawn  into  controversy  as  between  the  parties  and  their 
privies  to  the  decision  (2  Smith's  Leading  Cases,  p.  787,  and 
authorities  there  cited.  "A  decree  with  regard  to  the  personal 
status  of  an  individual  will  be  equally  conclusive  with  a  deci- 
sion upon  a  right  of  property;  and  hence  the  appointment  or 
removal  of  a  guardian  or  administrator,  or  even  the  adjudica- 
tion of  a  question  of  descent  or  pedigree,  may  be  binding,  not 
only  in  the  proceeding  in  which  they  take  place,  but  in  every 
other  in  which  the  same  matter  is  agitated.  It  is  equally  well 
setled  that  the  mode  in  which  the  question  is  brought  before 
the  Court  is  immaterial,  if  it  be  actually  decided"  (2  Smith's 
Leading  Cases,  p.  787,  and  authorities  cited). 

But  it  is  urged,  on  the  part  of  the  Appellant  upon  this  argu- 
ment, that  it  does  not  distinctly  appear  by  the  judgment  in  the 
Chancery  suit  that  the  Court  adjudged  that  John  Mullanphy 
died  intestate,  or  that  the  will  alleged  was  void.  It  was  not 
essential,  to  create  an  estoppel,  that  these  matters  should  have 
been  adjudicated  in  precise*  terms.  It  is  sufficient  that  the 
substance  was  so  decided;  and,  as  already  observed,  it  was 
thus  disposed  of  by  the  judgment,  in  declaring  that  the  real 
estate  whereof  the  said  John  Mullanphy  died  seized  descended 
to  his  seven  children,  and  that  each  was  seized  and  entitled  to 
the  one  equal  undivided  seventh  part  of  the  said  lands.  It  is 
laid  down  as  well  settled  that  "the  estoppel  extends  beyond 
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what  appears  on  the  face  of  the  judgment  to  every  allegation 
which,  having  been  made  on  one  side,  and  denied  on  the  other, 
was  at  issue  and  determined  in  the  course  of  the  proceedings" 
(2  Smith's  Leading  Cases,  p.  787;  Outram  v.  Morewood,  3 
East,  346,  355;  Stevens  v.  Hughes,  7  Casey,  381). 

The  burden  of  proof  is,  of  course,  on  those  who  rely  upon 
the  estoppel,  and  they  must  show  that  the  matter  now  in  con- 
troversy has  been  already  heard  and  determined.  When, 
however,  it  is  made  to  appear  with  sufficient  clearness  that  a 
transaction  has  undergone  a  judicial  investigation,  the  pre- 
sumption will  be  irresistible  that  the  judgment  covered  the 
whole,  so  far  as  it  was  entire  and  indivisible,  and  cannot  be 
overcome  except  by  the  clearest  proof  that  no  evidence  was 
given  as  to  the  fact  by  the  Plaintiff,  or  that  the  Defendant 
failed  to  take  advantage  of  a  defence  that  might  have  been 
made  available  (Ballance  v.  Forsyth,  24  How.  183;  Harris  v. 
Harris,  36  Barb.  88;  Simes  v.  Zane,  12  Harris,  242;  Kilheflfer 
V.  Herr,  17  S.  and  R.  319,  321). 

The  well-established  rule  is  clearly  and  well  stated  by  Judge 
Hogeboom  in  Harris  v.  Harris  (ubi  supra).  He  says:  "The 
general  rule  on  this  subject  is  well  known  to  be,  that  a  former 
judgment  of  the  same  Court,  or  of  a  Court  of  concurrent 
jurisdiction,  directly  upon  the  point  in  issue,  is,  as  a  plea  in 
bar  or  as  evidence,  conclusive  between  the  same  parties,  or 
others  claiming  under  them,  upon  the  same  matter  directly 
in  question  in  a  subsequent  action  or  proceeding."  And  he 
adds :  "Such  judgment  or  adjudication  is  final  and  conclusive, 
not  only  as  to  the  matter  actually  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated  and  have 
.had  decided,  as  incident  to  or  essentially  connected  with  the 
subject-matter  of  the  litigation,  and  every  matter  coming 
within  the  legitimate  purview  of  the  original  action,  both  in 
respect  to  matters  of  claim  and  of  defence"  (citing  Bruen  v. 
Hone,  2  Barb.  586;  Embury  v.  Conner,  3  Coms.  511;  Haeir 
V.  Baker,  1  Seld.  357;  Davis  v.  Tallcot,  2  Kern.  184;  Hayes 
V.  Reese,  34  Barb.  156).  This  Court  said,  in  Embury  v. 
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Conner  (supra),  that  "an  allegation  on  record,  upon  which 
issue  has  been  once  taken  and  found,  and  a  judgment  has  been 
rendered,  is,  between  the  parties  taking  it  and  their  privies, 
conclusive,  according  to  the  finding  thereof,  so  as  to  estop  the 
parties  respectively  from  again  litigating  that  fact  once  so 
tried  and  found,  whether  it  is  plead  in  bar  or  given  in  evi- 
dence." 

All  the  heirs  of  John  Mullanphy  are  therefore  forever  estop- 
ped by  the  judgment  in  the  Chancery  suit  from  setting  up  or 
claiming  that  the  said  John  Mullanphy  did  not  die  intestate, 
and  that  upon  his  death  the  real  estate  whereof  he  died  seized, 
situated  within  the  State  of  New  York,  did  not  descend  to  his 
seven  children,  as  his  heirs-at-law,  in  equal  portions  or  shares. 
Such  being  the  settled  law,  Mrs.  Clemens,  and  those  claiming 
under  her,  are  estopped  from  setting  up  any  other  or  greater 
estate  or  interest  in  the  said  real  estate  of  the  said  John  Mul- 
lianphy  than  that  partitioned  and  set  off  to  her  by  the  proceed- 
ings and  judgments  in  the  said  Chancery  suit;  and  each  of  the 
other  heirs  are  in  like  manner,  and  to  the  same  extent,  estopped 
from  setting  up  or  asserting  any  such  claim.  It  follows  that 
Mrs.  Clemens,  by  the  judgment  of  a  Court  of  competent  juris- 
diction, in  a  suit  in  which  all  persons  interested  in  the  subject- 
matter  of  the  litigation  being  parties  to  the  suit,  was  declared 
entitled  to  hold  in  severalty  in  fee  the  portion  of  the  said  real 
estate  so  partitioned  and  set  off  to  her,  and  each  of  the  other 
heirs  of  John  Mullanphy  to  hold  in  the  same  way  the  portion 
partitioned  and  set  off  to  them,  respectively;  and  their  rights 
as  thus  declared  are  res  adjudicata.  Mrs.  Clemens  had,  there- 
fore, a  good  title  to  her  portion,  and  free  and  clear  of  all  and 
every  claim  of  each  and  all  the  other  heirs  of  said  John  Mul- 
lanphy. The  regularity  and  validity  of  the  judgment  in  the 
Chancery  suit  are  assumed,  and  that  such  suit  did  not  abate 
by  the  death  of  Bryan  Mullanphy,  one  of  the  complainants 
therein,  before  the  final  judgment. 

By  an  amendment  of  the  Code,  passed  July  10,  1851,  its 
provisions  were  made  applicable  to  suits  then  pending,  as  to 
all  subsequent  proceedings  therein;  and  by  section  121,  as  then 
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passed,  it  was  provided  that  no  action  shall  abate  by  the  death 
of  a  party,  if  the  cause  of  action  survive  or  continue.  It  is 
clearly  to  be  inferred,  from  the  papers  used  on  this  motion, 
that  Bryan  MuUanphy  died  unmarried,  and  without  leaving 
issue,  as  already  observed;  and  if  so,  then  his  five  surviving 
sisters,  the  daughters  of  John  Mullanphy,  would  have  been  his 
heirs-at-law,  provided  he  left  no  valid  will.  This  clearly  ap- 
pears by  the  report  of  the  case  of  Boyce  v.  City  of  St.  Louis 
(29  Barb.  650). 

That  action  was  commenced  by  Octayia  Boyce,  a  sister  of 
Bryan  Mullanphy,  for  partition  of  the  lands  partitioned  and 
set  off  to  him  in  the  Chancery  suit,  and  of  which  he  died  seized, 
leaving  him  surviving  his  five  sisters,  of  whom  the  Plaintiff 
was  one.  The  parties  to  that  action,  other  than  the  city  of 
St.  Louis,  were  the  four  surviving  sisters  of  the  said  Bryan 
Mullanphy,  deceased,  and  their  husbands,  and  the  surviving 
children  of  a  deceased  sister  of  said  Bryan  Mullanphy.  The 
city  of  St.  Louis  was  made  a  party  Defendant,  as  claiming  one 
equal  undivided  third  part  of  the  real  property  sought  to  be 
partitioned,  under  the  said  alleged  last  will  and  testament  of 
the  said  Bryan  Mullanphy.  The  city  of  St.  Louis  in  her  ans- 
wer set  up  such  last  will  and  testament,  and  a  devise  and  be- 
quest to  it  of  one-third  part  of  the  testator's  property,  real  and 
personal.     The  substance  of  this  will  has  already  been  stated. 

The  Supreme  Court  held  the  will  to  be  void  upon  two 
grounds : 

1.  That  a  foreign  corporation,  not  authorized  by  its  charter 
to  take  and  hold  real  estate,  cannot  take,  by  devise,  land  lying 
within  this  State. 

2.  That  the  city  of  St.  Louis  had  not  capacity  to  take  real 
estate  for  the  charitable  purpose  and  intent  specified  in  this 
will. 

It  might  also  have  been  added  that  the  devise  was  void  as 
being  in  contravention  of  the  provisions  of  the  Revised  Stat- 
utes, which  had  abolished  all  cases  and  trusts  in  real  estate 
within  this  State,  except  as  authorized  and  modified  thereby 
:;i  Rev.  Stat.  727,  §  45).     The  trust  created  by  this  will  is 
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not  one  of  those  authorized  by  these  statutes,  and  it  is  now 
the  settled  law  of  this  State  that  charitable  uses  and  trusts  are 
not  excepted  from  the  operations  of  the  provisions  of  this  sec- 
tion (Ayres  v.  The  Methodist  Episcopal  Church,  3  Sand.  351 ; 
Yates  V.  Yates,  9  Barb.  324;  Beekman  v.  The  People,  27  id. 
272  to  279;  McCaughal  v.  Ryan,  27  id.  376;  Beekman  v.  Bon- 
sor,  23  N.  Y.  298;  Downing  v.  Marshall,  id.  366;  Same  v. 
Same,  23  How.  Pr.  Rep.  4;  Levy  v.  Levy,  33  N.  Y.  97;  Bascom 
V.  Albertson,  34  N.  Y.  584). We  must  therefore  hold  that  Bryan 
Mullanphy  died  intestate  as  to  his  real  estate  situated  within 
the  State  of  New  York,  and  consequently  upon  his  death  the 
Chancery  suit  did  not  abate,  as  all  his  interest  in  the  subject- 
matter  of  the  litigation  therein  went  to  and  became  vested  in 
his  five  sisters,  then  parties  to  that  suit.  The  cause  of  action, 
therefore,  survived  and  continued  in  the  other  parties  to  that 
action. 

It  is  also  very  apparent,  if  this  adjudication  made  in  the 
Chancery  suit  was  not  interposed,  from  the  facts  appearing  in 
these  motion  papers,  that  the  alleged  will  of  John  Mullanphy 
could  never  be  established  in  this  State  as  a  lost  or  destroyed 
will  (Harris  v.  Harris,  36  Barb.  88,  95 ;  Schultz  v.  Schultz,  35 
N.  Y.  653). 

It  is  unnecessary  to  proceed  with  the  discussion  of  the  ques- 
tion whether,  if  the  said  alleged  will  of  John  Mullanphy  were 
proved  and  established  as  his  last  will  and  testament,  the  said 
will  contains  a  valid  disposition  of  his  real  estate  within  this 
State,  or  is  wholly  void.  As  already  observed,  this  question 
has,  in  effect,  been  decided  in  the  Chancery  suit,  when  all 
proper  parties  were  before  the  Court ;  and  it  would  be  as  un- 
seemly as  it  would  be  unjust  to  them,  in  their  absence,  and 
without  a  hearing  on  their  part,  to  open  that  discussion  and 
proceed  again  to  adjudicate  that  question.  It  must  be  regarded 
now  as  finally  and  conclusively  settled,  that  Mrs.  Clemens  and 
her  husband  took  their  one-seventh  part  of  said  estate  free  and 
discharged  of  all  trusts  assumed  to  be  created  by  said  will,  and 
free  and  clear  of  all  claim  or  interest  therein  of  any  of  the 
other  heirs,  devises,  or  legatees  of  the  said  John  Mullanphy. 
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There  is  no  allegation  that  the  proceedings  in  the  present 
action,  for  the  partition  and  sale  of  the  said  real  estate  of  Mrs. 
Qemens,  have  not,  in  all  respects,  been  regular,  nor  that  all 
proper  persons  have  not  been  made  parties  thereto. 

We  are  of  the  opinion  that  the  Appellant  acquired  a  good 
title  to  the  nine  lots  of  land  purchased  by  him  at  the  sale,  pur- 
suant to  the  judgment  in  the  last-mentioned  action;  and  the 
order  of  the  Supreme. Court,  compelling  him  to  complete  his 
purchase,  should  be  affirmed,  with  $10  costs. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 

EUGENE  S.  BALLIN  and  Others,  Executors,  &c.,  Ap- 
pellants, V,  CHARLOTTE  B.  DILLAYE,  Impleaded, 
&c..  Respondents. 

Married  Women — Separate  Estate — Liability— -Deficiency  on  Foreclosure — 
Contracts— Statutes  of  184S  and  1849. 

The  effect  of  the  Married  Women's  Acts  of  1848  and  184$  is  not  to  re 
move  the  general  disability  of  married  women  to  bind  themselves  by  their 
contracts,  but  to  enable  ^em  to  hold  to  their  separate  use,  and  to  convey 
and  devise  their  real  and  personal  estate  as  if  unmarried,  substantially  in 
the  manner  and  to  the  extent  previously  authorized  by  the  rules  of  equity. 

The  principle  is,  that  under  such  acts  the  married  women  may  charge 
her  separate  estate  for  any  debt  she  may  contract  on  the  credit  of,  or  for 
the  benefit  of  her  separate  estate. 

Consent  as  to  trial  of  issues — Amendment  of  pleadings,  82 
App,  Div.  101  (81  N.  Y.  Supp.  591). 

Married  women — Separate  estate — Liability,  40  N,  Y, 
593;  42  N.  Y.  633;  51  N.  Y.  24;  58  N.  Y.  82;  75  N,  Y.  110; 
76  N.  Y.  269;  2T.&C.  351,  3  T.  &  C.  6&3  (I  Hun,  129)  ;  8 
Hun,  82;  11  Hun,  54;  15  Hun,  6;  53  Barb.  617;  54  Barb.  551 ; 
60  Barb.  463 ;  35  How.  Pr.  280 ;  38  How.  Pr.  490 ;  5 1  How.  Pr. 
315;  2  Abb.  N.  C.  78;  5  Abb.  N.  C.  236;  7  Abb.  N.  C.  304;  4 
Abb.  N.  S.  374;  8  Abb.  N.  5".  44;  9  Abb.  N.  5".  176;  33  Super. 
Ct.  501 ;  34  Super.  Ct.  504;  44  Super.  Ct.  103 ;  1  Sweeny,  684; 
SZ?a/3^,  29,  211. 
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Parker,  J. — ^The  action  in  this  case  was  brought  to  fore- 
close a  mortgage  executed  by  the  Defendant,  then  and  now  a 
married  woman,  and  her  husband.  By  stipulation  of  the 
parties  judgment  of  foreclosure  and  sale  was  entered,  leaving 
the  question  of  the  liability  of  the  Defendant  upon  her  bond 
for  the  deficiency,  if  any  there  should  be,  to  be  determined 
after  it  was  ascertained  that  such  deficiency  existed,  and  the 
amount  of  it. 

A  sale  of  the  mortgaged  premises  was  had,  and  a  deficiency 
reported  of  $6,643.73,  and  interest  from  February  2,  1864. 

The  Defendant  acquired  her  title  to  the  premises  by  pur- 
chase upon  a  previous  mortgage-sale  in  favor  of  the  Mer- 
chants' Bank,  on  the  14th  day  of  November,  1860.  At  the 
time  of  such  sale  the  Plaintiffs  held  a  mortgage,  junior  to  the 
one  on  which  the  premises  were  sold,  upon  the  same  premises, 
for  about  $8,000 ;  and  on  that  day  the  parties  entered  into  the 
following  agreement,  viz. : 

"I,  Charlotte  B.  Dillaye,  by  and  with  the  assent  of  Stephen 
D.  Dillaye,  my  husband,  testified  to  by  his  writing  herein,  do 
agree  with  E.  S.  Ballih  and  others,  executors  of  Martin  Cone, 
as  follows: 

"1.     I  recognize  the  bond  and  mortgage  held  by  them  as 

"2.  I  agree  to  pay  or  secure  the  same. 

"3.  As  the  executors  would  bid  on  the  property  to  the  ex- 
tent of  said  mortgage,  and  it  is  my  wish  they  should  not  do  so, 
I  agree  to  secure  said  mortgage  by  a  new  mortgage,  to  be 
executed  and  delivered  simultaneously  with  the  filing  of  the 
affidavits  of  sale  under  the  mortgages  held  by  the  Merchants' 
Bank  of  Syracuse. 

"There  are  certain  thirty-two  lots  not  to  be  embraced  in 
the  new  mortgage.  The  property  is  the  Rust  farm,  and  is 
described  in  the  mortgage  to  the  executors.  The  property  is 
mortgaged  also  to  the  further  amount  of  some  $7,000,  ad- 
vanced this  day  by  the  executors  to  extricate  the  title  from 
embarrassment." 

In  pursuance  of  this  agreement  the  bond  and  mortgage  in 
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question  in  this  action  were,  on  the  14th  of  November,  1860, 
executed  by  the  Defendant  and  her  husband. 

After  the  report  of  sale  in  this  action,  showing  the  de- 
ficiency, the  question  of  the  liability  of  Mrs.  Dillaye  for  the 
deficiency  came  up  for  trial  at  Special  Term,  upon  which  trial 
the  Plaintiffs  put  in  evidence  the  judgment-roll  in  foreclosure ; 
also  the  said  agreement,  the  bond  accompanying  the  mortgage 
foreclosed,  the  report  of  the  sale  and  deficiency,  and  the  pro- 
ceedings in  foreclosure  of  the  Merchants'  Bank  mortgages, 
and  offered  to  prove  that  the  Defendant,  Charlotte  B.  Dillaye, 
at  the  time  of  giving  said  bond  and  mortgage,  was  possessed 
of  a  separate  estate  from  her  husband  of  $10,000;  to  which 
the  counsel  for  said  Defendant  objected,  and  the  Court  sus- 
tained the  objection;  to  which  ruling  and  decision  the  Plain- 
tiffs' counsel  excepted. 

The  Plaintiffs  then  offered  to  show  that  Mrs.  Dillaye  sold 
several  lots,  which  she  purchased  under  the  Merchants'  Bank 
foreclosure,  and  which  she  had  previously  contracted  away  to 
other  parties,  the  same  being  left  out  of  the  mortgage  in  ques- 
tion, imder  the  stipulation.  To  this  the  Defendant's  counsel 
objected.  The  objection  was  sustained,  and  the  Plaintiffs' 
counsel  excepted. 

The  Court  found  and  decided  as  follows : 

"This  action  coming  on  for  trial  upon  the  question  reserved 
as  to  the  personal  liability  of  the  above-named  Charlotte  B. 
Dillaye  to  pay  the  deficiency  after  the  sale  of  the  mortgaged 
premises;  and  after  hearing  the  proofs  and  allegations  of  the 
respective  parties,  and  after  hearing  counsel,  I  have  come  to 
the  conclusion  that  no  judgment  can  legally  be  entered  up 
against  her  for  such  deficiency.  This  conclusion  is  based  upon 
the  stipulation  of  the  parties,  and  the  judgment-roll  in  fore- 
closure, as  to  the  facts.  As  a  matter  of  law  I  hold  that  a 
married  woman  is  not  personally  bound  by  her  agreement  to 
pay  the  purchase-price  of  real  estate  which  she  purchases  for 
her  separate  property,  although  she  has  a  separate  estate." 

Upon  this  decision  judgment  was  entered  for  the  Defen- 
dant, which,  upon  appeal  to  the  General  Term,  was  affirmed. 
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and  from  the  judgment  of  affirmance  the  Plaintiffs  appeal  to 
this  Court. 

Although  the  terms  of  the  conclusion  of  law  stated  by  the 
Court  seem  to  look  only  to  the  personal  liability  of  the  Defen- 
dant, and  not  to  that  of  her  separate  estate,  they  must  be  con- 
sidered as  excluding  her  estate  from  the  liability  also ;  for  the 
case  calls  for  a  decision  of  that  question,  and  that  was  re- 
garded as  the  question  by  the  General  Term.  Besides,  if  the 
case  shows  her  estate  liable,  the  decision,  in  either  view,  is 
equally  erroneous.  The  acts  of  1848  and  1849,  for  the  more 
effectual  protection  of  the  property  of  married  women,  did  not 
remove  the  general  disability  of  married  women  to  bind  them- 
selves by  their  contracts;  but  the  power  conferred  by  those 
statutes  to  hold  to  their  separate  use,  and  to  convey  and  devise, 
all  their  real  and  personal  estate,  as  if  unmarried  carried  with  it 
the  power  to  charge  such  estate  substantially  in  the  man- 
ner and  to  the  extent  previously  authorized  by  the  rules  of 
equity  in  respect  to  separate  estates  (Yale  v.  Dederer,  18  N. 
Y.  R.  265 ;  S.  C.  22  N.  Y.  R.  450). 

The  rule,  as  recognized  and  established  by  the  Courts  of 
Equity  in  this  State,  is  stated  by  the  Chancellor,  in  Gardiner 
V.  Gardiner  (7  Paige,  112),  as  follows:  "The  wife  may  have 
a  separate  estate  of  her  own,  which  estate  is  chargeable  in 
equity  for  any  debt  she  may  contract  on  the  credit  of,  or  for 
the  use  of  such  estate/'  Again,  in  the  North  American  Coal 
Company  v,  Dyett  (7  Paige,  9),  the  same  learned  Chancellor 
says :  "The  feme  covert  is,  as  to  her  separate  estate,  considered 
as  a  feme  sole,  and  may  in  person,  or  by  her  legally  authorized 
agent,  bind  such  separate  estate  with  the  payment  of  debts 
contracted  for  the  benefit  of  that  estate,  or  for  her  own  benefit 
upon  its  credit."  In  Curtis  v,  Engel  (2  Sandf.  Ch.  R.  287), 
the  complainants  filed  their  bill  as  creditors  of  Mrs.  Engel,  the 
Defendant,  to  charge  the  indebtedness  upon  her  separate  es- 
tate. The  learned  Assistant  Vice-Chancellor  Sandford  said: 
"In  order  to  maintain  their  suit  they  must  show  that  the  debt 
was  contracted  either  for  the  benefit  of  her  separate  estate,  or 
for  her  own  benefit,  upon  the  credit  of  the  separate  estate. 
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Whatever  may  have  been  the  expressions  of  Judges  on  the 
subject,  this  is  the  utmost  extent  to  which  the  doctrine  has 
been  carried  by  the  decisions  in  this  State." 

This  rule  is  fully  recognized  and  asserted  in  Yale  v,  Dederer 
(supra),  and  in  White  v,  McNett  (33  N.  Y.  R.  371). 

That  the  Defendant,  in  the  case  at  bar,  had  a  separate  estate, 
we  may  assume,  although  not  in  terms  found  by  the  Court,  both 
because  the  stipulation  and  judgment-roll  referred  to  in  the 
Judge's  decision  show  it,  and  because  of  the  exclusion  of  the 
Plaintiffs'  distinct  offer  to  prove  it. 

Whether  the  obligation  which  the  Defendant  took  upon  her- 
self, when  she  executed  the  bond  and  mortgage  to  the  Rain- 
tiffs'  was,  in  view  of  the  undisputed  facts  of  the  case,  for  the 
benefit  of  her  separate  estate,  in  such  sense  as  to  make  such  es- 
tate liable,  depends  upon  a  legal  construction,  and  is  therefore 
open  for  consideration  in  our  review  of  the  case. 

That  the  arrangement  between  these  parties,  by  which  the 
Defendant  was,  by  the  aid  of  the  Plaintiffs'  enabled  to  pur- 
chase the  mortgaged  premises,  with  the  additional  thirty-two 
lots,  was  a  transaction  with  refenence  to  her  separate  estate,  is 
but  a  self-evident  proposition,  for  the  premises  so  purchased 
were  either  the  whole  or  part  and  parcel  of  her  separate  estate. 
The  bond  and  mortgage  in  question  were  given  as  a  part  of 
that  transaction,  to  enable  her  to' acquire  that  separate  estate; 
and  with  refenence  to  that  property,  at  least,  it  is  impossible  to 
deny  that  the  obligation  was  entered  into  by  her  for  the  benefit 
of  such  separate  estate. 

The  estate  thus  obtained  was  not  the  mortgaged  premises 
exclusively,  but  thirty-two  lots  in  addition,  and  these,  or  their 
proceeds,  are  in  themselves  a  separate  estate,  benefited  by  the 
undertaking  of  the  Defendant  to  pay  the  money  secured  by  the 
bond.  I  do  not  understand  how  it  can  be  said  that  a  debt  con- 
tracted upon  the  purchase  of  property  which  the  purchaser 
takes  into  possession  and  enjoys  is  not  a  debt  contracted  for 
the  benefit  of  the  purchaser's  estate  (3  Allen,  541 ;  6  id.  300;  7 
id.  504;  8  id.  387). 
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In  White  v.  McNett  (supra),  where  the  action  was  against 
a  married  woman,  with  her  husband,  upon  a  guaranty  exe- 
cuted by  her  and  her  husband,  contained  in  the  transfer  of  a 
mortgage  belonging  to  her,  that  such  mortgage  was  collect- 
able, it  was  assumed  that,  if  she  had  received  the  proceeds  of 
the  sale,  she  would  have  been  liable. 

Moreover,  in  this  case  $7,000  of  the  money  secured  by  the 
bond  and  mortgage  was  advanced  by  the  Plaintiffs  to  extri- 
cate the  title  "of  the  property  purchased  by  her  from  embar- 
rassment." It  can  scarcely  be  denied  that  this  money  went  to 
benefit  her  estate,  and  the  debt  contracted  by  her  for  it  was  for 
the  benefit  of  her  separate  estate. 

I  have  no  doubt,  therefore,  that  in  the  case  at  bar  the  obliga- 
tion which  the  Defendant  took  upon  herself,  by  the  execution 
of  the  bond,  was  for  the  benefit  of  her  separate  estate,  which  is 
therefore  chargeable  in  equity  with  the  payment  of  the  defic- 
iency in  question.  In  such  case  the  liability  attaches,  not  as  a 
specific  lien  on  any  particular  portion  of  her  estate,  but  upon 
the  whole  of  it. 

Her  separate  estate,  as  a  whole,  becomes  liable  for  any  in- 
debtedness contracted  by  her  for  its  benefit  to  any  extent,  as  it 
was  held  in  North  American  Coal  Company  v.  Dyett  (supra, 
and  20  Wend.  570),  where  the  indebtedness  arose  for  coal 
furnished  to  a  factory  held  in  trust  for  Mrs.  Dyett,  that  the 
rents  and  profits  of  a  house  in  New  York,  a  portion  of  her 
trust  estate,  were  held  liable  to  be  reached  for  the  indebtedness. 

(See  also  3  Allen,  541 ;  6  id.  300;  7  id.  504;  8  id.  387.) 

The  Defendant's  counsel  insists,  however,  that  the  fact  that 
she  had  a  separate  estate  cannot  be  considered,  because  not  set 
up  in  the  complaint,  and  the  Court  was  and  is  bound  to  con- 
sider the  case  upon  the  issue  found  by  the  pleadings ;  and  for 
the  reason  that  the  stipulation  by  which  the  Plaintiffs  were 
allowed  to  take  judgment  for  foreclosure  and  sale,  reserving 
the  question  of  Defendant's  liability  for  the  deficiency,  requires 
such  restriction.  The  language  of  the  stipulation,  so  far  as 
this  question  is  concerned,  after  stating  that  this  Defendant 
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has  appeared  and  answered,  "claiming  by  her  answer  that  b> 
reason  of  her  coverture  she  is  not  legally  liable  for  any  defic- 
iency in  the  sale,"  and  after  allowing  the  Plaintiffs  to  enter  a 
decree  for  the  sale  of  the  premises,  and  to  take  such  steps  as 
may  be  necessary  to  enforce  said  claim  according  to  law,  pro- 
ceeds as  follows :  "And  that  in  case  any  deficiency  arise  upon 
the  sale,  under  the  decree  of  sale  to  be  entered  in  such  case,  no 
judgment  shall  be  entered  against  said  Charlotte  B.  Dillaye, 
until  such  time  as  the  legal  question  whether  she  is  liable  to  a 
judgment  against  her  for  such  deficiency  shall  be  tried  and 
decided,  on.  the  issue  so  raised  by  her  answer  as  aforesaid,  by 
this  Court." 

I  do  not  think  this  stipulation,  by  any  fair  construction  of  it, 
confines  the  Court  to  any  narrower  rule  or  mode  of  trial  than 
if  the  same  question  had  been  tried  in  its  natural  order,  without 
any  stipulation.  The  whole  scope  of  the  stipulation  is  to  allow 
the  foreclosure  and  sale,  to  which  there  was  no  defence,  to 
take  place,  so  that  the  fact  whether  any  deficiency  would  occur 
might  be  learned  before  entering  upon  a  trial  which  might,  or 
might  not,  as  that  fact  should  turn  out,  be  entirely  nugatory. 

The  language,  "shall  be  tried  and  decided  on  the  issue  so 
raised  by  her  answer  as  aforesaid,"  is  but  the  pointing  out  of 
the  portion  of  the  case  which  is  reserved  for  trial  in  the  Court 
that  it  shall  become  pertinent  to  try  it  in.  Such  is  the  natural 
and  obvious  construction  of  the  language  used,  and  no  refer- 
ence arises  that  the  trial  of  that  issue  is  not  to  be  conducted 
precisely  as  if  the  trial  were  had  before  the  decree  of  fore- 
closure and  sale.  Not  withstanding  the  stipulation,  it  was 
competent  to  the  Court,  upon  the  trial,  to  allow  an  amendment 
of  the  pleadings,  and,  inasmuch  as  the  fact  that  Defendant  had 
a  separate  estate  was  relevant  and  material,  and  the  Plaintiffs 
made  no  objection  on  the  ground  that  it  was  not  set  up  in  the 
complaint,  the  Defendant  must  now  meet  the  case  as  if  that 
fact  were  proved. 

The  same  is  true  in  regard  to  the  fact  offered  to  be  proved, 
that  the  thirty-two  lots  were  left  out  of  the  mortgage. 
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It  is  proper,  therefore,  to  consider  the  case  upon  the  assump- 
tion that  the  Defendant  had  a  separate  estate.  Being  of  the 
opinion,  for  the  reasons  above  stated,  that  such  estate  is  liable 
for  the  deficiency  in  question,  I  think  the  judgment  appealed 
from  is  erroneous  and  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  suit. 

All  reverse,  except  Davies,  Ch.J. 

Reversed. 

JOEL  TIFFANY, 

State  Reporter. 


THE  PEOPLE  V.  BARRIE. 

Plank-roads — Turnpikes — Powers  of  Inspectors, 

Mr.  Cranbur  for  Appellant. 
Mr.  Hitchings  for  Respondent. 

Grover,  J.  (dissenting). — The  Judge  upon  trial  held,  as 
matter  of  law,  that  the  Defendant  was  authorized  to  act  as 
inspector  of  plank-roads  in  the  county  of  Kings,  and,  upon 
that  ground,  directed  a  verdict  for  the  Defendant,  to  which 
ruling  the  counsel  for  the  People  excepted.  The  only  question 
presented  to  this  Court  is,  whether  such  ruling  was  correct. 
The  inquiry  as  to  what  authority  the  Defendant  claimed  to  act 
under  is  wholly  immaterial  here. 

It  was  proved,  on  the  part  of  the  People,  that  Philip  Hamil- 
ton and  two  others,  not  including  the  Defendant,  were  duly 
appointed  inspectors  of  plank-roads  by  the  Board  of  Super- 
visors of  Kings  County  on  the  16th  of  December,  1850,  and 
that  they  took  the  requisite  oath,  as  such,  within  the  time  re- 
quired by  law.  It  was  further  proved  that  the  Defendant  and 
two  others  were  duly  appointed  by  said  board  inspectors  of 
turnpikes  for  said  county,  April  3,  1863,  and  that  the  Defend- 
ant duly  qualified  as  such. 

The  road  in  question  was  constructed  and  operated  by  a 
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company  incorporated  pursuant  to  chap.  210  of  the  laws  of 
New  York  (vol.  iii.,  page  549,  Edm.  ed.).  Section  33  of  the 
act  provides  that  in  counties  in  which  there  shall  be  any  plank 
or  turnpike  roads  constructed  by  virtue  of  the  act,  there  shall 
be  appointed,  by  the  Board  of  Supervisors,  three  inspectors  of 
such  roads.  Section  34  prescribes  the  powers  of  such  inspec- 
tors, which  relate  exclusively  to  determining  when  parts  of, 
or  the  entire  road,  is  completed  according  to  the  act,  but  con- 
fers no  power  in  relation  to  the  condition  of  the  road  after 
such  completion. 

Section  47  makes  applicable  to  the  companies  organized 
under  the  act  various  sections  of  the  Revised  Statutes,  among 
which  are  sections  40,  41  of  such  statutes,  and  applies  the  same 
to  all  inspectors  and  officers  named  therein,  so  far  as  the  same 
can  be  so  applied.  Section  41  of  the  Revised  Statutes,  so 
applied,  provides  for  making  complaint  to  inspectors  that  the 
road  is  out  of  repair,  and  for  the  action  to  be  taken  thereon  by 
the  inspector,  which  may  result  in  ordering  the  opening  of  the 
toll-gates  upon  the  road.  In  1847  the  legislature  passed  an 
act,  chap.  45  (3d  Edmonds,  566),  providing  for  the  appoint- 
ment in  each  county  in  which  there  was  a  turnpike  road,  whose 
act  of  incorporation  contained  no  provision  to  protect  the  pub- 
lic against  taking  toll  when  the  road  was  out  of  order,  of 
not  less  than  three,  nor  more  than  five  inspectors  of  such 
roads.  Section  10  of  chap.  250  (page  374)  of  the  laws  of 
1849,  provides  that  when  complaint  shall  be  made  to  any 
inspectors  of  any  plank  road  or  turnpike,  the  fees  of  such  in- 
spector shall  be  paid  to  him  by  the  complainant.  It  is  insisted  by 
the  counsel  for  the  Defendant  that  turnpike  roads  include  all 
roads  upon  which  gates  are  authorized  to  be  erected,  at  which 
toll  is  taken,  irrespective  of  the  material  used  in  their  construc- 
tion. The  language  as  defined  by  lexicographers  will  justify 
such  construction,  but  as  so  defined  it  may  be  construed  to  in- 
clude such  roads  only  as  are  commonly  called  turnpikes.  The 
legislature  manifestly  used  it  in  the  latter  sense.  This  appears 
from  various  sections  of  the  act,  particularly  section  10.    Sec- 
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tion  33  of  the  act,  we  have  seen,  conferred  no  power  upon  the 
inspectors  provided  by  the  act  to  cause  the  gates  to  be  opened  or 
removed,  upon  the  ground  that  the  road  was  out  of  order. 

But  I  think  sections  40,  41  of  the  Revised  Statutes,  made 
applicable  to  the  company  and  officers  by  section  47,  did  confer 
such  power  upon  those  officers,  and  not  upon  the  inspectors  of 
turnpikes.  Such  is  the  import  of  the  language  used.  It  con- 
fers the  powers  specified,  in  the  sections  applied,  upon  the  offi- 
cers created  by  the  act,  and  not  upon  other  officers. 

It  follows  that  two  classes  of  inspectors,  in  counties  requir- 
ing the  same,  are  to  be  appointed — one  inspectors  of  turnpikes, 
and  the  other  inspectors  of  plank-roads — and  that  the  latter 
only  can  act  as  such  upon  plank-roads.  The  Defendant  hav- 
ing been  appointed  inspector  of  turnpikes  only,  was  not  author- 
ized to  act  upon  the  road  in  question. 

Some  evidence  was  given  tending  to  show  that  the  road  in 
question  had  ceased  to  be  a  plank-road,  that  its  surface — and 
no  portion  thereof — ^was  at  the  time  covered  with  plank,  but 
that  the  road-bed  was  constructed  of  other  materials.  Section 
2,  chap.  87  of  laws  of  1854  (3  Edm.  Stat,  at  L.  582),  provides 
that  any  plank-road  or  turnpike  company  within  this  State, 
which  shall  once  have  laid  their  road  with  plank,  may  there- 
after relay  the  same,  or  any  part  thereof,  with  broken  stone^ 
gravel,  &c.,  and  shall  be  entitled  to  collect  the  same  tolls  as 
under  the  laws  of  1853.  This  provision  authorizes  plank-road 
companies  to  change  their  roads  from  planks  to  turnpikes,  in 
the  sense  in  which  the  legislature  have  used  the  term  turnpike 
roads.  When  this  change  is  effected,  the  road  becomes  a  turn- 
pike road  to  all  intents  and  purposes,  the  same  as  if  originally 
constructed  as  such,  and  consequently  becomes  subject  to  the 
official  action  of  inspectors  of  turnpikes. 

As  above  remarked,  evidence  was  given  tending  to  show 
that  the  road  in  question  had  thus  been  changed. 

Had  this  been  indisputably  established,  the  direction  of  the 
Judge  to  the  jury,  to  find  a  verdict  for  the  Defendant,  would 
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have  been  correct ;  but  this  question  was  treated  by  the  learned 
Judge  as  immaterial.  The  evidence  of  the  Plaintiff  upon  this 
point  may  not  have  been  given.  The  learned  Judge  held  that 
the  Defendant  was  authorized  to  inspect  plank-roads,  by  virtue 
of  his  office  of  inspector  of  turnpikes.  This  was  error,  but  my 
brethren  are  of  opinion  that  this  error  did  not  prejudice  the 
Plaintiff,  for  the  reason  that  in  their  opinion  there  was  not 
sufficient  evidence  tending  to  show  that  the  Defendant  acted 
or  claimed  to  act  as  inspector  of  plank-roads,  to  render  it 
proper  to  submit  this  question  to  the  jury,  and  that  the  Defend- 
ant was  upon  this  ground  entitled  to  a  verdict,  and  upon  this 
ground  the  judgment  is  affirmed. 

The  judgment  was  affirmed  by  all  the  Judges,  except 
Grover, 

The  majority  of  the  Court  are  of  the  opinion  that  Judge 
Grover  is  right  in  his  statement  of  the  law,  but  that  he  mis- 
takes the  facts  of  the  case. 

No  other  opinion  in  the  case. 

JOEL  TIFFANY, 

State  Reporter. 
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ALEXANDER  SPAULDING,  Respondent,  v.  PETER  O. 
STRANG  AND  GABRIEL  FURMAN,  Jr.,  Appellants. 

General  Assignment-Conditional  preferences — Composition   deedr-Coer- 

cion — Fraud. 

A  general  assignment  of  property  in  trust  for  the  benefit  of  creditors— 
to  pay,  Urst,  confidential  and  accommodation  creditors;  secondly,  those 
creditors  who  had  executed  the  conditional  release,  fifty  per  cent  on  their 
claims;  and  thirdly,  the  residue  of  the  creditors— is  not  fraudulent  and 
void  as  to  any  class  of  creditors. 

Such  a  trust,  in  no  sense,  operates  to  hinder  or  delay  creditors  in  prose- 
cuting their  legal  remedies  against  their  debtors. 

This  action  was  commenced  in  the  fall  or  winter  of  1856,  to 
set  aside  certain  assignments  for  the  benefit  of  creditors  made 
by  the  firm  of  Bradner  &  Furman  to  the  Defendant  Strang, 
together  with  an  agreement  between  said  firm  and  certain  of 
their  creditors,  on  the  ground  that  such  assignments  and  agree- 
ment were  fraudulent  and  void  as  against  the  creditors  of  said 
firm,  and  specifically  as  against  the  Plaintiff,  one  of  such  cred- 
itors; and  also  for  an  accounting  from  the  assignee,  and  for 
other  relief. 

The  complaint  alleges  that  in  March,  1855,  the  Plaintiff 
recovered  a  judgment  against  the  assignors  for  nearly  $3,000, 
and  that  in  the  ordinary  way  he  had  exhausted  his  legal  reme- 
dies to  realize  the  amount  of  his  judgment,  but  without  suc- 
cess ;  thus  puting  himself  properly  in  a  condition  to  apply  for 
equitable  relief. 

About  November  16,  1854,  the  firm  offered  to  their  cred- 
itors a  proposition — in  substance  that  they  should,  on  or  before 
December  1,  1854,  accept  fifty  per  cent,  of  their  respective 
claims  in  full  satisfaction  thereof,  and  that  those  thus  accept- 
ing should,  in  case  the  firm  should  be  unable  to  comply  with 

Assignment  for  creditors — Preferences,  53  N.  Y.  74;  104 
N.  Y.  304  (5 .9^.  Rep.  716)  ;  (25  Week.  Dig.  422)  ;  42  Hun,  42 
(5  St.  Rep.  185 ;  25  Week.  Dig.  255)  ;  1  App.  Div.  81  (72  St. 
Rep.  2\7\  37  N.  Y.  Supp.  64). 
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the  terms  of  the  proposition,  and  an  assignment  should  become 
necessary,  be  placed  in  the  second  class  of  preferred  creditors 
in  such  assignment  for  fifty  per  cent,  of  their  respective  claims. 

Upon  the  basis  of  this  propositicm  a  release  substantially  in 
accordance  with  the  proposition  was  prepared  and  presented  to 
the  creditors,  and  was  executed,  under  seal,  by  more  than  fifty 
of  said  creditors,  representing  an  aggregate  indebtedness  of 
about  $90,000. 

This  release  bears  date  November  16,  1854. 

The  firm  failed  to  comply  with  the  proposition  and  terms  of 
release,  and  on  the  1st  day  of  December,  1854,  the  said  firm,  as 
such,  and  the  individual  members  thereof,  as  to  their  individual 
property,  made  general  assignments  to  the  Defendant  Strang, 
in  trust,  to  pay,  -first,  their  confidential  and  accommodation 
creditors ;  secondly,  the  creditors  who  had  executed  the  condi- 
tional release,  fifty  per  cent,  on  their  claims;  and  thirdly,  the 
residue  of  the  creditors. 

The  action  was  tried  at  Special  Term  in  the  City  of  New 
York,  by  Sutherland,  J.,  who  found  that  the  assignments  and 
agreement  were  fraudulent  and  void  as  against  the  Raintiff 
and  his  judgment,  and  judgment  was  accordingly,  on  the 
31st  of  July,  1860,  entered  in  favor  of  the  Plaintiff,  directing 
the  payment,  by  the  assignee,  of  the  Plaintiff's  claim  and  costs 
of  the  action,  out  of  the  trust  funds  in  his  hands. 

Bradner,  one  of  the  firm,  had  in  the  progress  of  the  action 
died,  and  the  suit  was  continued. 

In  January,  1861,  the  Defendants  appealed  from  the  judg- 
ment of  the  Special  to  the  General  Term,  and  in  April,  1862, 
the  judgment  was  affirmed,  with  costs. 

In  May,  1862,  the  Defendants  a^^aled  to  this  Court. 

John  S.  Jenness  for  Appellant. 

A,  Spaulding,  in  person,  for  Respondent. 

FuLLERTON,  /. — It  was  found  as  a  fact  by  the  learned 
Judge  who  tried  this  action  at  Special  Term,  that  the  agree- 
ment between  Bradner  &  Furman  and  a  part  of  their  cred- 
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itors,  dated  the  16th  of  November,  1854,  and  their  several 
assignment  for  the  benefit  of  creditors  on  the  1st  of  December 
following,  constitute  parts  of  one  and  the  same  transaction, 
and  for  that  reason,  as  matter  of  law,  "that  said  instruments 
were  fraudulent  and  void  as  to  the  Plaintiff  and  his  judgment." 

Whether  this  legal  conclusion  can  be  sustained,  presents 
the  only  question  to  be  examined  on  this  appeal. 

It  is  not  pretended  that  the  assignors  did  not  devote  the 
whole  of  their  property,  both  partnership  and  individual,  to 
the  payment  of  their  just  debts;  but  it  is  claimed  that  the 
manner  in  which  it  was  done,  through  the  agreement  of  the 
16th  of  November,  taken  in  connection  with  the  assignments, 
renders  the  whole  transaction  fraudulent  and  void. 

When  this  agreement  was  made  the  firm  were  evidently 
insolvent,  and  its  terms  show  that  they  were  desirous  of 
avoiding  a  general  assignment,  by  effecting  a  compromise 
with  their  creditors;  and  it  was  only  in  the  alternative  that 
they  should  fail  in  complying  with  the  terms  of  the  com- 
promise, that  an  assignment  was  to  be  made. 

Undoubtedly  one  of  the  inducements  to  the  creditors, 
whether  it  originated  with  them  or  the  debtors  themselves, 
to  consent  to  the  proposed  compromise,  was  that  part  of  the 
agreement  which  provided  for  their  preference  in  the  second 
class  of  creditors  for  one-half  of  the  respective  claims  of  those 
who  signed  it,  in  the  event  that  the  compromise  should  not  be 
consummated.  But  how  does  such  an  agreement,  by  whom- 
soever proposed,  vitiate  the  assignment  which  followed,  re- 
garding them  even  as  one  instrument? 

It  is  quite  true  that  the  creditors  to  whom  the  agreement 
was  presented,  but  who  did  not  sign  it,  might  well  have  sup- 
posed that  they  would  not  be  preferred  in  the  asignment  there- 
in provided  for;  but  the  agreement  itself  contains  no  threat 
to  that  effect,  nor  does  it  appear  that  any  such  was  made  orally. 

On  the  other  hand,  it  cannot  be  doubted  that  the  creditors 
who  signed  the  agreement,  did  so  to  increase  their  prospects 
of  realizing  one-half  of  their  respective  claims,  by  being  pre- 
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ferred  for  that  amount  in  the  second  class  of  creditors,  should 
an  assignment  become  necessary.  But  the  creditors  who  were 
requested  to  become  parties  to  this  agreement,  and  did  not, 
were  left  entirely  free  to  elect  whether  they  would  comply  or 
refuse.  Still  it  was  argued  that,  in  presenting  the  agreement 
to  their  creditors,  Bradner  and  Furman  in  effect  said  to  them : 
"Sign  this,  and  you  will  get  half  your  debt;  but  refuse,  and 
you  will  fall  into  the  third  class  and  get  nothing."  And  it 
was  claimed  that  this  was  an  attempted  coercion  which  the 
law  will  condemn. 

I  cannot  so  cannot  construe  the  action  of  the  assignors. 
What  the  exact  condition  of  this  firm  was  when  the  agreement 
was  made,  is  not  among  the  facts  found,  nor  does  it  appear 
in  the  case.  For  aught  that  appears,  the  condition  of  the  firm 
at  that  time,  although  insolvent,  may  have  been  such  that  a 
position  in  the  second  class  of  creditors,  with  a  promise  of 
fifty  per  cent,  of  the  demand,  might  not  have  been  as  desirable 
as  one  among  the  unpreferred  creditors  with  a  prospect  of 
getting  a  whole.  Besides,  the  prospect  of  the  unpreferred 
creditors  realizing  their  claims  might  possibly  be  materially 
increased  in  proportion  to  the  number  of  those  who  signed 
the  agreement;  because,  by  signing  it,  they  reduced  the  amount 
to  be  paid  to  them  out  of  the  assigned  property,  respectively, 
one-half. 

And  although  the  assignors  were  deriving  an  advantage 
from  this  mode  of  compromise,  yet  it  must  be  remembered 
that,  whatever  that  advantage  was,  it  could  not  be  realized  by 
them  at  the  expense  of  the  unpreferred  creditors ;  for  the  sur- 
plus of  the  estate,  after  satisfying  the  demands  of  the  second 
class  of  creditors,  is,  by  the  terms  of  the  assignment,  devoted 
to  the  payment  of  all  other  claims  against  the  assignors. 

It  does  not  follow,  therefore,  that,  if  any  fraud  were  prac- 
tised by  this  agreement,  it  was  so  practised  upon  those  who 
did,  rather  than  upon  who  did  fiot  sign  it. 

They  who  became  parties  to  it  do  not  complain.  They  were 
willing  to  except  fifty  per  cent,  of  their  demands,  and  release 


84  SPAULDING  v.  STRANG.  [Sept., 

Opinion  by  Fullekton»  J. 

the  debtors,  irrespective  of  any  beneiSt  which  the  assignment 
secures  to  them,  and  they  now  ask  that  its  provisions  shall 
be  enforced. 

To  the  position  that  the  agfreement  which  the  creditors  were 
requested  to  sign  contained  an  implied  threat  that,  if  they  did 
not  execute  it,  they  would  be  put  in  the  third  class  and  get 
nothing,  it  is  a  sufficient  answer  to  say  that  it  proposes  nothing 
in  terms,  nor  is  there  anything  implied  in  it  which  the  debtors 
had  not  a  right  to  do,  if  they  chose.  They  were  quite  at 
liberty  to  make  the  preference  they  did. 

If,  in  selecting  the  objects  of  their  preferences,  the  assignors 
were  guided  by  mere  caprice,  or  favoratism,  rather  than  by 
the  superior  claims  of  some  of  their  creditors  over  others,  it 
is  not  a  subject  of  legal  complaint 

How. then  does  a  thing  become  unlawful  because  done  in 
pursuance  of  a  threat,  which  would  be  lawful  if  done  without 
a  threat?  The  interest  is  the  same,  whether  expressed  or  con- 
cealed. An  unlawful  coercion  of  a  creditor  cannot  be  pred- 
icated upon  the  declaration  of  an  inteneion  by  a  debtor  to  do 
what  the  law  sanctions  as  right  and  proper.  In  no  sense  can 
it  be  said  that  an  agreement  by  a  debtor  with  a  creditor  to 
prefer  him  for  one-half  his  demand  in  an  assignment,  on  con- 
dition or  in  consideration  that  he  should  be  released  from  the 
balance,  is  a  fraud  upon  those  who  refuse  to  become  parties 
to  such  a  contract.  The  parties  treat  upon  equal  terms.  The 
property  is  open  to  the  legal  pursuit  of  creditors,  and  their 
ordinary  legal  remedies  have  not  in  any  degree  been  obstruc- 
ted. That  being  so,  and  with  the  property  still  in  the  hands 
of  the  debtor,  there  is  no  legal  objection  to  any  contract  of 
compromises  between  the  two  (Wakeman  v.  Grover,  1 1  Wend, 
p.  201,  opinion  of  Sutherland,  J.)  even  though  the  considera- 
tion for  such  compromise  moving  to  the  creditor,  is  the  advan- 
tage of  a  preference  over  other  creditors  in  a  contemplated 
assignment;  because  the  motive  which  prompts  the  preference, 
provided  it  secures  an  honest  debt,  is  not  the  subject  of  legal 
complaint  or  inquiry. 
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It  is  not  claimed  that  an  assignment  could  provide  for  a  part 
of  the  demand  of  a  creditor  on  condition  that  he  should  release 
the  balance  of  it,  for  that  would  be  clearly  void  within  numer- 
ous decisions  of  our  Courts. 

But  in  such  cases  it  would  be  void  only  because  such  condi- 
tion would  hinder  and  delay  creditors. 

That  was  the  case  in  Grover  v.  Wakeman  (11  Wend.  187), 
and  in  Hyslop  i/.  Clarke  (14  John.  458),  which  were  relied 
upon  in  the  Court  below,  in  declaring  the  assignment  in  this 
case  void. 

But  in  those  cases  the  delay  which  the  conditions  of  the 
assignments  caused  the  creditors  in  the  collection  of  their 
demands,  was  the  obnoxious  feature  which  subjected  them  to 
condemnation. 

In  Hyslop  v.  Clarke,  the  trust  created  was  to  pay  certain 
creditors  a  part  of  their  respective  claims,  on  condition  that 
they  should  discharge  the  whole  of  such  debts ;  and  in  case  of 
a  refusal,  then  that  part  of  the  trust  should  cease,  and  the  pro- 
ceeds of  the  assigned  property  were  to  be  paid  to  such  persons 
as  should  thereafter  be  designated  by  certain  other  creditors 
named. 

In  Grover  v.  Wakeman  there  was  a  similar  provision. 

There  a  class  of  creditors  was  preferred  who  should, 
within  three  months  after  being  required  in  writing  by  the 
trustees,  agree  in  writing,  under  seal,  to  receive  from  the 
trustees  such  proportions  of  their  debts,  respectively  as  could 
be  paid,  in  full  discharge  of  their  demands. 

In  speaking  of  Hyslop  v  Clarke,  in  the  case  of  Grover  v. 
Wakeman,  Senator  Tracy,  at  page  224,  says:  "The  objection 
to  the  assignment  was  that  it  did  not  actually  give  a  preference^ 
but  was  in  effect  an  attempt  on  the  part  of  the  debtors  to  place 
their  property  out  of  the  reach  of  their  creditors,  and  to  retain 
the  power  to  give  such  preference  at  some  future  time" 

In  his  opinion,  in  the  last-named  case,  the  same  leai:ned 
Senator  says :  "In  both  cases  the  debtors  seek  to  continue  their 
control  over  the  property  after  it  is  assigned,  for  the  .purpose 
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of  SO  wielding  it  as  to  coerce  their  creditors,  or  some  of  them, 
to  pay  a  consideration  for  that  which  in  justice  and  good 
conscience  already  belongs  to  them"  (p.  224). 

This  control  thus  reserved  to  the  assignors,  and  the  conse- 
quent delay  of  the  creditors,  was  the  only  vice  of  these  assign- 
ments. 

The  cases  just  considered,  therefore,  are  in  all  their  essential 
features  dissimilar  to  this.  There  the  assignment  contained 
conditions  to  be  fulfilled,  in  regard  to  which  the  creditors  were 
never  consulted,  to  which  they  never  agreed,  andwhich  they  at 
once  repudiated,  and  filed  bills  to  have  declared  void,  because 
they  delayed  creditors.  On  the  contrary,  in  this  case  the  part 
of  the  assignment  which  secured  the  payment  of  a  sum  less 
than  the  whole  debt  to  the  creditors,  was  agreed  to  in  writing 
by  such  creditors  as  were  affected  by  it,  and  they  still  claim  the 
benefit  of  it. 

Neither  was  there  any  feature  of  it  which  could  delay 
creditors, 

The  whole  of  the  property  became  at  once  the  subject  of  the 
trust. 

There  were  no  terms  to  be  agreed  to,  and  no  conditions  to 
be  fulfiled.  They  were  not  to  be  paid  if  they  would  consent 
to  the  compromise,  but  because  they  had  agreed  to  it. 

Surely  the  Plaintiff  was  not  hindered  or  delayed  in  prose- 
cuting his  legal  remedies  because  he  was  requested,  but 
refused,  to  become  a  party  to  the  compromise  agreement,  and 
thereby  lost  its  advantages,  nor  yet  because  the  others  assented 
and  derived  a  benefit  from  it.  Nor  was  he  thus  delayed,  even 
if,  as  was  held  by  the  learned  Judge  at  Special  Term,  "the 
whole  proceeding,  viewed  as  one  transaction,  was  an  attempt 
to  coerce  the  creditors  to  enter  into  the  compromise,"  so  long 
as  that  attempt  did  not,  in  a  legal  sense,  obstruct  the  Plaintiff 
in  the  collection  of  his  demand. 

Whatever  objectionable  features  there  may  have  been  in 
the  negotiations  which  led  to  this  agreement,  however  much 
the  fears    of  creditors  may  have  been  operated  on,  and  how- 
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ever  little  or  much  those  fears  may  have  tended  to  induce  them 
to  enter  into  the  contract,  they  are  not  to  be  considered  in 
this  case. 

The  question  here  is  not  whether  the  execution  of  the 
instrument  was  obtained  by  fraud,  duress,  or  undue  influence, 
but  whether  its  legal  effect,  supposing  it  to  have  been  properly 
executed,  is  to  hinder,  delay,  or  defraud  creditors. 

If  there  were  an  attempt  at  coercion,  the  assignment  is  not 
made  the  instrument  to  consummate  it,  as  was  the  case  in 
Hyslop  V.  Clarke,  and  Grover  v.  Wakeman,  and  therefore  is 
not  affected  with  that  fault. 

The  objection,  thereof,  is  really  not  to  the  instrument  itself, 
but  to  the  influences  which  procured  its  execution. 

And  so  far  as  they  are  concerned  who  did  execute  it,  they 
consented  to  whatever  of  sacrifice  or  loss  the  terms  of  that 
agreement  might  possibly  involve,  and  are  content;  and  as  to 
those  who  did  not  sign  it,  the  attempt  at  coercion  was  unsuc- 
cessful, and  they  have  nothing  to  complain  of.  I  am  clearly 
of  opinion  that  the  judgments  of  the  General  and  Special 
Terms  should  be  reversed,  and  with  costs. 

Parker,  /. — This  action  was  by  the  Plaintiff,  as  a  judg- 
ment-creditor o  fthe  former  firm  of  Bradner  &  Furman, 
against  Gabriel  Furman,  surviving  partner  of  said  firm,  and 
Peter  O.  Strang,  assignee,  to  set  aside  for  the  Plaintiff's 
benefit  a  general  assignment  made  by  said  firm  to  the  Defend- 
ant Strang  for  the  benefit  of  their  creditors. 

Upon  the  trial,  at  Special  Term,  the  assignment  was  held 
fraudulent  and  void  as  against  the  Plaintiff,  and  judgment 
was  rendered  accordingly.  The  General  Term  affirmed  the 
judgment  and  the  Defendants  have  appealed  to  this  Court. 

It  does  not  appear  from  the  findings  of  the  Court  at  Special 
Term  that  there  was  any  fraud  in  fact,  unless  it  is  shown 
upon  the  face  of  the  assignment,  and  the  agreement  in  pursu- 
ance of  which  it  was  executed. 

It  is  found  by  the  Court  at  Special  Term  that,  in  August, 
1854,  the  firm  of  Bradner  &  Furman  failed  in  business  and 


88  SPAULDING  v.  STRANG.  [Sept., 

Opinion  by  Parker,  J. 

were  unable  to  pay  their  debts,  and  that  on  the  16th  of  Novem- 
ber of  that  year  they  entered  into  a  written  agreement  with 
such  of  their  creditors  as  were  willing  to  enter  into  the  same, 
whereby  the  creditors  who  signed  the  agreement  convenanted 
that  they  would  accept  and  receive  from  the  firm,  on  or  before 
the  1st  day  of  December,  1854,  in  full  satisfaction  of  the 
indebtedness  of  the  firm  to  them,  the  paper  of  the  firm  for  the 
amount  of  forty  cents  on  the  dollar,  payable  in  six  and  twelve 
months,  with  satisfactory  security,  and  for  ten  cents  on  the 
dollar,  payable  in  eighteen  months,  without  security;  or,  if 
the  firm  should  be  unable  to  do  that,  then  in  case  said  firm 
should,  on  or  before  the  1st  day  of  December,  1854,  make  an 
assignment  to  said  Strang  of  all  their  property^  preferring 
therein  as  first-class  creditors  an  amount  not  exceeding 
$60,000,  and  preferring  the  said  creditors  who  entered  into 
said  agreement  as  second-class  creditors  therein,  to  the  amount 
of  fifty  cents  on  the  dollar  on  their  several  claims,  that  they, 
the  said  creditors,  would  in  such  case,  on  the  execution  and 
delivery  of  such  assignment,  discharge  them,  the  said  Bradner 
&  Furman,  from  all  liability  for  the  balance  or  reminder  of 
their  claims  against  said  firm. 

It  was  further  found  that,  on  the  1st  day  of  December,  1854, 
the  said  firm  did  make  and  execute  to  said  Strang  and  assign- 
ment of  all  their  property,  in  trust,  to  pay  all  their  debts ;  that 
said  assignment  was  made  in  pursuance  of  said  agreement, 
containing  the  recital  that  the  said  firm  ''having  agreed  to 
assign  the  property  herein  referred  to  for  the  benefit  of  their 
creditors,  in  the  manner  hereinafter  mentioned,"  and  that  the 
same  conformed  to  the  agreement  in  preferring,  in  the  first 
class,  not  more  than  $60,000,  and  in  the  second  class  the 
creditors  who  had  signed  said  agreement,  and  them  alone,  to 
the  amount  of  fifty  per  cent,  of  their  respective  claims;  that 
the  Plaintiff,  not  having  signed  the  agreement,  was  not  pre- 
ferred in  either  the  first  or  second  class.  And  the  Court  also 
found  that  the  agreement  and  the  assignment  constituted 
parts  of  one  and  the  same  transaction. 
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Taking  the  agreement  and  the  assignment  as  one  transac- 
tion, so  far  as  it  is  possible  so  to  do,  it  is  shown  that  the  credit- 
ors who  signed  the  agreement  were  preferred  in  the  second 
class  in  consequence  of  their  having  agreed  to  release  fifty 
per  cent,  of  their  claims  against  the  assignors;  and  this  is  all 
that  is  shown  on  the  face  of  the  papers,  or  by  any  finding  in 
the  case,  tending  in  any  respect  to  invalidate  the  assignment. 
It  is  true  that  the  learned  Judge  before  whom  the  cause  was 
tried,  in  his  opinion  delivered  at  the  Special  Term,  states  one 
of  the  grounds  of  his  conclusion  that  the  assignment  is,  on 
its  face,  fraudulent  and  void  as  to  the  Plaintiff,  to  be  "that  the 
whole  proceeding,  viewed  as  one  transaction,  was  an  attempt 
to  coerce  the  creditors  to  enter  into  the  compromise."  There 
is  no  such  fact  in  the  findings,  and  no  such  inference  can  be 
legitimately  drawn  from  the  papers  themselves,  though  taken 
in  connection  of  the  fact,  which  is  found,  that  the  agreement 
was  offered  to  the  creditors  for  execution  by  Bradner  & 
Furman,  and  signed  by  the  creditors  whose  names  are  sub- 
scribed thereto,  at  their  instance  and  request.  Neither  is  there 
anything  in  the  evidence  tending  to  such  a  conclusion.  The 
bare  fact  that  the  assignors  presented  the  agreement  to  the 
creditors,  and  requested  them  to  sign  it,  and  that,  in  pursu- 
ance of  such  request,  they  did  sign  it,  surely  does  not  warrant 
the  conclusion  that  threats  or  other  means  of  coercion  were 
used,  or  any  "moral  duress"  to  procure  its  execution.  The 
case  must  rest  upon  the  fact  above  assented  to — ^that  the 
creditors  who  signed  the  agreement  were  preferred  in  conse- 
quence of  their  having  agreed  to  release  the  assignors  to  the 
amount  of  fifty  per  cent,  of  their  claims  against  them. 

Does  this  fact  render  the  assignment  fraudulent  and  void 
as  against  the  Haintiff  ? 

It  is  true,  that  by  the  arrangement,  a  benefit  to  the  assignors 
— ^the  release  from  a  portion  of  their  debts — is  provided  for. 
But  this,  unless  it  is  in  some  way  at  the  expense  or  to  the 
detriment  of  creditors,  does  not,  I  apprehend,  invalidate  the 
assignment.      Unless    an    assignment    devotes    the   property 
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assigned  to  illegal  uses  or  trusts,  or,  by  its  provisions,  operates 
to  hinder,  delay,  or  defraud  creditors,  no  ground  is  furnished 
by  the  assignment  itself,  upon  its  face,  for  setting  it  aside  as 
fraudulent  and  void  as  against  creditors. 

It  cannot  be  pretended  that  there  is  in  the  assignment  under 
consideration  any  unauthorized  use  or  trust  created.  The 
whole  property  is  placed  in  the' hands  of  the  trustee,  to  sell  and 
dispose  of,  and  apply  the  avails  to  the  payment,  in  a  specified 
order,  of  all  the  debts  of  the  assignors,  except  fifty  per  cent,  of 
the  debts  owing  to  a  certain  class  of  creditors,  who  consent 
to  release  the  assignee  from  the  pa3mient  thereof. 

This  release  does  not  operate  to  reserve  any  portion  of  the 
property  to  the  use  of  the  assignors;  but  whatever  is  thus 
saved  is  to  be  applied  to  the  benefit  of  the  rest  of  their  creditors. 

The  delay  and  hindrance  to  creditors,  incident  to  the  bare 
fact  of  an  assignment  to  trustees,  is  not  sufficient  to  invalidate 
the  assignment  (Nicholson  v.  Leavitt,  2  Seld.  516;  Townsend 
V.  Stearns,  32  N.  Y.  R.  213) ;  and  the  transaction  in  question 
produces  no  other  hindrance  or  delay. 

The  case  is  supposed  by  the  Respondent,  and  was  held  by 
the  Court  below,  to  be  within  that  class  of  authorities  which 
have  declared  fraudulent  and  void  assignments  in  which  certain 
creditors  were  preferred  on  condition  of  their  subsequently 
executing  release  of  their  respective  demands. 

The  law  is  undoubtedly  well  settled  that  such  assignments 
are  mala  fide  on  their  face,  and  void  as  against  creditors 
(Hyslop  V.  Clarke,  14  John.  458;  Grover  v.  Wakeman,  11 
Wend.  187). 

The  reason  is  obvious.  It  is  a  clear  attempt  by  the  debtor 
to  coerce  his  creditors  to  accede  to  his  terms,  and  a  withholding 
of  his  property  from  them,  to  a  greater  or  less  extent,  unless 
they  do  so  accede.  This  a  hindering  and  delaying  of  creditors 
which  the  statute  prohibits.  As  was  said  by  the  Court,  in 
Hyslop  V.  Clarke :  "It  does  not  actually  give  a  preference,  but 
is,  in  effect,  an  attempt  on  the  part  of  the  debtors  to  place 
their  property  out  of  the  reach  of  their  creditors,  and  to  retain 
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the  power  to  give  such  preference  at  some  future  period.  .  . 
If  they  can  keep  it  locked  up  in  this  way  in  the  hands  of 
trustees,  and  set  their  creditors  at  defiance  for  three  months, 
they  may  do  so  for  three  years,  or  for  any  indefinite  period." 

The  case  of  Grover  v,  Wakeman  is  a  leading  case  on  the 
subject.  In  that  case  there  was  a  provision  in  the  assignment 
for  a  preference  to  creditors  in  the  second  class  who  should, 
within  three  months  after  being  required  in  writing  by  the 
trustees  so  to  do,  agree  in  writing,  under  seal,  to  receive  from 
the  trustees  such  proportion  of  their  debts,  respectively,  as 
could  be  paid  by  the  avails  then  remaining  in  the  hands  of  the 
trustees,  in  full  discharge  of  their  respective  claims  and 
demands  against  the  assignors. 

The  Court  for  the  correction  of  Errors  held  that  such  pro- 
visions rendered  the  assignment  void.  The  grounds  of  that 
decision  appear  in  the  opinions  of  Judge  Sutherland  and  Mr. 
Senator  Tracy. 

Judge  Sutherland,  after  remarking  upon  the  right  of  an 
insolvent  debtor  to  give  preferences  in  his  assignment,  provid- 
ed he  devotes  all  his  property  to  the  payment  of  his  debts,  with- 
out any  reservation  or  stipulation  for  his  own  advantage,  says  : 
"But  where,  instead  of  directly  distributing  his  property 
among  his  creditors  as  far  as  it  will  go,  he  places  it  beyond  their 
reach  by  an  assignment,  not  merely  for  the  purpose  of  saving 
it  from  one  particular  creditor,  to  be  given  to  another,  or  to  be 
equally  divided  among  all,  but  for  the  purpose  of  enabling  him 
to  extort  from  some  or  all  of  them  an  absolute  discharge  of 
their  debts,  as  the  condition  of  receiving  a  partial  payment,  he 
perverts  the  power  to  a  purpose  which  it  was  never  intended  to 
cover,  and  which  the  principle  on  which  the  right  to  give  pref- 
erences is  founded  will  not  justify." 

The  objectionable  feature  of  the  assignment  in  that  case, 
and  the  distinction  between  it  and  the  case  at  bar,  will  appear 
more  clearly  by  referring  to  the  remarks  of  the  same  learned 
Judge  in  his  further  discussion  of  the  question.  "Parties,"  he 
says,  "'not  under  legal  disabilities,  may  make  such  contracts  as 
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they  please,  and  if  they  are  supported  by  a  consideration,  and 
there  is  no  fraud  in  the  case,  they  will  not  be  disturbed.  If  a 
debtor,  therefore,  with  his  property  in  his  awn  hands,  and  open 
to  the  legal  pursuit  of  his  creditors,  can  satisfy  them  that  it 
is  for  their  interest  or  the  interest  of  any  of  them  to  accept  2s. 
6d.  in  the  pound,  and  give  him  an  absolute  discharge,  there 
is  no  legal  objection  to  it;  they  treat  upon  equal  terms;  the 
ordinary  legal  remedies  of  the  creditor  are  not  obstructed. 
But  the  case  is  materially  changed  when  the  debtor  first  places 
his  property  beyond  the  reach  of  his  creditors,  and  then 
proposes  to  them  terms  of  accommodation.  He  obstructs 
their  legal  remedies,  hinders  and  delays  them  in  the  prosecu- 
tion of  their  suits,  by  putting  his  property  into  the  hands  of 
trustees,  with, the  view  of  getting  an  absolute  discharge  from 
his  debts,  and  exempting  his  future  acquistions  from  all 
liability." 

Mr.  Senator  Tracy  puts  forth  more  prominently  and  ex- 
clusively the  effect  of  the  provision  to  delay  and  hinder  credit- 
ors for  the  benefit  of  the  assignors,  as  the  ground  on  which  he 
would  declare  the  assignment*  fraudulent  and  void.  After 
adverting  to  the  provision  which  gives  a  conditional  prefer- 
ence to  certain  creditors,  he  says :  "This  appears  to  be  a  posi- 
tive delay  of  this  class  of  creditors,  by  placing  the  property 
out  of  the  reach  of  their  legal  pursuit,  and  in  a  condition  that 
it  could  not  be  distributed  within  any  certain  time,  nor  other- 
wise, except  at  the  discretion  of  the  trustees.  .  .  .  Here 
the  creditors  are  to  be  delayed  in  receiving  property  whick 
undeniably  belongs  to  them  the  minute  it  comes  to  the  hands 
of  the  trustees.  For  whose  benefit  is  this  delay?  Not  for 
creditors,  for  they  will  get  no  more  after  they  shall  assent^ 
or  refuse  to  assent  to  the  conditions  proposed,  than  they 
would  get  immediately,  if  there  had  been  no  such  condition. 
The  delay  is  manifestly  to  benefit  the  debtors,  in  order  that 
they  may  secure  from  it  an  advantage  to  which  they  have  no 
rightful  claim.  .  .  .  \  .  .  If  the  debtors  had  no  right 
to  lock  up  the  property  in  the  hands  of  their  assignees  until 
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the  creditors  would  execute  releases,  what  right  had  they  to 
lock  it  up  in  their  hands  until  the  assignees  should  choose  to 
ascertain  that  the  creditors  would  not  execute  releases?  The 
principle  of  the  4elay  is  the  same  in  one  case  as  the  other." 

In  the  case  at  bar,  neither  of  the  elements  of  fraud  for  which 
the  assignment  in  that  case  was  held  void,  appears.  There  is 
no  placing  of  the  property  of  the  debtors  in  the  hands  of  the 
assignee,  beyond  the  reach  of  their  creditors,  and  then  pro- 
posing terms  of  accommodation;  no  making  of  the  release  a 
condition  of  the  preference;  nor  does  the  provision  in  question 
impose  any  hindrance  or  delay  upon  the  creditors. 

Giving  the  Respondent  the  full  benefit  of  the  finding,  that 
the  agreement  and  assignment  are  but  parts  of  one  transaction, 
it  is  impossible  to  make  the  transaction,  like  that  in  Grover  v, 
Wakeman,  an  assignment  with  a  conditional  preference,  the 
imposing  of  which  condition,  of  itself,  necessarily  produces 
delay  in  the  distribution  of  the  avails  of  the  property  among 
the  creditors.  Here,  the  terms  on  which  creditors  would 
release  were  agreed  upon  while  the  property  was  in  the  hands 
of  the  debtors,  and  within  reach  of  the  creditors,  without  any 
coercion  or  duress;  and  the  assignment  was  in  pursuance  of 
such  agreement.  It  is,  in  respect  to  the  provisions  complained 
of  as  fraudulent,  in  effect  (if  any  effect  is  given  to  the  agree- 
ment) a  composition  deed,  binding  both  upon  the  assignee  and 
the  creditors  of  the  second  class.  There  can  be  no  allegation, 
surely,  that,  as  against  these  creditors,  the  provision  is  fraudu- 
lent 

It  is  what  they  have  consented  to  and  agreed  for  (Hone  v. 
Henriques,  13  Wend.  240;  Rapalee  v.  Stewart,  27  N.  Y.  R. 
310^.  And  I  am  quite  unable  to  see  how  it  is  fraudulent  as 
against  the  plaintiflf,  or  any  other  creditor  of  the  assignors. 

The  view  above  taken  is  supported  by  the  case  of  Hastings 
V.  Belknap  (IDenio,  190),  in  which  insolvent  debtors  having 
assigned  their  whole  property  to  trustees  for  the  pa3mient  of 
their  debts,  "in  consideration,"  as  stated  in  the  assignment, 
"of  the  full,  final  absolute  and  unconditional  discharge  and 
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release  of  the  undersigned,  by  each  and  every  one  of  the 
creditors,  of  and  from  all  manner  of  action  and  actions,"  &c. 
The  New  York  Common  Pleas,  upon  the  trial,  charged  the 
jury  that  the  assignment  was  upon  .  the  condition 
that  the  creditors  of  the  assignors  should  release  them, 
and  was  therefore  intended  to  coerce  the  creditors  and 
extort  from  them  a  release,  and  that  it  was  partial,  and  there- 
fore void.  Upon  error  to  the  Supreme  Court  this  was  held 
erroneous. 

The  Court  say :  "The  Court  below  charged  that  the  assign- 
ment was  fraudulent  and  void,  because  it  was  conditional,  to 
wit :  that  Jones  &  Marcy's  creditors  should  release ;  that  it  was 
coercive  on  the  creditors,  and  made  to  extort  a  release.  In 
terms  it  was  absolute,  and  not  conditional.  The  consideration 
of  the  assignment  was  a  release  already  given  or  executed, 
and  it  was  a  present  absolute  assignment  for  the  benefit  of  all 
their  creditors.  This  is  not  an  assignment  made  by  a  debtor 
for  the  benefit  of  his  creditors,  upon  condition  that  they,  in 
order  to  receive  the  benefit  of  it,  shall  discharge  him  from  their 
demands ;"  and  the  judgment  was  reversed.  See  also  Powers 
V.  Gray  don  (10  Bosw  630). 

The  Respondent  insists  that  the  Appellants  took  no  suffi- 
cient exception  to  the  conclusions  of  law  arrived  at  by  the 
Court,  to  entitle  them  to  question  their  correctness.  In  this 
the  Respondent  is  clearly  mistaken.  The  case  states  that  "on 
the  1st  day  of  August,  1860,  the  Court  rendered  its  decision 
in  writing,  as  will  fully  and  at  large  appear  in  the  copy  of  the 
same,  contained  in  the  judgment-roll  herein ;  and  the  Defend- 
ants' counsel  thereafter  duly  excepted  to  all  and  every  the  con- 
clusions of  law  in  said  decision  and  judgment  contained,  to 
wit:" — then  setting  forth  the  substance  of  each  conclusion 
of  law  stated  by  the  Court  in  the  decision. 

That  in  the  specifications  of  exceptions  the  more  full  and 
specific  language  of  the  judgment  is  adopted,  rather  than  that 
of  the  decision,  cannot  prejudice  the  exceptions,  since  they 
specify  and  point  out  each  conclusion  of  law,  though  not  in 
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the  precise  language  of  the  decision.  The  provision  of  the 
statute  under  which  the  exceptions  were  filed  is  as  follows: 
"For  the  purpose  of  an  appeal  either  party  may  except  to  a 
decision  on  a  matter  of  law  arising  upon  such  trial  within  ten 
days,"  &c.  (Code.  §  268).  The  ''matter  of  law''  is  sufficient- 
ly excepted  to  if  pointed  out  with  certainty  in  the  exception, 
though  in  language  different  from  that  in  which  it  is  stated 
by  the  Court  or  referee. 

I  think  the  judgment  of  the  Court  below  is  erroneous,  and 
that  it  should  be  reversed. 

All  concur,  except  Grover^  J. 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Reporter. 


PHILIP  PFEIFFER  and  SAMUEL  FRANKENHEIMER, 
Appell.\nts,  v.  BETTEY  ADLER,  Respondent. 

Parol  agreement — Consideration — Statute  of  frauds. 

A  verbal  promise  to  sell  goods  to  a  responsible  party,  upon  the  usual 
terms  and  for  full  value,  forms  no  consideration  for  an  independent 
engagement  to  pay  the  antecedent  debt  of  a  third  party. 

Appeal  from  the  Supreme  Court.  The  action  was  upon  a 
verbal  promise  by  the  Defendant  to  pay  a  debt  due  from  her 
deceased  husband  to  the  Plaintiffs. 

The  issue  was  referred  to  Judge  Peabody,  who  dismissed 
the  complaint. 

The  facts  were  these:  The  Plaintiffs  sold  goods  to  the 
Defendant's  husband,  in  the  years  1850  and  1851.  He  died  in 
December,  1854,  having  reduced  the  debt  by  payments,  from 

Statute  of  Frauds — Parol  agreement — Debt  of  third  person. 
42  N.  Y.  245  (8  Abb.  N.  S.  116) ;  75  N.  Y.  449;  6  T.  &  C. 
613;  4  Hun,  414;  38  Hun,  308;  49  Super.  Ct.  424;  1  City  Ct. 
411. 
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time  to  time,  amounting  in  the  aggregate  to  $600,  but  a  balance 
was  still  due  to  the  Plaintiffs.  After  his  death  she  promised, 
verbally,  to  pay  them  this  balance;  and  they  at  the  same  time 
promised  to  sell  goods  on  credit  to  her  to  enable  her  to  carry 
on  business,  and  to  assist  her  in  settling  with  other  creditors 
of  her  husband,  and  these  promises  they  fulfilled.  There  was 
no  written  engagement  between  the  parties,  and  she  paid  only 
about  $50  on  account  of  her  husband's  debt. 

The  judgment  dismissing  the  complaint  was  afHrmed  on 
appeal  to  the  General  Term  in  the  First  District. 

C  A.  Runcle  for  Appellants. 
John  H.  Reynolds  for  Respondent. 

Porter,  J. — It  does  not  appear  that  the  husband  left  any 
property,  or  that  the  widow  had  any  interest  to  subserve  by 
assuming  the  payment  of  his  debts.  She  was  under  no  obliga- 
tion to  the  Plaintiffs,  unless  one  was  created  by  her  unwritten 
promise  to  pay  what  she  did  not  owe.  The  original  demand 
was  not  extinguished  by  the  arrangement,  and  there  was  no 
such  new  consideration  as  would  suffice  to  take  the  case  out 
of  the  Statute  of  Frauds.  The  settlement  which  the  Plaintiffs 
were  to  aid  her  in  negotiating  was  of  the  debts  of  another, 
for  which  she  was  not  liable,  and  in  which  she  had  no  personal 
concern.  She  was  evidently  in  good  credit ;  for  the  Appellants 
were  willing  to  trust  her  for  the  amount  of  her  husband's  debt, 
and  for  all  she  was  willing  to  purchase.  A  verbal  promise  to 
sell  goods  to  a  responsible  party,  for  full  value  and  on  usual 
terms,  formed  no  consideration  for  an  independent  engagement 
to  pay  the  antecedent  debt  of  a  third  person.  There  is  nothing 
in  the  facts  found  by  the  referee  to  withdraw  the  agreement 
from  the  operation  of  the  Statute  of  Frauds  (Mallory  v. 
Gillett,,  21  New  York,  412). 

The  judgment  should  be  affirmed. 

All  the  Judges  concurred,  except  Bockes  and  Grover,  JJ., 
who  were  for  reversal. 
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Grover^  J.  (dissenting). — The  only  question  in  this  case  is, 
whether  the  promise  made  by  the  Defendant  to  pay  the  Plain- 
tiffs a  debt  due  them  from  the  deceased  husband  of  the  Defend- 
ant, was  within  the  Statute  of  Frauds.  If  it  was,  the  judg- 
ment of  the  Supreme  Court  holding  it  void  was  correct,  and 
should  be  affirmed.  From  the  facts  found  by  the  referee,  it 
appears  that  the  promise  was  verbal  and  made  in  consideration 
of  a  sale  of  goods  upon  credit  by  the  Plaintiffs  to  the  Defend- 
ant, and  of  assistance  to  be  rendered  by  the  former  to  the  latter, 
in  settling  the  affairs  of  the  husband;  that  the  Plaintiffs  per- 
formed the  contract  on  their  part;  that  the  Defendant  paid  a 
small  portion  of  the  debt,  and  refused  to  pay  the  residue.  This 
contract  is  not  within  the  statute,  although  one  of  its  subjects 
was  a  pre-existing  debt  due  from  Defendant's  deceased 
husband. 

Her  contract  to  pay  it  was  founded  wholly  upon  a  considera- 
tion received  by  her,  and  was  in  no  sense  collateral  to  the  debt 
against  the  husband.  She  became  the  only  debtor  upon  that 
contract,  and  in  no  sense  surety  for  the  estate  of  her  husband 
for  its  payment. 

Such  cases  are  not  within  the  statute  (Leonard  v.  Vreden- 
burgh,  8th  Johns.  29;  Mallory  v.  Gillett,  24th  N.  Y.  412). 

There  must  be  a  consideration,  but  the  promise  need  not  be 
in  writing. 

The  consideration  in  the  present  case  was  sufficient. 

The  judgment  appealed  from  should  be  reversed. 

Judgment  affirmed. 

JOEL  TIFFANY, 
7  State  Reporter. 
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JOHN  RADWAY  and  Others,   Appellants,   v.   JERE- 
MIAH BRIGGS  AND  NATHANIEL  BRIGGS,  Responi>- 

ENTS. 

Lessees  of  Wharf—Possession — Damage — Negligence. 

In  order  to  maintain  an  action  against  a  lessee  of  a  public  wharf  in  the 
city  of  New  York,  for  damage  sustained  by  the  Plaintiff  by  reason  of  the 
lessee's  neglect  to  keep  such  wharf  in  good  repair  and  safe  for  public  use, 
it  is  not  necessary  to  show  the  Defendant  in  exclusive  possession  of  such 
wharf.  It  is  sufficient  to  show  that  Defendant  accepted  the  lease  and 
exercised  rights  under  it. 

Appeal  from  the  Common  Pleas  in  the  city  of  New  York. 

The  Plaintiffs  brought  their  action  to  recover  the  value  of  a 
horse  and  cart,  and  a  load  of  merchandise.  On  the  trial  they 
proved  that  in  March,  1858,  their  carman  drove  upon  one  of 
the  public  piers  in  the  city  of  New  York,  with  a  load  of  mer- 
chandise, to  deliver  it  on  board  of  a  steamer  lying  there;  that 
whilst  there  the  horse  became  unmanageable,  backed  into  the 
river,  and  was  drowned.  They  also  proved  that  the  string- 
piece  on  the  westerly  side  of  the  pier  (the  side  on  which  the 
horse  backed  off)  was  in  an  unsafe  condition,  being  not  more 
than  two  inches  above  the  surface  of  the  pier. 

They  further  proved  a  lease  from  the  corporation  of  the 
city  of  New  York  to  the  Defendants,  bearing  date  March  4th, 
1855,  which  first  recited  that  the  corporation  was  the  owner 
of  several  wharves,  slips,  piers,  or  bulkheads  in  said  city,  and 
entitled  to  collect  and  receive  the  wharfage  and  slippage  there- 
of, and  had  agreed  to  sell  and  assign  their  right  to  the  collec- 
tion of  wharfage  at  some  of  them  to  the  Defendants,  for  the 

Wharves^New  York  City — As  highways.  77  N.  Y,  257; 
134  N.  Y.  465  (47  5"^  Rep.  472 ;  29  Abb.  N.  C.  238)  ;6T.& 
C.  137  (4  Hun,  27)  ;  78  Hun,  395  (60  5-/.  Rep.  786;  29  N.  Y. 
Supp.  277)  ;  55  How.  Pr.  155. 

Wharves— Repair— Negligence.     59  N.  Y.  37;  73  N.  Y. 
268]  65  Barb.  346. 
term  of  five  years  from  the  1st  day  of  May  then  ensuing.     This 
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instrument  then  proceeded  to  convey  to  the  Defendants,  "their 
heirs  and  assigns,  all  and  singular  the  wharfage  which  shall  or 
may  arise,  accrue,  or  become  due,  between  May  1st,  1855,  and 
May  1st,  1860,  for  the  use  or  occupation,  by  vessels  of  more 
than  five  tons  burden,  of  any  of  the  wharves,  slips,  piers,  or 
bulkheads  belonging  to  said  parties  of  the  first  part  in  the 
East  River,  or  of,  in,  or  to  which  they  are  entitled  to  receive 
and  collect  the  wharfage  and  slippage  thereof,  at  the  west  side 
of  Pier  No.  12,  and  the  bulkhead  adjoining  the  foot  of  Old 
Slip,  excepting  all  such  docks,  wharves,  piers,  and  slips  as  are 
otherwise  leased  by  said  parties  of  the  first  part,  or  used  for 
ferry  purposes."  The  Defendants  covenanted  "during  the 
continuance  of  said  lease,  to  keep  the  said  wharves,  piers,  or 
bulkheads  in  good  repair,  at  their  own  proper  cost  and  charge, 
and  surrender  the  same  at  the  expiration  of  said  term,  in  as 
good  condition  as  they  are  at  the  time  they  take  possession 
thereof,  the  natural  wear  and  decay  excepted." 

They  also  covenanted  that,  during  the  same  period,  they 
would  "keep  the  wharves  in  good  condition  and  safe  and  prop- 
er repair,  including  especially  the  string-pieces,  and  other  su- 
perficial portions  thereof,  for  safe  usage/'  &c.,  &c. 

They  also  covenanted  that  they  would,  "on  the  last  day  of 
the  term  demised,  or  other  sooner  determination  thereof,  sur- 
render and  yield  up  the  said  rights  and  privileges  hereby  de- 
mised, with  all  and  singular  the  rights,  members,  privileges, 
and  appurtenances  thereto  belonging,  into  the  hands  and  pos- 
session of  the  parties  of  the  first  part,  without  fraud  or  delay." 
The  Defendants  agreed  further,  on  their  part,  that  no  demand 
should  be  made,  nor  any  compensation  received,  for  the  occu- 
pation of  the  top  or  surface  of  any  of  the  public  wharves  or 
piers,  for  any  purpose  whatever. 

At  the  close  of  the  Plaintiffs'  evidence,  the  Defendants' 
counsel  moved  to  dismiss  the  complaint,  on  the  ground  that  the 
Plaintiffs  had  not  shown  that  the  Defendants  were  in  posses- 
sion of  the  premises  in  question  at  the  time  of  the  occurrence, 
and  the  Court  granted  the  motion. 


100  RADWAY  V.  BRIGGS.  [Sept., 

Opinion  by  Fullekton,  J. 

The  General  Term  affirmed  the  judgment,  and  the  Plain- 
tiffs appealed  to  this  G^urt. 

Charles  N.  Black  for  Appellants. 

Benedict,  Burr  &  Benedict  for  Respondents. 

FuLLERTON,  J. — It  was  not  necessary  for  the  Plaintiffs  to 
prove  that  the  Defendants  were  in  the' actual  possession  of  the 
pier,  to  enable  them  to  recover  in  this  case. 

They  were  not  entitled  to  the  exclusive  possession,  by  the 
terms  oi  their  lease ;  neither  was  it  in  the  power  of  the  cor- 
poration to  grant  it  to  them. 

A  public  pier  is  a  part  of  the  public  highway,  and  must  be 
devoted  to  the  public  use.  The  exclusive  use  of  a  public  pier 
may  be  granted  by  the  Common  Council  of  the  city  of  New 
York  to  vessels  engaged  in  commerce,  or  for  commercial  pur- 
poses {Davies'  Laws,  70S),  but  not  to  individuals  for  private 
purposes,  to  the  exclusion  of  the  public.  It  has  been  suggested, 
too,  that  this  must  be  done  by  the  city  in  its  legislative  capacity, 
and  not  by  mere  contract  through  its  officers  (The  Mayor  v. 
Rice,  4  E.  D.  Smith,  609).  By  various  statutes  of  this  State, 
authority  is  given  to  the  owners  of  private  wharves 
or  piers,  and  to  the  corporation  as  to  public  piers,  to  collect 
wharfage  and  slippage  from  vessels  that  occupy  them — ^the 
rates  being  fixed  by  law. 

The  accident  in  this  case  occurred  on  one  of  the  public  piers 
of  the  city  of  New  York,  for  the  use  of  which  the  city  had  the 
right  to  collect  wharfage,  being  charged,  of  course,  with  the 
correlative  duty  of  keeping  it  in  repair.  The  legal  effect  of  the 
instrument  given  in  evidence  on  the  trial  was  to  subrogate  the 
Defendants  to  the  place  of  the  corporation,  investing  them 
with  all  the  rights  and  subjecting  them  to  all  the  duties  of  that 
body,  as  the  owner  of  a  public  pier. 

This  will  appear  plain  when  reference  is  made  to  the  terms 
of  the  instrument.  It  sells  and  assigns  the  wharfage,  which 
shall  or  may  arise,  or  accrue,  during  the  time  covered  by  the 
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lease,  the  lessees  agreeing  to  keep  the  premises  in  repair. 

But  it  does  not  purport  to  give  possession  of  the  property; 
on  the  contrary,  the  lessees  were  required  to  covenant  that 
"no  demand  should  be  made,  nor  any  compensation  received, 
for  the  occupation  of  the  top  or  surface  of  such  wharves  or 
piers,  for  any  purpose  whatever." 

The  Defendants  in  this  case,  therefore,  had  no  other  right 
in  or  to  the  use  or  possession  of  the  property  not  enjoyed  by 
every  other  citizen  in  common  with  them,  except  the  right  to 
collect  the  wharfage  to  which  their  agreement  entitled  them, 
and  the  right  to  enter  for  the  purpose  of  making  repairs,  in 
compliance  with  their  covenant. 

I  have  not  overlooked  the  fact  that  the  lessees  covenanted 
"to  surrender  the  piers  at  the  expiration  of  the  time,  in  as 
good  condition  as  they  were  at  the  time  they  took  possession 
thereof." 

But  these  were  not  apt  terms  to  express  the  real  meaning 
of  the  parties.  This  language  was  used  in  connection  with, 
and  is  a  part  of,  the  covenant  to  keep  in  repair,  and  was 
designed  to  express,  the  condition  which  the  property  should 
be  in  at  the  expiration  of  the  term,  rather  than  to  define  the 
tenure  by  which  the  Defendants  held  it. 

This  is  rendered  the  more  apparent  when  we  refer  to  another 
clause,  at  the  close  of  the  instrument,  where  the  lessees  cove- 
nant to  "surrender  and  yield  up  the  rights  and  privileges  de- 
mised." 

The  naked  right  to  collect  wharfage  (which  was  all  that  the 
Defendants  possessed)  is  incorporated  in  its  nature,  and  is 
incapable  of  any  other  or  different  possession  than  grows  out 
of  the  right  itself,  and  is  incidental  thereto,  and  which  attached, 
by  force  of  the  agreement  which  originated  it,  immediately  on 
its  execution  and  delivery  (East-Haven  v.  Hemingway,  7 
Conn.  186,  203). 

When,  therefore,  the  Plaintiflfs  were  nonsuited  on  the 
ground  that  they  had  not  shown  that  the  Defendants  were  in 
possession  of  the  premises  under  their  lease,  the  Court  over- 
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looked  the  distinction  between  the  bare  right  to  collect  whar- 
fage and  the  actual  physical  possession  of  the  premises  in  con- 
nection with  which  the  right  was  exercised. 

If  a  turnpike  company  should  sell  and  assign  the  tolls  which 
it  had  a  right  to  receive,  the  assignee  agreeing  to  keep  the  road- 
bed in  repair,  in  an  action  against  such  assignee  for  damages 
growing  out  of  his  neglect  to  perform  his  duty,  it  would  not 
be  pretended  that  it  would  be  necessary  to  prove  that  he  had 
entered  into  possession  of  the  highway. 

It  was  necessary,  however,  to  prove  that  the  Defendants 
accepted  the  grant,  in  order  to  make  them  liable  for  the  Plain- 
tiffs* loss ;  this  being  quite  a  different  thing  from  the  question 
of  the  possession  of  the  premises.  But  that  acceptance  was 
proved  by  the  introduction  of  the  lease,  for  it  was  signed  by 
the  Defendants  themselves. 

Even  if  that  had  not  been  the  case,  the  acceptance  would 
have  been  presumed,  upon  the  principle  that  a  man  is  pre- 
sumed to  accept  that  which  is  a  benefit  (Camp  v.  Camp,  5 
Conn.  291 ;  Doe  v,  Marston,  3  Wend.  149;  Bailey  v.  Culver- 
well,  8  Bar.  &  Crfcs.  448;  Townson  v.  Tickell,  3  Bar.  &  Aid. 
31). 

Having  accepted  the  grant,  the  Defendants  were  bound  to 
keep  the  premises  in  repair.  The  damage  which  the  Plaintiffs 
sustained  was  caused  by  their  neglect,  and  they  are  liable  for 
it.  The  city  exercised  due  care  on  its  part,  when  it  required 
the  Defendants  to  keep  the  premises  "in  good  condition,  and 
safe  and  proper  repair,  including  especially  the  string-pieces." 

And  this  the  Defendants  failed  to  do. 

It  was  the  want  of  a  safe  and  proper  string-piece  that  caused 
the  accident,  and  the  Defendants  are  clearly  liable  (Burton  v. 
Barclay,  5  M.  &  Payne,  785 ;  Mayor  of  Albany  v,  Cunliff,  2 
Com.  165;  Henley  v.  The  Mayor  of  Lyme,  3  B.  &  A.  77; 
Brett  V.  Cumberland,  Cro.  Jac.  399,  521 ;  4  Cush.  277). 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur,  except  Hunt  and  Bockes,  JJ.,  not  voting. 

Reversed!  JOEL  TIFFANY, 

State  Reporter. 
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FRANKLIN  \V.  HUNT,  Respondent,  v.  THE  MICHI- 
GAN SOUTI^ERN  AND  NORTHERN  INDIANA 
RAILROAD  COMPANY,  Appellants. 

Common    Carrier— Presumptive   negligence — Shipping   Receipt — Evidence, 

Procuring  a  third  party,  without  examination  of  the  goods,  to  sign  a 
receipt  declaring  the  packages  to  be  in  good  order,  furnishes  no  evidence  of 
the  condition  of  the  goods  at  the  time  of  signing  such  receipt. 

Appeal  from  the  New  York  Common  Pleas. 

The  action  was  for  injury  by  the  negligence  of  the  Defen- 
dants to  the  medical  library  of  the  Plaintiff,  which  was  de- 
livered to  them  as  carriers  for  transportation. 

The  books  were  received  by  the  Defendants,  properly  boxed 
in  perfect  order,  at  Rolling  Prairie,  Indiana,  on  the  5th  of 
April,  1854.  In  their  receipt  of  that  date  they  stated  that 
they  were  to  forward  them  to  the  Plaintiff  at  Bergen,  New 
Jersey,  without  further  liability  after  railroad  or  lake  shipment, 
or  loss  by  fire. 

The  Plaintiff,  who  is  a  physician  residing  in  New  York, 
after  his  return  went  to  Bergen,  from  time  to  time,  for  the 
property  but  could  get  no  account  of  it.  At  length,  some  three 
weeks  after  the  delivery  to  the  defendants,  he  found  the  boxes 
at  Jersey  City,  in  the  depot  of  the  New  York  and  Erie  Rail- 
road Company.  They  were  dry  and  in  apparent  good  order. 
He  paid  the  freight  and  took  them  home ;  when,  upon  opening 
the  boxes,  he  found  that  the  contents  had  been  wet,  that  the 
books  had  been  soaked  through,  and  that  the  injury  had 
ocaired  so  long  before  that  the  bed-clothes  boxed  with  the 
books  were  all  mildewed.  The  property  was  damaged  to  the  ex- 
tent of  $150. 

The  Defendants  gave  no  evidence  to  exonerate  themselves 
from  the  imputation  of  negligence  on  their  own  road,  nortoex- 
plain  what  was  done  with  the  boxes  during  the  three  days 
which  intervened  between  their  shipment  at  Rolling  Prairie 
and  their  delivery  to  the  next  carrier  at  Toledo.  The  Appellants 
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introduced  the  receipt  of  the  Cleveland  and  Toledo  Company, 
dated  on  the  8th  of  April,  covering  a  large  amount  of  property, 
in  which  this  was  included,  and  describing  the  whole  as  in 
good  order  and  condition.  It  did  not  appear,  however,  that 
the  goods  were  examined  at  all,  or  that  they  were  in  good  order 
in  fact.  The  Marine  Court,  upon  these  facts,  held  that  the 
damage  was  due  to  the  Defendants'  negligence ;  and  the  judg- 
ment was  affirmed  on  appeal  to  the  New  York  Common  Pleas, 
the  opinion  of  the  Court  being  delivered  by  Judge  Daly. 

Charles  Tracy  for  Appellants. 

Wm,  W,  Miles  for  Respondent. 

Porter,  J. — There  is  nothing  in  the  evidence  to  justify 
the  claim  that  the  property  was  injured  after  it  passed  from 
the  custody  of  the  Defendants.  The  mildewed  condition  of 
the  blankets  indicated  that  the  goods  were  drenched  at  an 
early  stage  in  their  transportation.  If  the  fact  was  otherwise, 
the  Appellants  had  the  means  of  proving  it.  They  furnished 
no  explanation  of  the  detention  of  the  property  for  three 
days  on  the  way  from  Rolling  Prairie  to  Toledo,  and  it  is 
fair  to  infer  that  the  injury  occurred  within  that  period.  This 
inference  is  not  repelled  by  the  circumstances  that  they  pro- 
cured a  third  party  to  sign  a  receipt,  without  examination, 
describing  the  packages  as  in  good  order  on  their  reshipment 
at  Toledo.  This  simply  confirmed  the  evidence  of  the  Plain- 
tiff, that  there  was  nothing  in  the  exterior  appearance  of  the 
boxes  to  indicate  the  damage  condition  of  the  contents.  The 
question  was  one  of  fact.  No  error  of  law  was  committed 
on  the  trial,  and  the  Court  below  was  right  in  affirming  the 
judgment. 

All  the  Judges  concurring. 

Judgment  affirmed. 

JOEL  TIFFANY, 

State  Reporter. 
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FREELAND  T.  BARNEY,  LESTER  S.  HUBBARD,  and 
WILLIAM  DURBIN,  Respondents,  v.  SAMUEL  K. 
WORTHINGTON,  Appellant. 

Letter  of  Credit — Acceptance  of  Draft — Extrinsic  evidence — Form  of 

Complaint. 

Extrinsic  evidence  is  competent  to  enable  the  Court  to  understand  the 
purpose  for  which  a  draft  was  made,  and  to  interpret  and  apply  its  language 

Where  the  Defendant  enters  into  an  arrangement  with  other  parties  to 
the  effect  that  a  draft  is  to  be  drawn  upon  him  on  time,  and  is  to  be  dis- 
counted and  the  avails  thereof  paid  over  to  him,  and  for  that  purpose 
writes  a  letter  of  credit  to  be  used  in  procuring  the  discount,  he  is  to  be 
deemed  the  borrower,  and  is  liable  for  the  proceeds  thereof  coming  to  his 
hand,  independent  of  the  question  of  acceptance. 

Appeal  from  the  Superior  Court  of  the  City  of  Buffalo. 

The  action  was  for  the  recovery  of  the  amount  of  a  draft 
on  the  Defendant,  made  by  Burton  &  Hubbard,  for  the  sum 
of  $3,000,  which  the  Plaintiffs  discounted,  as  they  claim,  on 
the  faith  of  a  letter  Written  by  the  Defendant,  who  received 
the  proceeds  of  the  discount,  but  refused  to  accept  the  bill. 

The  complaint  contained  three  counts ;  two  of  them  upon  a 
promise  to  accept  and  pay  the  draft,  and  the  third  for  money 
lent  and  advanced  at  the  Defendant's  request.  The  cause  was 
tried  before  Judge  Verplanck,  without  a  jury. 

The  following,  among  other  facts,  were  proved  on  the  trial : 
The  firm  of  Burton  &  Hubbard  was  composed  of  Marshall 
Burton  and  Lucius  F.  Hubbard.  They  were  in  the  produce 
and  shipping  business  in  the  State,  of  Ohio.  They  were  in  the 
habit  of  consigning  their  produce  to  the  Defendant,  a  coinmis- 
sion  merchant  at  Buffalo,  and  of  drawing  drafts  against  it, 

Pleading— Setting  forth  facts  or  legal  effect.  148  N.  Y.  42 ; 
7  App.  Div,  165  (39  N.  Y.  Supp.  1104). 

Bill  of  exchange — Authority  to  draw — Acceptance — Liabil- 
ity. 72  N.  Y.  477;  84  N.  Y,  433  (61  How.  Pr.  174) ;  9  Hun, 
565;  15  Hun,  409;  31  Hun,  263;  60  Hun,  414  (39  St.  Rep. 
787;  15  N.  Y.  596)  ;  35  Super.  Ct.  166;  1  City  CU  414. 
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which  he  had  always  accq>ted.  He  had  made  advances  to 
them,  prior  to  the  date  of  the  draft,  to  an  amount  several  thous- 
and dollars  in  excess  of  the  estimated  value  of  the  property  he 
had  received  as  their  consignee ;  but  this  fact  was  unknown  to 
the  Plaintiffs. 

On  the  14th  November,  1860,  two  days  before  the  date  of 
the  draft,  Lucius  F.  Hubbard,  one  of  the  firm,  was  at  the  De- 
fendant's office  in  Buffalo.  The  Defendant  wished  them  (Bur- 
ton &  Hubbard)  to  furnish  him  some  money.  He  wanted 
them  to  raise  some  money  for  him  to  help  meet  his  acceptance. 
Hubbard  replied  that  it  would  be  impossible  without  his  as- 
sistance. The  Defendant  asked  him  if  he  could  raise  some 
money  at  the  West.  Hubbard  said  they  probably  could  by 
making  drafts  on  him,  payable  in  New  York;  and  if  the  De- 
fendant thought  it  best,  he  would  write  to  his  partner  to  make 
such  drafts.  The  Defendant  told  him  he  had  better  do  so. 
Hubbard  said  that,  in  order  to  raise  money  in  that  way,  it 
might  be  necessary  to  have  his  acceptance  or  letter  of  credit,  to 
show  that  he  would  accept  the  paper.  The  Defendant  replied 
that  this  would  not  be  necessary;  that  he  would  write  to  Mr. 
Burton  and  arrange  all  that.  Hubbard  suggested  that  the  paper 
should  be  made  payable  to  Ketchum,  Son  &  Co.'s,  or  ac  the 
Union  Bank.  The  Defendant  left  it  to  their  preference,  and 
remarked  that  he  might  be  glad  to  have  them  raise,  in  that 
way,  eight  or  ten  thousand  dollars,  if  they  could  do  so;  and  he 
directed  them  to  make  the  drafts  for  $2,500  or  $3,000  at  first, 
and  to  send  the  proceeds  to  him. 

The  Defendant  afterward  told  Hubbard  that  he  had  written 
to  Burton  to  make  drafts  on  him,  payable  in  New  York,  and 
raise  money  on  them.    The  letter  was  as  follows : 

"Buffalo,  November  14,  1860. 
"M.  Burton,  Esq. : 

"Dear  Sir — Mr.  H.  has  written  you  the  state  of  things 
here.  We  have  shipped  all  we  could,  and  sold  the  balance. 
Now,  in  order  to  get  along,  and  put  up  the  necessary  margins 
here  which  New  York  houses  will  require,  it  will  be  necessary 
to  have  more  ready  funds.    Our  banks  are  tightening  up,  and 
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throw  off  all  the  customers  they  can;  I  have  given  them  the 
canal  bills,  without  consignees  as  yet,  and  am  waiting  to  hear 
from  W.,  and  R.  H.  &  Co. 

"Kow  will  make  your  draft  for  $3,000,  or  two  drafts  for 
$2,500  each,  on  as  long  time  as  you  can,  and  forward  the  funds 
as  early  as  you  can,  as  I  must  on  the  I8th  arrange  a  portion 
of  the  drafts  here, 

"I  hope  markets  will  improve  and  pay  well  for  the  expense 
and  trouble  we  are  to  in  getting  this  grain  forwarded.  Don't 
delay  in  arranging  and  remitting. 

"Yours  truly, 

"S.   K.  WORTHINGTON." 

It  was  proved  that  the  drafts  or  acceptances  referred  to  in 
the  letter,  which  the  Defendant  had  to  meet,  were  personal 
papers  of  his  own,  with  which  Burton  and  Hubband  had 
nothing  to  do,  and  that  there  was  no  outstanding  drafts  by 
them ;  that  the  last  of  his  acceptances  for  them  had  been  paid 
by  him  twelve  days  before  this  letter  was  written. 

The  Defendant,  who  was  sworn  on  the  trial,  admitted  that 
his  dealings  were  with  the  firm;  that  he  never  had  any  indi- 
vidual transaction  with  Burton,  and  that  there  was  no  arrange- 
ment for  his  making  an  individual  draft  upon  him. 

On  receiving  the  letter  of  the  Defendant,  with  one  from 
Hubbard,  Burton  went  on  the  16th  of  November  to  the  Plain- 
tiffs, who  were  bankers  at  Sandusky;  made  a  draft,  in  the 
name  of  his  firm,  on  the  Defendant  for  $3,000,  payable  sixty 
days  after  date  at  the  office  of  Ketchum,  Son  &  Co.,  New 
York ;  communicated  to  them  the  contents  of  the  Defendant's 
letter,  and  the  fact  that  the  proceeds  were  to  be  remitted  to 
him,  and  they  there-upon  discounted  the  draft  on  the  faith  of 
the  Defendant's  responsibility.  The  Defendant  admits  that 
he  received  the  proceeds,  and  that  he  supposed  them  to  be  the 
avails  of  his  draft  at  the  time  he  received  them. 

Specific  objections  were  taken  to  the  introduction  of  the 
letter  and  the  draft,  and  to  the  admission  of  parol  proof  of 
the  antecedent  and  surrounding  circumstances;  and  excep- 
tions were  duly  taken  to  the  several  rulings  of  the  Court 
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The  Judge  found,  in  substance,  the  following  facts:  On 
the  14th  of  November,  1860,  the  Defendant,  in  writing, 
directed  and  empowered  Burton  &  Hubbard  to  draw  upon 
him  the  draft  in  question;  and  such  direction  and  authority 
were  intended  by  him  as  a  letter  of  credit  to  enable  them  to 
procure  the  draft  to  be  discounted.  On  the  16th  of  November 
Burton  &  Hubbard  procured  it  to  be  discounted  and  the  dis- 
count was  made  on  the  faith  of  such  direction,  authority,  and 
letter  of  credit.  The  proceeds  were  paid  to  the  drawers,  and  re- 
mitted by  them  to  the  Defendant.  On  due  presentation  of  the 
draft  he  refused  to  accept  it,  and  he  afterwards  refused  to  pay 
it  at  maturity.  The  Judge  gave  judgment  in  favor  to  the 
Plaintiffs  for  $3,113.75,  the  amount  of  the  draft,  with  interest. 

The  judgment  was  affirmed  on  appeal  to  the  General  Term. 

John  Ganson  for  Appellant. 
John  S.  Talcott  for  Respondents. 

Porter,  J. — The  letter  of  the  Defendant,  though  addressed 
to  the  partner  who  happened  to  be  at  home,  was  evidently 
intended  to  authorize  a  draft  by  the  firm.  It  is  to  be  read  in 
the  light  of  the  surrounding  circumstances,  proof  of  which  was 
properly  admitted  to  aid  the  Court  in  ascertaining  the  purpose 
of  the  paper,  and  in  applying  and  interpreting  its  language 
(Hutchins  v,  Hebbard,  34  New  York;  24;  Awagam  Bank  v. 
Strever,  18  id.  509;  Blossom  v.  Griffin,  3  Kernan,  569;  French 
V.  Carhart,  1  Comstock,  102). 

The  Defendant  was  substantially  the  borrower.  Burton  & 
Hubbard  were  indebted  to  him  on  an  open  and  current  account, 
but  they  had  no  available  means  of  payment.  His  own  paper 
was  maturing,  and  he  wished  them  to  borrow  in  Ohio,  for 
his  use,  what  he  could  not  obtain  at  home,  in  the  then  stringent 
condition  of  the  money  market.  They  told  him  they  could 
not  obtain  the  loan  without  the  aid  of  his  credit;  and  he 
accordingly  furnished  them  with  written  authority  to  make 
the  draft,  for  the  precise  purpose  of  giving  credit  to  the  paper, 
of  which  he  was  to  receive  the  proceeds. 
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The  Judge  seems  to  have  been  of  opinion  that  as  there 
was  no  agreement,  in  terms,  to  honor  the  draft,  the  transaction 
did  not  amount  to  an  unconditional  promise  of  acceptance 
within  the  meaning  of  the  statute.  He  held,  however,  that 
the  Defendant  was  responsible,  as  upon  a  letter  of  credit,  on 
the  faith  of  which  the  Plaintiffs  made  the  discount.  In  a 
rigid  and  technical  sense  that  name  may  not  be  strictly  appro- 
priate; and  yet,  in  view  of  the  intention  with  which  the  letter 
was  written,  and  the  purpose  for  which  it  was  to  be  used,  the 
designation  can  scarcely  be  called  a  misnomer.  In  its  substan- 
tial office,  the  writing  was  really  a  letter  of  credit ;  but  it  was 
also  something  more.  In  view  of  the  circumstances  under 
which  it  was  given,  the  Defendant's  unqualified  authority  to 
draw  on  him  for  the  amount  was  equivalent  to  an  uncon- 
ditional promise  to  pay  the  draft  The  absence  of  technical 
promissory  words  is  of  no  practical  moment,  where  the  lan- 
guage employed  is  such  as  to  raise  an  imperative  legal  obliga- 
tion (Bank  of  Michigan  v.  Ely,  17  Wendell,  508,  512;  Ulster 
County  Bank  v.  McFarlan,  5  Hill,  432). 

The  objection  that  the  complaint  is  insufficient  to  uphold 
the  judgment  is  one  which  we  cannot  sustain.  It  is  based 
on  the  statutory  provision  that  a  written  and  unconditional 
promise  to  accept  a  bill,  before  it  is  drawn,  shall  be  deemed  an 
actual  acceptance  in  favor  of  a  party  purchasing  on  the  faith 
of  such  an  engagement.  It  was  not  designed  to  prescribe  a 
form  of  pleading,  but  to  furnish  a  rule  of  judgment.  Under 
our  present  system  a  party  is  at  liberty  in  his  complaint  to 
state  the  actual  facts  which  raise  a  cause  of  action  in  his  favor. 
In  the  present  case  the  Plaintiffs  alleged  the  promise  made  by 
the  Defendant,  and  his  refusal  to  perform  it;  they  proved 
the  truth  of  what  they  averred;  and  they  deduced  their  title 
to  judgment  through  a  statute  which  makes  these  facts  con- 
clusive in  support  of  their  legal  right. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring, 

Judgment  affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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GEORGE  A.  DILLINGHAM,  Appellant,  v.  CARLOS  A. 
BOLT  AND  SAMUEL  LADUE,  Respondents. 

Chattel  mortgage — Renewal — Filing — Non-residence. 

Where  the  mortgagor  of  chattels  has  sold  his  interest  therein  and  re- 
moved from  the  State,  so  as  to  render  it  impossible  for  the  mortgagee  to 
comply  with  the  statute  to  continue  the  lien  by  a  refiling  of  the  mortgage,. 
&c,  the  mortgagee  must  avail  himself  of  his  rights  against  the  property 
within  the  year,  if  he  would  protect  himself  against  subsequent  bona  fide 
purchasers. 

The  mortgagor  having  removed  from  the  State  within  the  year,  renders 
it  impossible  to  refile  the  mortgage  in  the  office  of  the  clerk,  &c.,  where 
the  mortgagor  is  then  residing. 

Parker,  J. — This  action  was  brought  to  recover  possession 
of  a  canal-boat.  The  Defendants,  in  their  answer,  justified 
the  taking  and  detention  complained  of,  under  a  chattle  mort- 
gage executed  by  a  former  owner  of  the  boat  to  Defendant 
Ladue. 

The  cause  was  referred,  and  the  trial  before  the  referee 
resulted  in  a  judgment  for  the  Plaintiff,  which  judgment  was 
reversed  by  the  Court,  at  General  Term,  and  a  new  trial 
ordered. 

The  referee  found,  as  facts,  that  on  the  27th  of  July,  1855, 
one  James  Thistle,  then  a  resident  of  the  town  of  Sweden, 
in  the  county  of  Monroe,  owned  the  boat  in  question,  and, 
being  indebted  to  the  Defendant  Ladue  in  the  sum  of  $70.97, 
on  that  day  executed  to  him  the  mortgage  set  forth  in  the 
answer,  which  was  filed  in  the  office  of  the  town  clerk  of  said 
town  of  Sweden,  on  the  28th  day  of  July,  1855.  That  in 
October,  1855,  Parmelee,  Everitt  &  Co.,  for  a  valuable  con- 
sideration, without  knowledge  of  the  mortgage  and  in  good 
faith,  bought  the  boat  of  Thistle,  he  having  continued  and  then 
being  possession   thereof.     That  Parmelee  took  possession 

Chattel  mortgage — Failure  to  refile — Bona  fide  purchaser. 
62  N.  Y.  219;  4T.&C.  281  (2  Hun,  69) ;  29  Hun,  585;  13 
Abb.  N,  S.  118  (43  How.  Pr.  459;  34  Super  Ct.  413).  32 
App.  Div.  30  (52  N,  Y.  Supp.  750) ;  22  Misc.  110  (4SN.  Y. 
Supp.  717)  ;  64  Barb.  565. 
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of  the  boat,  and  continued  in  possession  until  August,  1856, 
when  the  Plaintiff  purchased  it  of  him  in  good  faith,  for  a 
valuable  consideration,  and  without  any  knowledge  of  said 
mortgage;  took  it  into  possession,  and  continued  to  hold  it 
until  September  21,  1856,  when,  the  amount  secured  by  the 
mortgage  being  past  due  and  unpaid,  the  Defendants  took 
the  boat  from  the  Plaintiff  by  virtue  of  said  mortgage,  the 
Defendant  Bolt  acting  under  the  direction  and  as  the  agent 
of  the  Defendant  Ladue. 

That  on  the  27th  of  July,  1856,  a  copy  of  the  mortgage, 
with  the  following  statement  thereon,  was  filed  in  the  office 
of  the  town  clerk  of  the  said  town  of  Sweden,  to  wit :  "The 
said  mortgage,  of  which  the  within  is  a  copy,  is  unpaid,  and 
there  remains  due  thereon  the  sum  of  somewhere  about  sixty 
dollars,  as  near  as  the  same  can  be  estimated,  and  the  mort 
gagee  claims  an  interest  therein  to  that  amount  or  thereabouts. 
That  he  has  a  good,  valid,  and  subsisting  lien  on  the  property 
therein  imtil  the  same  is  cancelled." 

His  conclusion  of  law  were,  that  the  mortgage  was  good 
in  its  inception;  that  the  statement  exhibiting  the  interest  of 
the  mortgage  was  sufficient  in  point  of  form;  that  the  Plain- 
tiff was  a  subsequent  purchaser  in  good  faith,  and  that  the 
mortgage  ceased  to  be  valid  as  against  him,  after  the  expira- 
tion of  one  year  from  the  original  filing  thereof,  for  the  reason 
that  the  copy  and  statement  were  not  again  filed  in  the  office 
of  the  clerk  of  the  town  where  the  mortgagor  resided  at  the 
time  of  such  refiling, .  Hence  judgment  was  ordered  for  the 
Plaintiff. 

As  against  Parmelee,  Everitt  &  Co.,  who  purchased  before 
the  expiration  of  the  year  from  the  first  filing  of  the  mort- 
gage, no  refiling  with  a  statement  was  necessary.  It  was  held 
in  Meech  v.  Patchin  (14  N.  Y.  R.  71),  that  the  omission  to 
refile  a  chattel  mortgage,  pursuant  to  the  third  section  of  the 
act  on  the  subject  (Laws  of  1833,  402),  does  not  render  it 
invalid  against  purchasers  or  mortgagees  intermediate  the 
original  filing  and  the  ending  of  the  year ;  and  that  the  term 
** subsequent,"  in  the  provision  in  that  section,  that  "every 
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mortgage  filed  in  pursuance  of  this  act  shall  cease  to  be  valid, 
as  against  the  creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof,  unless," 
&c,  means  subsequent  to  the  expiration  of  the  year — that  is, 
after  the  time  of  refiling  has  clasped.  Had  these  purchasers, 
therefore,  who  purchased  before  the  expiration  of  the  year, 
continued  to  be  the  owners  untill  September  2d,  1856,  when 
Defendant  Ladue  took  the  property  under  his  mortgage,  there 
could  be  no  pretence,  inasmuch  as  they  were  not  subsequent 
purchasers,  that  they  could  have  held  it  against  the  mortgage, 
even  if  there  had  been  no  attempt  to  file  the  copy  and  state- 
ment. 

The  Plaintiff  purchased  of  them  after  the  year.  Is  he, 
within  the  meaning  of  the  act,  a  subsequent  purchaser  ? 

The  General  Term  held  he  was  not,  but  stood  in  the  shoes 
of  Parmelee,  taking  no  better  right  than  he  had ;  and  therefore 
decided  that  the  Defendants,  under  the  mortgage,  had  the 
better  claim,  and  reversed  the  judgment.  In  this  view  of  the 
case,  I  cannot  but  think  the  General  Term  erred.  It  seems 
very  clear  to  me  that  the  Plaintiff  is  a  subsequent  purchaser, 
within  the  meaning  of  the  act. 

The  statute  does  not  expressly  limit  the  term  "purchaser" 
to  the  purchaser  directly  from  the  mortgagor,  nor  do  I  think 
there  is  any  such  limitation  implied  or  intended.  The  object 
of  the  original  filing  of  the  mortgage  is  to  give  public  notice 
of  the  lien,  thereby  affixing  to  the  property  mortgaged,  as  it 
were,  an  ear  mark,  indicating  to  all  persons  who  \^ould  pur- 
chase it  the  existence  of  the  lien;  and  this,  not  only  while 
remaining  in  the  hands  of  the  mortgagor,  but  in  whose  hands 
soever  it  may  be.  The  effect  of  this  notice  attends  the  property 
as  it  passes  from  hand  to  hand  during  the  year,  so  that  no 
purchaser,  however  remote  from  the  mortgagor,  can  hold  it 
as  against  the  mortgage.  As  the  filing  of  the  mortgage  is 
to  avail  the  mortgagee  as  notice  of  the  lien,  not  merely  to  the 
immediate  purchaser  from  the  mortgagor,  but  to  all  subse- 
quent vendors,  so  the  requirement  to  file  it,  and  thus  give  the 
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notice,  was  in  order  to  protect  purchasers,  not  from  the  im- 
position of  the  mortgagor  alone,  but  against  that  of  all  the 
successive  purchasers  from  him  down  to  the  end  of  the  year, 
As  the  notice  is  for  the  benefit  of  all  purchasers  during  the 
year,  all  are  entitled  to  it,  and  all  may  take  advantage  of  its 
omission. 

The  same  is  true  of  the  refiling  and  statement  required  by 
the  third  section  of  the  act.  The  object  of  that  is  merely  to 
extend  and  continue  in  operation  the  effect  of  the  first  filing, 
as  to  the  amount  remaining  unpaid,  for  another  year. 

I  can  see  no  reason,  therefore,  why  the  Plaintiff,  although 
his  purchase  was  not  directly  from  the  mortgagor,  but  from 
his  vendee,  is  not  to  be  deemed  a  subsequent  purchaser,  within 
the  meaning  and  intent  of  the  act,  as  well  as  within  its  terms. 
If  he  was,  then  the  refiling  and  statement  required  by  the  third 
section  was  necessary  to  prevent  his  bona  fide  purchase  from 
overreaching  the  mortgage  and  giving  him  a  title  unencum- 
bered by  it. 

It  is  said  however,  by  the  Respondents'  counsel,  that  a 
person  cannot  convey  a  better  title  than  he  has,  and  therefore 
the  plaintiff  acquired  by  his  purchase  from  Parmelee  no  better 
title  than  Parmelee  had,  which  was  a  title  subject  to  the  lien 
of  the  mortgage. 

The  principle  evolved  by  the  counsel  can  have  no  application, 
I  apprehend,  to  cases  under  the  registry  law.  The  mortgagor, 
gage,  had  no  legal  title  to  the  canal-boat ;  and  yet  if  he,  remain- 
Thistle,  for  example,  subsequent  to  the  giving  of  the  mort- 
ing  in  this  State,  had  retained  it  until  after  the  expiration 
of  the  year,  and  then  sold  it  to  the  Plaintiff,  in  the  absence 
of  the  refiling  no  one  would  doubt  that  Plaintiff  would  have 
held  it  free  from  the  lien  of  the  mortgage,  notwithstanding 
Thistle's  right  was  subject  to  the  mortgage. 

But  for  the  fact,  then,  that  Thistle  had  left  the  State,  and 

during  the  thiry  days  next  preceding  the  close  of  the  year  did 

not  reside  in  it,,  I  should   be   very   clearly   of    the   opinion 

that  the    judgment    of    the    General    Term    ought    to    be 
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reversed.  The  question  arises,  however,  whether  such  removal 
and  non-residence  did  not  render  the  refiling  unecessary. 
Although,  at  first  view,  it  would  seem  that  the  requirement  of 
the  statute,  making  a  refiling  necessary  within  thirty  days 
before  the  expiration  of  the  year,  cannot  apply  to  cases  where 
the  mortgagee  is  not,  during  the  thirty  days,  a  resident  of 
the  State,  because  the  refiling  is  specifically  required  to  be  in 
the  office  of  the  clerk  of  the  town  "where  the  mortgagor  shall 
then  reside,"  which  requirement  is  nugatory,  if  the  mortgagor 
does  not  then  reside  in  the  State;  still,  in  view  of  the  specific 
provision  of  the  same  section,  that  "every  mortgage  filed  in 
pursuance  of  this  act  shall  cease  to  be  valid,  as  against  subse- 
quent purchasers  in  good  faith,  after  the  expiration  of  a  year 
from  the  filing  thereof,  unless,  within  thirty  days  next  preced- 
ing the  expiration  of  the  said  term  of  one  year,  a  true  copy 
of  such  mortgage,  together  with  a  statement,"  &c.,  "shall  be 
again  filed  in  the  office  of  the  clerk  of  the  town  where  the 
mortgagor  shall  then  reside,"  we  think  it  must  be  held  that^ 
when  the  contingency  occurs  which  has  happened  in  this  case, 
the  mortgagee  must,  as  against  the  creditors  and  purchasers 
mentioned  in  the  section,  take  advantage  of  his  mortgage 
within  the  year,  or  lose  the  benefit  of  it  as  against  them.  The 
declaration  that  it  shall  cease  to  be  valid  unless  refiled  was, 
we  think,  intended  to  operate  as  well  when  the  refiling  was 
rendered  impossible  by  the  removal  of  the  mortgagor,  as  when 
it  was  omitted  for  any  other  reason. 

The  refiling  made  in  the  case  before  us,  in  the  town  where 
the  mortgagor  had  formerly  resided,  was  of  no  avail,  and  it  is 
unnecessary  to  examine  the  question  whether  the  statement 
was  such  as  the  statute  requires.  It  follows  that  the  lien  of  the 
mortgage  had  ceased  as  against  the  Plaintiff,  and  the  referee 
was  right  in  ordering  judgment  in  his  favor.  The  judgment 
of  the  General  Term,  reversing  that  judgment,  was  therefore 
erroneous,  and  must  be  reversed. 

All  concur. 

Judgment  accordingly.  JOEL  TIFFANY, 

State  Reporter. 
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JOHN  H.  BARRINGER  v.  STANLEY  HAMMOND  and 
WILLIAM  H.  SHEPARD. 

Fraudulent  Vendor — Bond  Ude  purchaser, 

A  bona  fide  purchaser  for  value  from  a  fraudulent  vendor  acquires  a 
good  title. 

Horace  Thomas  for  Respondent. 
jD.  O.  Hyde  for  Appellants. 

Grover,  J. — The  bill  of  sale  from  Louis  Baron  to  De  Lorme 
was  properly  received  in  evidence. 

It  appeared  that  Baron  once  owned  the  horse,  and  the  Plain- 
tiff made  title  through  De  Lorme. 

The  bill  of  sale  was  competent  to  show  that  Baron  trans- 
ferred the  horse  to  De  Lorme.  The  conclusions  of  law  drawn 
by  the  referee,  from  the  facts  found  by  him,  were  correct 

The  only  question  of  law  raised  by  the  exceptions  to  the 
report  is,  whether  a  bona  fide  purchaser  from  a  fraudulent 
vendor  acquires  a  good  title  to  the  property. 

The  law  upon  this  point  has  long  since  been  settled  that  he 
does  (Mowrey  v,  Walsh,  8  Cowen,  238;  Lewis  v.  Palmer, 
Hill  and  D.  Sup.  68). 

The  judgment  appealed  from  must  be  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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ISAAC   H.   BRONNER  and  Others^   Respondents^  v. 
SAMUEL  FRAUENTHAL,  Appellant. 

Evidence,  Conflict  of— Declarations  in  absence  of  Defendant— Lost  Note— 
Parol  Proof  of  Endorsement, 

In  an  action  for  goods  sold  and  delivered,  upon  the  question  whether 
Plaintiffs  trusted  a  third  party,  rather  than  the  Defendant,  for  the  bill  of 
goods,  there  being  a  conflict  of  testimony  on  that  point,  it  is  competent  for 
the  PlaintiflF  to  prove  that  he  was  informed  at  the  time  that  said  third 
party  was  untrustworthy,  the  witness  giving  him  such  information. 

E.  F.  HaU  far  Appellant. 
A,  J.  Parker  for  Respondents. 

Davies,  Ch  J. — The  Plaintiffs,  composing  the  firm  of  Bron- 
ner  &  Brothers,  seek  to  recover  in  this  action  the  amount  of  a 
bill  of  goods,  which  they  claim  they  sold  to  the  Defendant.  The 
Defendant,  on  the  contrary,  claims  that  the  goods  were  sold  to 
one  Samuel  Lowenstein. 

Seckel  Bronner,  one  of  the  Plaintiffs,  testified,  without  ob- 
jection, that  on  the  day  the  goods  were  sold  to  the  Defendant 
he  refused  to  sell  the  goods  to  said  Lowenstein,  and  that  Na- 
thaniel C.  Bishop  had  at  that  time  told  him  not  to  trust  said 
Lowenstein,  because  he  was  not  responsible. 

The  said  Bishop  was  then  called  as  a  witness  on  behalf  of 
the  Plaintiffs,  and  was  asked  this  question:  "State  whether 
you  knew,  when  Lowenstein  came  there,  anything  concerning 
his  responsibility ;  and  if  so,  whether  you  made  any  communi- 
cation on  that  subject  to  the  Plaintiffs?" 

This  was  objected  to  by  the  counsel  for  the  Defendant,  on 

Trial — Reception  of  evidence — Irresponsive  answers — Rem- 
edy, 85  N.  Y,  523 ;  141  N.  Y.  69  (66  St.  Rep.  599)  ;  4  Hun, 
283. 

Evideftce — Corroborative.  41  App.  Div.  613  (58  N.  Y. 
Supp.  290) ;  31  Misc.  776  (65  N.  Y.  Supp.  213). 

Depositions — As  evidence — Absence  from  state.  50  Hun, 
105  (9  St.  Rep.  36;  4  AT.  Y.  Supp.  501)  ;  38  Super.  Ct.  202. 
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the  ground  that  the  Defendant  was  not  shown  to  be  present  at 
the  time. 

The  Court  overruled  the  objection,  and  allowed  the  question 
to  be  put,  and  the  Defendant's  counsel  excepted. 

This  exception  is  now  urged  upon  us,  as  a  ground  for  re- 
versal of  the  judgment  in  the  action. 

It  is  to  be  observed  that  the  ground  of  the  objection  assumes 
an  answer  which  the  question  did  not  call  for. 

The  witness  was  not  asked  what  communication  he  did  make 
to  the  Plaintiffs  on  the  subject  of  the  Defendant's  responsi- 
bility. 

If  the  question  had  been  of  this  character,  then  the  objection 
would  have  had  point  and  relevancy. 

The  question  embraced  two  propositions:  1.  Whether  the 
witness  knew  anything  of  the  responsiWlity  of  Lowenstein, 
when  the  latter  came  to  purchase  the  goods;  and  2.  If  he  did, 
whether  he  made  any  communication  to  the  IPaintiffs  on  that 
subject. 

As  to  the  first  branch  of  the  question,  it  is  not  perceived, 
nor  is  it  now  urged,  that  any  sound  objection  exists  to  it. 
Many  purposes  suggest  themselves  why  the  Plaintiffs  might 
need  to  ascertain  whether  the  witness  had  any  knowledge  on 
this  subject. 

The  fact  of  such  knowledge  was  legitimate,  and  if  it  had 
appeared  from  his  answer  that  the  witness  had  it,  it  would 
then  have  been  competent  to  inquire  of  him  how  he  became 
possessed  of  that  knowledge,  and  if  from  Lowenstein  him- 
self, it  cannot  be  doubted  that  it  would  be  competent  to  show 
that  the  same  had  been  communicated  to  the  Plaintiffs ;  and  it 
was  wholly  immaterial  whether  they  derived  it  directly  from 
Lowenstein  himself,  or  mediately  through  the  witness;  and  it 
was  equally  immaterial  whether  the  Defendant  was  present  .or 
absent  when  such  knowledge  came  to  them.  The  issue  made 
by  the  Defendant  upon  the  trial  was,  that  the  goods  were  sold 
to  Lowenstein,  and  not  to  himself.  To  this  the  Plaintiffs 
replied,  that  they  did  not  sell  to  Lowenstein,  and  they  refused 
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to  sell  to  him,  as  the  witness  Bishop  had  told  them  not  to  trust 
Lowenstein,  because  he  was  not  responsible.  This  testimony 
greatly  corroborated  the  statement  of  the  Plaintiffs,  that  they 
did  not  sell  to  Lowenstein,  as  it  is  not  to  be  credited  that  they 
would  sell  to  an  irresponsible  man.  As  such  testimony  had 
been  given  without  objection,  there  could  not  be  any  good  ob- 
jection to  the  second  branch  of  the  question,  even  if  it  had  gone 
to  the  extent  of  inquiring  as  to  the  nature  of  the  communica- 
tion made  by  Bishop  to  the  Plaintiffs  on  the  subject  of  Lowen- 
stein's  responsibility.  The  Defendant  had  no  concern  with 
that  communication,  and  he  had  no  ground  to  insist  that  the 
Plaintiffs  could  not  ascertain  the  fact  of  Lowenstein's  respon- 
sibility, except  in  his  presence.  But  the  question  did  not  call 
for  the  communication,  but  only  the  fact,  whether  any  com- 
munication on  this  subject  was  made  by  the  witness.  There 
could  be  no  objection  to  such  an  inquiry;  neither  could  the 
Defendant  object  that  the  Plaintiffs  ascertained  Lowenstein's 
irresponsibility  when  he  was  not  present. 

The  claim  of  the  Plaintiffs  in  suit  was  assigned  by  them  for 
the  benefit  of  their  creditors,  and  they  having  made  a  settlement 
with  their  creditors,  the  same  was  reassigned  to  them. 

While  in  the  hands  of  their  assignee,  a  brother  of  Samuel 
Lowenstein  called  upon  a  clerk  of  the  assignee,  and  purchased 
said  claim,  and  gave  in  payment  four  notes  of  $189.82  each, 
at  two,  four,  six,  and  eight  months. 

The  clerk  stated  at  the  time  he  had  no  authority  to  make 
the  arrangement;  and  the  assignee,  on  being  informed  of  it, 
repudiated  the  transaction. 

The  clerk  also  testified  that  he  never  received  the  notes, 
never  held  the  notes,  and  had  never  seen  them.  And  the  notes 
were  returned  by  the  person  with  whom  they  were  deposited 
for  the  assignee. 

One  Fulda  was  the  agent  in  procuring  said  purchase  of  said 
claim,  and  said  notes  were  delivered  to  him  for  that  purpose. 
He  testified  that  all  the  notes  were  returned  to  him,  and  that 
he  had  them  all  before  any  of  them  became  due. 
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Samuel  Lowenstein  was  then  called  as  a  witness  for  the 
Defendant,  and  the  following  question  was  put  to  him  in 
reference  to  one  of  the  notes  delivered  to  Fulda : 

"By  whom  was  the  note  you  saw  in  Rochester  endorsed?" 
The  question  was  objected  to  by  the  Plaintiffs'  counsel,  on  the 
ground  that  the  loss  of  the  note  was  not  proved,  and  it  was 
not  shown  to  be  in  Plaintiffs'  possession. 

The  objection  was  sustained,  and  the  question  excluded, 
and  the  Defendant's  counsel  excepted.  The  arrangement  in 
regard  to  the  notes  having  been  cancelled,  and  they  returned  to 
the  possession  of  Fulda,  the  agent  of  Lowenstein,  it  was  wholly 
immaterial  by  whom  the  note  inquired  of  was  endorsed. 

It  was  not  important  that  this  evidence  was  not  objected  to 
on  the  ground  of  its  immateriality.  Evidence  offered  in  sup- 
port of  immaterial  issues  may  be  rejected  on  the  trial,  although 
not  objected  to  by  either  party  (Coming  v.  Coming,  2  Seld. 
97). 

The  exception  taken  to  the  admission  of  the  deposition  de 
bene  esse  of  Fulda,  a  witness  on  the  part  of  the  Plaintiffs,  is 
untenable,  and  was  properly  overruled. 

It  was  proven  that  he  (the  witness)  resided  out  of  the  State, 
and  that  inquiries  had  been  made,  at  the  time  of  the  trial,  at 
his  usual  places  of  stopping  when  in  the  State,  and  the  result 
left  a  reasonable  ground  to  infer  that  the  witness  was  not  at 
the  time  within  the  State. 

This  preliminary  proof  fully  met  the  requirements  of  the 
cases  (Donnell  v.  Walsh,  6  Bos.  621;  Nixon  v.  Palmer,  10 
Barb.  175). 

These  are  the  only  exceptions  taken  by  the  Defendant,  and 
upon  which  it  is  claimed  that  the  judgment  should  be  reversed. 

It  has  been  seen  upon  examination  that  they  cannot  be  sus- 
tained. 

The  jury  found  a  verdict  for  the  Plaintiffs,  and  judgment 
thereon  was  affirmed  at  the  General  Term  of  the  Superior 
Court  of  New  York. 

The  judgment  must  be  affirmed,  with  costs. 
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Parker,  J. — The  only  questions  for  examination  upon  this 
appeal  arise  upon  rulings. made  at  the  trial  in  regard  to  the 
admission  and  rejection  of  evidence. 

The  action  was  for  goods  sold  and  delivered.  The  answer 
denied  the  sale  to  the  Defendant,  and  alleged  that  the  Plaintiffs 
sold  the  goods  in  question  to  one  Samuel  Lowenstein;  and 
further  set  up  as  a  defence,  that  the  Plaintiffs  made  a  general 
assignment  of  all  their  property,  including  the  demand  in  ques- 
tion, to  one  Moses  Bronner ;  and  that  the  said  assignee  after- 
wards sold  and  assigfned  the  said  demand  to  one  Joseph 
Lowenstein,  to  whom  the  said  Samuel  Lowenstein  had  paid 
the  same. 

After  the  Plaintiffs  had  given  proof  respecting  the  sale  and 
delivery  of  the  goods  in  question  to  the  Defendant,  his  coun- 
sel, on  cross-examination  of  Plaintiffs'  witnesses,  drew  out 
proof  which,  unexplained,  tended  to  show  that  the  goods  were 
sold,  and  the  credit  given  to  Samuel  Lowenstein,  and  not  to 
the  Defendant,  and  that  the  Plaintiffs  were  willing  to  trust 
Lowenstein,  believing  him  to  be  responsible;  and  tending  to 
contradict  and  discredit  the  testimony  of  the  Plaintiff,  Sedcel 
Bronner,  who  had  sworn  that  he  refused  to  sell  the  goods  to 
Lowenstein,  and  that  Nathaniel  Bishop  had,  at  that  time,  told 
him  not  to  trust  Lowenstein,  because  he  was  not  responsible. 
The  said  Bishop  was  then  called  by  the  Plaintiffs  as  a  witness, 
and  was  asked  to  state  whether  he  knew,  when  Lowenstein 
came  there,  anything  concerning  his  responsibility,  and  if  so, 
whether  he  made  any  communication  on  that  subject  to  the 
Plaintiffs.  To  this  question  the  Defendant's  counsel  objected, 
on  the  ground  that  the  Defendant  was  not  shown  to  be  pres- 
ent at  the  time.  The  Court  overruled  the  objection,  and  al- 
lowed the  question  to  be  put,  and  Defendant's  counsel  excepted. 

The  witness  answered  as  follows:  "I  did  think  I  knew  his 
responsibility,  and  I  told  Mr.  Bronner  I  would  not  trust  him, 
unless  he  would  give  security.  He  was  owing  me  a  large 
amount  at  that  time." 

In  deciding  the  question  raised  by  the  exception,  we  are 
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confined  to  a  consideration  of  the  question,  without  reference 
to  the  answer  given,  because  the  answer  is  not  responsive  to 
the  question.  The  answer  called  for  by  the  question  was  a 
simple  "yes"  or  "no."  It  was  merely  preliminary  to  another 
question,  which  might  have  called  for  what  the  witness  told 
the  Plaintiffs  on  the  subject  of  Lowenstein's  responsibility. 

The  Court  could  not  know,  when  ruling  upon  the  question, 
that  anything  more  than  "yes"  or  "no"  to  it  was  called  for, 
and  it  must  be  deemed  to  have  made  the  ruling  with  that  view. 
The  objection  that  the  Defendant  was  not  present  at  the  time 
inquired  about,  is  not  pertinent,  and  was  properly  overruled. 
But  if  the  question  had  gone  further,  and  called  for  the  com- 
munication made  to  the  Plaintiffs  on  the  subject,  I  think  it 
would  have  been  admissible.  As  the  evidence  then  stood  upon 
the  issue  whether  the  goods  were  sold  to  Lowenstein  or  to  the 
Defendant,  there  being  a  conflict  on  that  subject,  and  upon 
the  collateral  and  pertinent  fact,  whether  the  Plaintiffs  were 
willing  to  trust  Lowenstein,  and  even  whether  they  knew  him 
to  be  irresponsible,  it  was  undoubtedly  competent  for  the  Plain- 
tiffs to  give  further  testimony  on  that  subject. 

The  fact  that  the  Plaintiffs  knew  Lowenstein  to  be  untrust- 
worthy, was  one  which  it  was  proper  the  jury  should  know  and 
consider  in  weighing  the  balanced  testimony  upon  the  ques- 
tion whether  they  did  trust  him.  And  so  it  was  proper  to  show 
that  they  were  informed  of  that  fact  by  Bishop,  or  any  other 
person  who  knew  it ;  and  the  objection  that  the  Defendant  was 
not  present  when  the  communication  of  that  fact  was  made 
to  them,  presented  no  reason  for  its  exclusion  ( 1  Greenl.  Ev. 
§§  101,  108).  In  both  points  of  view,  therefore,  the  objection 
was  properly  overruled. 

The  Defendant,  upon  the  trial — after  it  had  appeared  that 
the  Plaintiffs,  in  November,  1857,  had  made  a  general  assign- 
ment to  Moses  Bronner,  and  that  in  March,  1858,  after  they 
had  procured  a  settlement  with  their  creditors,  Moses  Bronner 
had  reassigned  to  them  the  assigned  property,  including  the 
claim  in  question — produced  a  bill  of  sale  of  the  demand  in 
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question  to  Joseph  Lowenstein,  purporting  to  have  been  made 
by  Moses  Bronner,  assignee,  on  the  1st  day  of  December,  1857, 
in  consideration  of  four  notes,  payable  at  two,  four,  six,  and 
eight  months. 

This  bill  of  sale,  it  was  shown,  was  not  executed  by  Moses 
Bronner -in  person,  nor  with  his  knowledge  or  consent,  and 
that  he,  upon  its  being  made  known  to  him,  repudiated  it,  and 
delivered  back  the  notes  to  the  agent  of  Lowenstein,  who  had 
procured  the  paper  to  be  executed.  This  agent  testified  that 
he  endorsed  the  first  note,  and  when  he  got  it  back,  tore  his 
name  off,  and  that  he  supposed  it  was  destroyed,  though  he 
did  not  know. 

Samuel  Lowenstein,  as  a  witness,  testified  as  to  the  notes, 
that  after  the  assignment  to  Joseph  Lowenstein  he  saw  the 
first  one  in  a  banking-house  in  Rochester.  The  Defendant's 
counsel  asked  him,  "By  whom  was  the  note  you  saw  in  Roch- 
ester endorsed?" 

This  question  was  objected  to  by  the  Plaintiffs'  counsel,  on 
the  ground  that  the  loss  of  the  note  was  not  proved,  and  it  was 
not  shown  to  be  in  Plaintiffs'  possession. 

The  Court  sustained  the  objection,  and  the  Defendant  ex- 
cepted. 

It  is  insisted  by  the  counsel  for  the  Defendant  that  the  evi- 
dence was  competent,  as  tending  to  show  that  the  assignee  did 
not  return  the  notes,  but  kept  them  until  due,  and  so  ratified  the 
sale  of  the  claim  in  suit,  and  that  the  proof  of  the  destination 
of  the  notes  was  sufficient  to  entitle  Defendant  to  the  evidence. 

I  do  not  think  the  Defendant  made  a  case  entitling  him  to 
the  evidence.  In  the  first  place,  as  there  was  no  offer  to  show, 
or  suggestion,  that  the  assignee  was  the  endorser,  it  did  not 
appear  to  be  material  to  inquire  by  whom  the  note  was  en- 
dorsed; and  though  the  objection  was  not  on  that  ground, 
it  was  no  error  in  the  Court  to  exclude  immaterial  evidence 
upon  its  own  motion,  although  no  objection  was  raised  by  the 
opposite  party  (Cooper  v.  Barber,  24  Wend.  105).  Again, 
there  was  no  sufficient  evidence  of  the  loss  or  destruction  of 
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the  note.  Fulda,  the  agent  to  whom  it  was  returned,  had 
made  no  search  for  it,  and  did  not  know  that  it  was  destroyed. 
Nor  was  it  shown  that  it  was  not  still  in  the  banking-house  in 
Rochester.  It  was  not  competent,  therefore,  to  give  parol 
proof  of  the  endorsement. 

The  only  other  point  now  insisted  upon  by  the  Defendant's 
counsel  is,  that  there  was  no  sufficient  proof  of  the  absence  of 
the  witness  Fulda,  at  the  time  of  the  trial,  to  authorize  the 
admission  of  his  deposition,  taken  conditionally  under  the  stat- 
ute. It  was  proved  that  Fulda  resided  out  of  the  State ;  that 
he  was  in  the  habit  of  visiting  the  city  of  New  York,  where 
the  action  was  tried,  two  or  three  times  a  year,  and  remaining 
but  a  single  day;  that  when  he  was  in  the  city  he  made  the 
place  of  business  of  the  witness  called  to  prove  his  absence,  his 
headquarters,  and  that  the  witness  had  no  knowledge  or  inti- 
mation of  his  then  being  in  town.  That  his  last  place  of  busi- 
ness, when  he  lived  in  New  York,  was  with  a  Mr.  Waller,  and 
that  the  witness  had,  on  the  morning  of  the  trial,  been  to 
Waller's  to  ascertain  whether  he  was  there,  and  found  that  he 
was  not. 

And  that  Fulda,  when  applied  to  to  attend  the  trial,  had 
said  his  business  would  not  admit  of  his  absence  a  week  or  two 
attending  on  the  trial.  There  was  no  evidence  *  tending  to 
show  that  he  was  in  the  State,  and  clearly  the  evidence  of  his 
absence  was  prima  facie  sufficient. 

I  can  see  no  groilnd  for  reversing  the  judgment,  and  am  of 
the  opinion  that  it  should  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  EX  rel.  THE  NATIONAL  BROADWAY 
BANK,  Appellants,  v.  JOHN  T.  HOFFMAN,  Mayor, 
&c.,  AND  Others,  Respondents. 

United  States  Securities — Certificates  of  Indebtedness  not  exempt  from 

local  Taxes. 

Certificates  of  indebtedness,  issued  in  pursuance  of  the  Act  of  Congress 
of  March  1,  1862,  are  not  exempt  from  taxation  by  State  or  municipal 
authority. 

A  Congressional  declaration  of  exemption  from  taxation  adds  no  force 
to  that  which  is  the  subject  of  constitutional  exemption.  Whatever  sub- 
ject is  constitutionally  exempt  from  taxation,  is  so  without  legislative 
declaration,  and  a  legislative  declaration  of  exemption  of  subjects  not  con- 
stitutionally exempted,  is  of  no  validity. 

John  E.  Burrill  for  Appellants. 
/?.  O'Gonnan  for  Req)ondents. 

Hunt,  J. — ^On  the  30th  April,  1866,  the  Legislature  passed 
an  act  authorizing  and  directing  the  Board  of  Supervisors  of 
the  county  of  New  York  to  refund  to  any  bank  which  may 
have  paid  taxes  in  that  county,  for  the  years  1863  or  1864, 
such  an  amount  of  said  tax  as  was  imposed  or  levied  upon  said 
bank  in  respect  to  any  portion  of  its  capital  stock  invested  in 
securities  of  the  United  States,  by  law  exempt  from  taxation ; 
and  for  this  purpose  to  cause  to  be  issued  county  bonds,  signed, 
sealed,  and  attested,  as  thereby  required,  for  the  amount  of  the 
claim  of  such  bank,  after  it  should  have  been  audited  and  al- 
lowed by  said  board,  and  approved  by  the  Mayor  and  Cor- 
poration Counsel  (Laws  1866,  vol.  2,  page  1996). 

The  Broadway  Bank  having  paid  such  tax,  presented  its 
claim  to  the  board,  and  the  same  was  audited  and  allowed  at 
the  sum  of  $53,132.31,  as  of  May  1st,  1866,  and  such  auditing 
and  allowance  was  approved  by  the  Mayor  and  Corporation 
Counsel,  and  bonds  for  that  amount  were  ordered  by  the  board 
to  be  issued  to  said  bank. 

In  pursuance  of  an  ordinance  of  the  said  board,  passed  Jan- 
uary 7th,  1867,  county  bonds  in  the  form  prescribed  by  the 
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said  act  of  April  30th,  1866,  and  said  ordinance,  were  prepared, 
and  ready  to  be  signed,  sealed,  and  issued  to  the  said  bank; 
but  the  Defendants  refused  to  execute  or  deliver  the  same. 

The  ground  of  this  refusal  is,  that  a  portion  of  the  capital 
stock  of  the  Broadway  Bank,  on  which  the  aforesaid  taxes  of 
1863  and  1864  were  levied,  was  invested  in  certificates  of  in- 
debtedness, issued  under  the  act  of  Congress  of  March  1st, 
1862;  and  the  Defendants  claim  that  such  certificates  are  not 
securities  of  the  United  States  by  law  exempt  from  taxation, 
and  that  it  had  been  so  adjudged  by  a  branch  of  the  Supreme 
Court  since  the  decision  of  the  Board  of  Supervisors.  The 
General  Term  of  the  First  District  held  that  the  certificates 
were  liable  to  taxation.  The  Plaintiffs  appealed  from  that 
judgment  to  this  Court.  Certificates  of  indebtedness  under 
the  act  of  Congress  of  March  17th,  1862,  were  held  by  other 
banks,  and  were  presented  for  decision  in  the  same  judgment. 

Certain  evidences  of  debt  against  the  United  States  are  au- 
thorized by  the  U.  S.  statutes,  to  which  I  will  presently  refer, 
which  it  is  claimed  are  exempt  from  taxation  by  State  author- 
ity. 

The  exemption  is  claimed  on  two  grounds:  first,  of  the 
express  declarations  of  the  United  States  statutes  to  that  effect; 
secondly,  that  they  are  instrumentalities  of  the  United  States 
government,  necessary  to  the  administration  of  its  affairs,  and 
for  that  reason  not  liable  to  taxation  by  the  authority  of  the 
State. 

The  statutes  in  question  are  those  of  March  1st,  1862  (vol. 
12,  p.  352,  U.  S.  Statutes  at  Large),  and  March  17th,  1862 
(p.  370,  same  vol.).  By  the  act  of  March  1st  the  Secretary 
of  the  Treasury  was  authorized  "to  cause  to  be  issued  to  any 
public  creditor  who  may  be  desirous  to  receive  the  same,  upon 
requisition  of  the  head  of  the  proper  department,  in  satisfac- 
tion of  audited  and  settled  demands  against  the  United  States, 
certificates  for  the  whole  amount  due,  or  part  thereof,  not  less 
than  one  thousand  dollars;  which  certificate  shall  be  payable 
in  one  year  from  date,  or  earlier,  at  the  option  of  the  Govern- 
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ment,  and  shall  bear  interest  at  the  rate  of  six  per  centum 
per  annum." 

This  act  is  entitled,  "To  authorize  the  Secretary  of  the 
Treasury  to  issue  certificates  of  indebtedness  to  public  credi- 
tors." It  assumes  the  existence  of  a  creditor,  and  of  an  audited 
demand  against  the  United  States.  It  authorizes  a  certificate 
of  indebtedness  to  be  given  to  him,  payable  one  year  from 
date,  or  earlier,  if  he  shall  be  desirous  to  receive  the  same.  It 
is  a  provision  for  extending  for  one  year  the  recognized  and 
admitted  demand  of  a  public  creditor.  It  is  in  no  sense  a  bor- 
rowing of  money.  The  debt  already  existed,  had  been  audited 
by  the  proper  bureau,  and  the  arrangement  under  considera- 
tion was  for  time  merely.  The  act  of  March  17th  (p.  370) 
provided  that  the  Secretary  of  the  Treasury  might  issue  "cer- 
tificates of  indebtedness"  such  as  are  authorized  by  an  act 
(above  referred  to),  to  such  creditors  as  may  desire  to  receive 
the  same  in  discharge  of  checks  drawn  by  disbursing  officers 
upon  sums  placed  to  their  credit  upon  the  books  of  the  treas- 
urer, upon  requisitions  of  the  proper  departments,  as  well  as 
in  discharge  of  audited  and  settled  accounts,  as  provided  by 
said  act. 

The  latter  act  possesses  the  same  elements,  and  no  others, 
than  the  one  before  referred  to ;  simply  extending  the  authority 
to  issue  the  certificates  to  a  different  class  of  creditors — those 
who  held  checks  drawn  by  disbursing  officers.  The  Secre- 
tary is  authorized  by  these  acts,  in  the  event  that  certain  public 
creditors  shall  desire  it,  to  issue  to  them  certificates  that  the 
government  is  so  indebted  to  them;  which  certificates,  it  is 
enacted,  shall  bear  an  interest  of  six  per  cent.,  and  shall  entitle 
the  government  to  a  credit  of  one  year  or  less,  at  the  option  of 
the  government. 

I  will  now  refer  to  those  statutes  which  declare  that  the 
bonds  and  other  securities  of  the  United  States  shall  be  exempt 
from  State  taxation,  under  which  exemption  is  claimed  for 
their  certificates.  These  declarations  commenced  with  the  act 
of  Feb.  25th,  1862  (vol.  12,  p.  345,  §  2),  and,  so  far  a.s  I  am 
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able  to  discover,  end  with  the  act  of  March  3d,  1865.  As 
we  know  from  historical  information,  as  well  as  by  a  reference 
to  the  statutes  of  the  United  States,  the  government  has  been 
a  borrower  of  money,  at  intervals,  from  its  organization.  But 
without  going  further  back,  I  have  now  before  me  the  statute 
of  July  12th,  1841,  authorizing  a  loan  of  $12,000,000,  and  the 
issuing  of  stock  therefor;  the  act  of  April  15th,  1842,  author- 
izing an  additional  loan  of  $5,000,000,  in  the  same  manner; 
the  act  of  July  22d,  1846,  authorizing  the  issue  of  treasury 
notes  to  the  extent  of  $10,000,000,  or  the  issuing  of  stock  in 
lieu  thereof;  the  act  of  January  28th,  1847,  authorizing  the 
issuing  of  $23,000,000  of  treasury  notes ;  the  act  of  February 
8th,  1861,  authorizing  the  loan  of  $25,000,000,  and  the  issuing 
of  stock  therefor;  the  act  of  March  2d,  1861,  authorizing  a  like 
loan  of  $10,000,000;  and  the  act  of  July  17th,  1861,  author- 
izing the  issue  of  $250,000,000  of  treasury  notes.  Neither 
of  these  acts  contain  the  declaration  that  the  securities  issued 
under  them  should  be  exempt  from  State  taxation.  The  first 
act  in  which  this  provision  is  found  is  that  of  February  25th, 
1862  (vol.  12,  p.  345,  §  2),  authorizing  the  issue  of  $150,- 
000,000  of  United  States  treasury  notes,  payable  to  bearer  at 
the  treasury  of  the  United  States,  of  the  denomination  of  five 
dollars,  and  providing  that  $50,000,000  should  be  in  lieu  of 
the  demand  notes  authorized  by  the  act  of  July  17th,  1861; 
providing  further,  that  the  notes  thus  issued  should  be  receiv- 
able in  payment  of  all  taxes,  except  duties  on  imports,  and 
should  be  a  legal  tender  in  payment  of  all  "public  and  private 
debts,  except  duties  on  imports,  and  interest  as  aforesaid." 
The  next  section  of  the  act,  in  order  "to  enable  the  Secretary 
of  the  Treasury  to  fund  the  treasury  notes  and  floating  debt  of 
the  United  States,"  authorized  the  issue  of  bonds,  commonly 
called  five-twenties,  not  exceeding  five  hundred  millions  of 
dollars,  bearing  six  per  cent,  interest.  The  Secretary  was 
further  authorized  to  dispose  of  such  bonds  for  coin  or  treasury 
notes,. or  notes  issued  under  the  provisions  of  this  act;  and  it 
was  then  declared  that  all  stocks,  bonds,  and  other  securities 
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of  the  United  States,  held  by  individuals,  corporations,  or  as- 
sociations within  the  United  States,  shall  be  exempt  from 
taxation  by  or  under  State  authority.  The  next  provision  of 
this  kind  is  in  the  act  of  March  3d,  1863  (vol.  12,  p.  709), 
authorizing  the  Secretary  of  the  Treasury  to  borrow  $600,- 
000,000  on  bonds  of  the  United  States,  and  to  issue  $400,000,- 
000  of  "treasury  notes,"  bearing  six  per  cent,  interest,  and 
$150,000,000  of  "United  States  notes,"  without  interest,  which 
shall  be  legal  tenders ;  "and  all  the  bonds  and  treasury  notes,  or 
United  States  notes,  issued  under  the  provisions  of  this  act, 
shall  be  exempt  from  taxation  by  or  under  State  or  municipal 
authority." 

The  next  declaration  of  exemption  is  found  in  the  act  of 
March  3d,  1864  (vol.  13,  p.  13),  authorizing  the  issue  of 
$200,000,000  of  five-forty  bonds,  bearing  an  interest  of  five 
per  cent.,  where  it  is  declared  that  "all  bonds  issued  under  this 
act  shall  be  exempt  from  taxation  by  or  under  State  or  muni- 
cipal authority." 

And  again  on  the  30th  of  June,  1864  (vol.  13,  p.  218),  the 
Secretary  was  authorized  to  borrow  four  hundred  millions  of 
dollars ;  to  issue  therefor  bonds,  bearing  an  interest  of  six  per 
cent. ;  and  it  was  declared  that  "all  bonds,  treasury  notes,  and 
other  obligations  of  the  United  States,  shall  be  exempt  from 
taxation,  by  or  under  State  or  municipal  authority." 

And  again,  by  the  act  of  January  28th,  1865,  the  act  last 
mentioned  was  amended,  by  authorizing,  in  lieu  of  the  bonds 
authorized  by  the  first  section  of  that  act,  treasury  notes  of  the 
description  authorized  in  the  second  section  thereof ;  and  after 
making  certain  provisions  for  the  disposal  of  the  same,  it  was 
enacted  that  "such  notes  shall  be  exempt  from  taxation  by  or 
under  State  or  municipal  authority." 

The  only  remaining  declaration  is  found  in  the  act  of  March 
3d,  1865,  by  which  the  Secretary  was  authorized  to  borrow 
$600,000,000,  and  to  issue  therefor  bonds,  or  treasury  notes, 
in  such  form  as  he  may  prescribe,  bearing  an  interest  not  ex- 
ceeding six  per  cent.     The  second  section  prescribes  the  man- 
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ner  in  which  the  "bonds  or  other  obligations  issued  under  this 
act"  shall  be  disposed  of,  and  concludes  in  these  words :  "and 
all  bonds  or  other  obligations  issued  under  this  act  shall  be 
exempt  from  taxation  by  or  under  State  or  municipal  author- 
ity." 

Before  commenting  upon  these  statutes,  a  reference  to  the 
principles  upon  which  the  bonds  of  the  United  States  have 
been  adjudged  to  be  exempt  from  State  taxation  will  be  ad- 
vantageous. McCulloch  V.  The  State  of  Maryland  (4  Wheat. 
R  316)  is  among  the  earliest  on  the  subject.  The  Supreme 
Court  of  the  United  States  there  decided  that  Congress  had 
the  power  to  incorporate  a  United  States  Bank ;  that  the  bank 
had  the  constitutional  right  to  establish  its  branches  of  discount 
and  deposit  within  any  State ;  that  the  taxing  such  branch  office 
by  a  State  was  retarding  and  burdening  the  operations  of  laws 
passed  to  carry  into  effect  the  powers  of  the  government,  and 
therefore  unconstitutional.  The  bank  and  its  branches  are 
held  to  be  "an  instrument  employed  by  the  government  in  the 
execution  of  its  powers,"  and  no  more  liable  to  taxation  than 
the  mail,  the  mint,  the  custom-house  papers,  or  judicial  process 
of  the  United  States.  That  the  tax  was  "upon  the  operation 
of  an  instrument  employed  by  the  government  of  the  Union  to 
carry  its  powers  into  execution."  It  was  expressly  stated  (p. 
436)  :  "This  opinion  does  not  deprive  the  States  of  any  re- 
sources which  they  originally  possessed.  It  does  not  extend  to 
a  tax  by  the  real  property  of  the  bank,  in  common  with  the 
other  real  property  within  the  State,  nor  to  a  tax  imposed  on 
the  interest  which  the  citizens  of  Maryland  may  hold  in  this 
institution,  in  common  with  other  property  of  the  same  descrip- 
tion throughout  the  State.  But  this  is  a  tax  on  the  opera- 
tions of  the  bank,  and  is  consequently  a  tax  on  the  operations 
of  an  instrument  employed  by  the  government  of  the  Union 
to  carry  its  powers  into  execution." 

In  Osborn  v.  The  United  States  Bank  (9  Wheat.  R.  738), 
the  Supreme  Court  of  the  United  States  was  asked  to  recon- 
sider its  opinion  in  the  case  of  McCulloch  v.  The  State  of 
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Maryland  (supra),  so  far  as  it  decided  that  the  States  had  no 
rightful  power  to  tax  the  Bank  of  the  United  States. 

Upon  such  reconsideration  the  former  decision  was  sus- 
tained, and  upon  the  same  general  grounds  as  before  set  forth. 

In  Weston  v.  The  City  of  Charleston  (2  Peters'  R.  449), 
the  city  of  Charleston  had  imposed  a  direct  tax  of  twenty-five 
cents  upon  the  hundred  dollars,  on  the  six  and  seven  per  cent, 
stock  of  the  United  States.  An  injunction  was  obtained  against 
its  collection,  and  the  question  of  the  legality  of  the  tax  was 
presented  to  the  Supreme  Court  of  the  United  States.  The 
Court  held  the  tax  to  be  unconstitutional,  saying:  "The  tax 
on  government  stock  is  thought  by  this  Court  to  be  a  tax  on 
the  contract,  a  tax  on  the  power  to  borrow  money  on  the  credit 
of  the  United  States,  and  consequently  to  be  repugnant  to  the 
Constitution." 

In  Dobbins  v.  The  Commissioners  of  Erie  County  (16  Pet- 
ers' R.  435),  the  Plaintiff  was  assessed  by  the  State  authorities 
upon  his  office  of  captain  of  a  revenue  cutter  of  the  United 
States,  and  the  question  was  submitted  to  the  Court  upon  the 
legality  of  such  taxation.  The  statute  of  Pennsylvania  au- 
thorized an  assessment  "upon  all  officers  and  posts  of  profit.'^ 

The  Court  held  the  taxation  to  be  illegal,  upon  the  ground 
that  the  officer,  like  the  vessel  he  commanded,  was  "a  means  to 
carry  into  effect  the  object  of  the  government,"  and  no  more 
liable  to  taxation  than  the  vessel. 

In  the  Bank  of  Commerce  v.  New  York  City  (2  Black, 
620),  the  doctrine  of  Weston  v.  The  City  of  Charleston  was 
reiterated  and  affirmed;  and  it  was  held  that  "a  State  tax  on 
the  loans  of  the  Federal  government  is  a  restriction  upon  the 
constitutional  power  of  the  United  States  to  borrow  money," 
and  thus  unconstitutional. 

It  is  evident  from  these  cases  that  a  stock  or  bond  of  the 
United  States,  issued  upon  a  loan  of  money  to  the  government, 
is  none  the  more  exempt  from  taxation  on  account  of  a  declara- 
tion to  that  effect  in  the  act  of  Congress  authorizing  the  issue. 
The  exemption  is  constitutional,  and  not  legislative. 
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Whatever  the  Constitution  exempts  is  exempt,  although  the 
act  of  Congress  is  silent  upon  that  point.  Whatever  the  Con- 
stitution does  not  make  exempt,  it  is  beyond  the  power  of  Con- 
gress to  exempt,  however  numerous  or  explicit  may  be  its 
declarations.  Thus  the  stocks  declared  to  be  exempt  in  Wes- 
ton V.  The  City  of  Charleston  contained  no  express  clause  of 
exemption.  The  same  is  true  of  the  stocks  which  are  the  sub- 
ject of  inquiry  in  what  are  called  the  tax  cases  (The  People  v. 
Commissioners  of  Taxes,  23  N.  Y.  197;  2  Black,  620).  So  of 
the  United  States  Bank  and  its  branches,  and  so  of  the  salary 
of  the  revenue  officer.  In  each  case  the  exemption  is  placed 
upon  the  express  ground  that  the  subject  taxed  was  a  means  or 
power  of  the  United  States,  necessary  or  useful  in  carrying  on 
the  operations  of  the  government.  Such  means  or  instruments 
cannot  be  taxed,  not  because  Congress  declares  that  they  shall 
not  be  taxed,  but  because  they  are  parts  of  the  operations  of 
the  government,  which  the  Constitution  declares  must  not 
be  burdened  or  impeded.  The  large  loans  authorized  by  Con- 
gress, by  three  several  laws,  during  the  year  1861,  are  none 
of  them,  in  terms,  exempted  from  State  taxation.  They  are, 
however,  as  effectually  shielded  by  the  Constitution  as  if  the 
strongest  words  had  been  employed  to  announce  such  exemp- 
tion. Congress  may  determine  what  are  the  suitable  means 
to  carry  on  the  government,  and  when  so  declared,  whether  in 
the  form  of  a  bank,  a  mail,  or  a  loan  of  money,  such  means, 
ipso  facto,  are  exempt  from  taxation.  On  the  other  hand,  it 
is  plainly  beyond  the  power  of  Congress  to  exempt  from  taxa- 
tion any  subject  or  matter,  within  the  territory  of  a  State, 
that  does  not  come  within  the  principle  of  the  exemption,  as  I 
have  stated  it.  In  the  language  of  Judge  Wayne,  in  Dob- 
bins V.  The  Commissioners  of  Erie  County  (sup.),  in  reference 
to  the  powers  of  the  State :  "Taxation  is  a  sacred  right,  essen- 
tial to  the  existence  of  government ;  an  incident  of  sovereignty. 
The  right  of  legislation  is  coextensive  with  the  incident,  to  at- 
tach it  upon  all  persons  and  property  within  the  jurisdiction 
of  a  State.     But  in  our  system  there  are  limitations  upon  that 
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right.  There  is  a  concurrent  right  of  legislation  in  the  States 
and  in  the  United  States,  except  as  both  are  restrained  by  the 
Constitution  of  the  United  States.  Both  are  restrained  by 
express  prohibition  on  the  subject,  and  the  States  by  such  as 
are  necessarily  implied  when  the  exercise  of  a  right  by  a  State 
conflicts  with  the  execution  of  another  sovereign  power  delega- 
ted to  the  United  States.  Taxation  is  a  soverign  power  in  a 
State ;  but  the  collection  of  revenue  upon  imported  goods,  and 
the  regulation  of  commerce,  are  also  sovereign  powers  in  the 
United  States." 

"It  is  so  ample  that  it  may  be  exercised  on  the  objects  to 
which  it  is  applicable,  to  the  utmost  extent  to  which  the  gov- 
ernment may  choose  to  carry  it."  "There  is  no  limit  in  the 
exercise  of  the  right,  no  guard  against  the  abuse  of  power, 
but  in  the  structure  of  the  government,  and  the  discretion  of 
the  representatives  of  the  people."  "It  is  not  confined  to  the 
people  and  property  of  the  State;  it  may  be  exercised  upon 
every  object  brought  within  its  jurisdiction"  (Penrose,  argu- 
endo, p.  438,  citing  numerous  cases).  It  is  only  when  a  sub- 
ject is  within  the  express  prohibition  of  the  Constitution  of  the 
United  States,  or  when  it  is  a  means  of  carrying  on  that 
government,  that  it  can  be  relieved  from  its  obligation  to  bear 
its  portion  of  State  taxation.  I  look  upon  the  Congressional 
declaration  of  exemption  as  of  no  legal  effect,  but  doubtless 
of  service,  in  carrying  upon  the  face  of  the  authority  to  bor- 
row an  evidence  of  exemption  which,  with  the  uninformed  or 
the  unreflecting,  would  give  greater  facility  in  obtaining  the 
desired  loans. 

Nor  do  I  consider  it  by  any  means  certain  that  the  declara- 
tion of  exemption  was  intended,  to  apply  to  the  certificates 
in  question.  The  very  frequency  of  its  repetition,  and  the 
generality  of  its  terms,  afford  evidence  to  the  contrary.  Thus, 
in  the  act  of  February  25,  1862,  authorizing  the  issue  of 
$150,000,000  of  treasury  notes,  and  of  $500,000,000  of  bonds 
to  fund  the  treasury  notes,  it  is  declared  that  "all  stocks,  bonds, 
and  other  securities  of  the  United  States,  held  by  individuals. 
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corporations,  or  associations  within  the  United  States,  shall 
be  exempt  from  taxation  by  or  under  State  authority." 

This  is  claimed  to  cover  the  certificates  now  under  considera- 
tion, although  they  were  issued  afterward.  Upon  the  same 
argument,  however,  it  would  protect  all  the  bonds,  and  security 
of  every  kind,  afterward  provided  for  by  Congress.  Why, 
then,  should  the  six  separate  declarations  of  exemption  which 
I  have  quoted  have  been  made  in  the  acts  of  Congress  ?  Upon 
this  construction  they  are  simply  absurd ;  while  upon  the  legal 
principle  that,  although  general  terms  are  used  in  a  contract 
or  a  statute,  they  are  to  be  restricted  in  their  application  to 
the  subject-matter  in  hand,  the  repetition  is  sensible  and  intel- 
ligible. This  idea  is  sustained  by  the  difference  of  language 
in  the  different  statutes.  Thus,  the  language  last  quoted  is 
general,  while  in  the  act  of  March  3d,  1863,  it  is  declared  that 
"the  bonds,  treasury  notes,  and  United  States  notes,  issued 
under  the  provisions  of  this  act,''  shall  be  exempt ;  limiting  the 
exemption  to  the  issues  then  authorized.  So  in  the  acts  of 
March  3d,  1864,  of  January  28th,  1865,  and  of  March  3d, 
1865,  the  exemption  is  confined  to  "all  bonds  issued  under  this 
act,"  or  equivalent  words;  while  in  the  act  of  June  3d,  1864, 
the  language  includes  all  bonds,  treasury  notes,  and  other  ob- 
ligations of  the  United  States. 

I  think  this  language  is  to  be  applied,  in  each  case,  to  the 
issues  authorized  by  the  acts  in  which  it  is  found.  It  will  be 
observed  that  the  act  authorizing  the  issue  of  the  certificates 
now  under  consideration  contains  no  declaration  of  exemp- 
tion; and  unless  they  are  to  be  exempt  upon  the  ground  that 
they  are  the  means  and  instruments  of  the  general  govern- 
ment, necessary  to  its  operations,  they  must  come  within  the 
general  scope  of  State  taxation.  I  do  not  think  they  are  such. 
The  money  or  materials,  or  whatever  may  have  been  the  origi- 
nal consideration  of  the  indebtedness  in  question,  had  been 
previously  received  by  the  government.  The  certificates  were 
not  issued  to  obtain  either  money  or  materials,  but  were  to  be 
issued  as  a  means  of  pa)nTient,  at  a  subsequent  day,  for  what 
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had  already  been  received  and  spent  by  the  government.  They 
cannot  come  under  the  head  of  "borrowing  money,"  which 
was  the  theory  upon  which  the  constitutional  exemption  was 
declared  by  the  Supreme  Court  of  the  United  States;  nor  can 
they  be  deemed  a  means  necessary  to  the  operations  of  the 
government,  like  ships,  a  bank,  the  mail,  the  custom-house, 
and  the  like.  They  are  simply  claims  of  a  creditor  against  a 
debtor,  and  against  a  debtor  who  is  not  liable  to  prosecution, 
and  who  could  not,  like  an  individual,  be  embarrassed  by  a 
seizure  of  his  property.  The  certificates  do  not  show  upon 
their  face  what  was  the  consideration  of  the  original  indebted- 
ness, nor  is  there  any  evidence  upon  that  subject.  They  simply 
show  an  indebtedness,  which  has  been  audited  and  allowed, 
and  which  the  government  has  promised  to  pay. 

This  Court  should  acquiesce  fully  in  the  decisions  of  the  Su- 
preme Court  of  the  United  States  upon  questions  arising  under 
the  laws  and  Constitution  of  the  United  States. 

While  I  do  this  cheerfully,  I  am  of  the  opinion  that  exemp- 
tions like  those  under  consideration  should  not  be  extended, 
but  should  be  limited  to  the  cases  decided,  or  to  those  falling 
necessarily  within  their  principles.  That  Court  has  decided 
that  to  tax  a  loan  of  the  United  States  is  an  interference  with 
the  constitutional  power  of  the  Federal  government  to  borrow 
money,  and  therefore  illegal.  In  this  we  acquiesce.  It  has 
also  decided  that  the  means  and  instruments  of  the  government 
necessary  for  carrying  on  its  operations  cannot  be  impeded  or 
burdened  by  State  taxation.  Upon  this  principle  the  United 
States  Bank,  the  custom-house,  its  vessels,  munitions  of  war, 
post-offices,  and  the  immediate  property  or  functions  of  that 
government,  cannot  be  taxed  by  the  States.  It  has  never  been 
decided,  however,  that  a  certificate  or  statement  of  a  past  in- 
debtedness, which  is  property  in  the  hands  of  a  citizen,  and  in 
relation  to  which  there  is  no  evidence  of  the  original  considera- 
tion, and  which  has  never  been  declared  by  Congress  to  be 
such,  is  to  be  deemed  as  a  matter  of  law  a  necessary  instru- 
mentality of  the  government,  and  thus  exempt  from  taxation. 
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There  is  no  particular  virtue  in  the  written  statement  or 
certificate.  It  simply  affords  ready  proof  of  the  debt,  but 
does  not  alter  its  character.  And  yet  it  would  hardly  be  con- 
tended that  if  the  government  had  years  before  purchased 
property  of  an  individual,  for  which  it  yet  owed  the  purchase- 
money,  but  had  given  no  certificate  or  evidence  of  the  debt, 
that  this  would  not,  for  the  purposes  of  taxation,  be  deemed  a 
part  of  the  estate  or  effects  of  the  seller,  and  liable  to  taxation, 
as  much  as  if  the  purchase  had  been  made  and  the  money  owed 
by  an  individual.     The  present  case  is  in  legal  effect  the  same. 

I  see  no  reasonable  ground  upon  which  the  exemption  under 
consideration  can  be  claimed;  and,  considering  the  enormous 
taxation  to  which  the  people  of  this  State  are  subject,  and 
must  continue  to  be  subjected,  it  would  be  unwise,  if  we  could 
do  so,  to  exempt  from  its  power  of  taxation  any  property 
upon  which  it  has  a  legal  hold. 

The  Courts  have  no  such  power.  Their  duty  is  merely  to 
declare  the  law. 

In  my  opinion  the  General  Term  was  right  in  holding  these 
certificates  to  be  liable  to  taxation,  and  their  judgment  should 
be  affirmed. 

Affirmed 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  EX  rel.  THE  BANK  OF  NEW  YORK.  v. 
THE  BOARD  OF  SUPERVISORS  OF  THE  COUNTY 
OF  NEW  YORK. 

United  States  Securities — Legal   Tender  Notes  not  exempt  from  Local 

Taxes. 

Legal  tender  notes,  issued  under  the  Act  of  Congress  of  February  25, 
1862,  are  not  exempt  from  State  or  municipal  taxation. 

Wheeler  H.  Peckham  for  Appellant. 
R,  O'Gorman  for  Respondents. 

Hunt,  /. — This  case  presents  the  satne  general  questions 
as  are  involved  in  the  case  of  the  Broadway  National  Bank. 

My  opinion  in  that  case  examines  the  question  fully,  and  I 
refer  to  it  as  expressive  of  my  views  of  this  case. 

I  have  there  indeavored  to  show  that  a  Congressional 
declaration  of  exemption  is  of  no  effect;  that  it  is  the  Con- 
stitution, and  not  the  law,  which  gives  the  exemptions. 

I  have  endeavored  also  to  show  that  certificates  of  indebt- 
edness are  not  within  the  spirit  of  any  of  the  decisions  exempt- 
ing public  loans  from  taxation. 

Upon  the  same  principles  I  am  of  the  opinion  that  legal 
tender  notes  are  not  exempt  from  State  taxation ;  that  they  are 
not  loans  to  the  United  States,  and  that  here  is  no  declara- 
tion of  Congress  requiring  their  exemption. 

They  are  in  no  sense  loans  or  the  representatives  of  loans. 
They  are  currency — the  medium  by  which  purchases  are  made, 
or  debts  are  paid,  involving  no  idea  of  borrowing  or  lending. 

If  A  buys  of  B  a  house  or  a  horse,  and  pays  him  the  price 
thereof  in  bank-notes,  is  there  any  view  in  which  A  can  there- 
by be  made  a  borrower  of  B?  The  government  occupies 
simply  the  position  of  a  payer,  or  of  a  purchaser,  with  refer- 
ence to  these  notes. 

Legal  tender  notes  are  money,  expressly  declared  to  be  "law- 
ful money  and  a  legal  tender  in  payment  of  all  debts,  public 
and  private,"  except  duties  on  imports,  and  are  to  be  "reissued 
from  time  to  time  as  the  exigencies  of  the  public  interests  shall 
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require."  They  are  to  all  intents  and  purposes  "money"  in 
the  hands  of  banks  and  individuals. 

They  are  neither  loans  to  the  government,  nor  are  they  its 
instrumentailties  necessary  for  carrying  on  its  affairs.  After 
they  are  issued  by  the  government  they  are  the  circulating 
medium  of  the  country,  used  by  the  individuals,  in  and  for  the 
ordinary  transaction  of  their  affairs,  as  private  property,  and 
with  no  reference  to  the  wants  or  the  conveniences  of  the 
government. 

The  government  issues  eagles,  half-eagles,  and  dollars, 
as  well  as  legal  tender  notes,  and  for  the  same  purpose.  It  is 
indispensable  to  the  carrying  on  the  affairs  of  government  that 
it  should  possess  the  power  to  coin  and  to  issue  this  money ;  but 
no  one  will  contend  that  it  is  exempt  from  taxation,  after  it 
has  reached  the  hands  of  individuals,  or  that  when  it  has  enter- 
ed into  the  circulation  of  the  country  it  is  to  be  regarded  as  an 
agency  of  the  Federal  government.  The  principle  is  the  same, 
as  to  the  paper  money  issued  by  it. 

Nothing  can  be  more  unreasonable  or  impracticable  than 
the  idea  of  exempting,  money  thus  in  circulation  from  State 
or  municipal  taxation. 

Nor  do  I  find  any  express  declaration  of  Congress  that  these 
legal  tender  notes  shall  be  exempt  from  taxation. 

In  giving  a  interpretation  to  the  language  of  these  acts, 
it  is  to  be  borne  in  mind  that  there  are  many  kinds  of  obliga- 
tions to  which  the  language  may  be  applied. 

There  are  coupon  and  registered  bonds,  authorized  by 
numerous  acts.  There  are  treasury  notes,  payable  three  years 
from  date,  bearing  an  interest  of  seven  and  three-tenths  per 
centum  per  annum ;  and  treasury  notes  not  bearing  interest,  but 
payable  on  demand,  at  the  Assistant  Treasurer's  office  in  New 
York,  Boston,  or  Philadelphia  (not  being  legal  tenders)  ;  and 
treasury  notes  payable  in  one  year,  bearing  an  interest  of  three 
and  sixty-five-hundredths  per  centum,  and  certificates  of  in- 
debtedness, and  compound  interest  notes,  payable  with  six  per 
cent,  interest.  We  thus  have  bonds  or  stock,  technically  so 
called,  certificates  of  indebtedness,  treasury  notes  at  different 
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times,  and  different  rates  of  interest,  an  United  States  demand 
notes,  in  additional  to  legal  tenders. 

In  various  acts,  passed  since  1862,  authorizing  the  issue  of 
bonds,  it  is  expressly  declared  that  the  bonds  shall  be  exempt 
from  taxation. 

So  when  treasury  notes  are  authorized,  they  are  expressly 
declared  to  be  so  exempt ;  but  in  the  act  authorizing  the  issue 
of  legal  tender  notes  (Feb.  25,  1862),  the  words  do  not  seem 
which  it  declared  should  be  legal  tender  in  payment  of  debts, 
to  be  intended  to  embrace  their  exemption.  The  first  section 
of  the  act  authorized  the  issue  of  $150,000,000  of  treasury 
notes,  of  a  denomination  of  not  less  than  five  dollars  each, 
and  should  in  substance  be  the  money  of  the  United  States. 

If  these  notes  had  been  intended  to  be  exempted,  the  section 
in  which  they  were  authorized  would  have  been  the  natural 
place  in  which  to  look  for  the  declaration  to  that  effect.  We  do 
not  find  it  there. 

The  next  section  authorizes  the  emission  of  $500,000,000  of 
six  per  cent,  bonds,  for  the  avowed  purpose  of  funding  the 
treasury  notes  and  floating  debt  of  the  United  States. 

These  bonds  the  Secretary  is  authorized  to  dispose  of  at 
their  market  value ;  and  in  the  same  sentence,  delayed  only  by 
a  semicolon,  is  the  statement  that  all  stocks  bonds,  and  other 
securities  of  the  United  States  shall  be  exempt  from  taxation. 

I  think  the  fair  construction  of  this  exemption  would  limit 
it  to  the  bonds  and  stocks  in  that  section  referred  to,  or  at  the 
most  that  the  "other  securities**  intended  to  embrace  other  like 
securities,  or  other  bonds  and  stocks  by  other  acts  authorized 
to  be  issued.  This  view  is  strengthened  by  the  fact  that  in 
all  the  other  acts,  as  I  have  before  stated,  the  notes  intended 
to  be  exempted  are  referred  to,  and  exempt  by  name. 

The  same  construction  may  be  given  to  the  act  of  June  30, 
1864,  which  is  the  only  other  act  containing  general  words  of 
exemption. 

By  that  act  the  Secretary  was  authorized  to  borrow  $400,- 
000,000  upon  the  credit  of  the  United  States,  and  to  issue 
bonds  therefore,  and  to  issue  $200,000,000  of  treasury  notes, 
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both  of  said  securities  bearing  interest  and  payable  at  a  future 
day;  and  it  was  enacted  that  "all  bonds,  treasury  notes,  and 
other  obligations  of  the  United  States  shall  be  exempt  from 
taxation."  This  also,  in  my  judgment,  should  be  limited  to  the 
subject-matter  of  the  act,  to  wit,  bonds  and  treasury  notes, 
or  at  the  most  to  the  other  bonds  and  treasury  notes  of  the 
various  kinds  I  have  mentioned,  which  might  be  deemed  "other 
obligations"  of  a  like  character. 

If  it  had  been  intended  to  exempt  legal  tender  notes,  apt 
words  to  describe  them  would  have  been  used,  or  the  notes 
in  the  act  referred  to  would  have  been  specified. 

It  is  inconceivable  that  Congress  should  have  continued  to 
repeat  and  reiterate  this  exemption  on  six  different  occasions, 
if  the  acts  of  February  25,  1862,  and  of  June  30th,  1864,  were 
intended  to  embrace  all  the  securities  or  obligations  of  the 
United  States  in  all  imaginable  forms. 

In  my  opinion  such  legal  tender  notes  are  not  exempt  from 
State  taxation. 

.  There  may  be  a  distinction  as  to  the  statutory  declaration, 
in  reference  to  the  small  quantity  of  notes  issued  under  the  act 
of  March,  1863. 

The  language  is  there  more  specific  than  in  the  act  of  Feb- 
ruary, 1862.  It  does  not  appear  that  any  of  the  notes  in  ques- 
tion were  issued  under  that  act.  It  would  not  affect  the  gen- 
eral principle  of  non-exemption  which  I  have  discussed  if  it 
had  so  appeared. 

The  judgment  of  the  General  Term  should  be  affirmed. 

Grover,  J. — The  question  in  the  present  case  is  whether 
the  notes  of  the  United  States  Government,  declared  by  Act  of 
Congress  a  lawful  tender  in  payment  of  all  private  debts,  and 
thus,  if  the  act  be  valid,  made  money  to  all  intents  and  pur- 
poses, are  liable  to  State  taxation  in  common  with  the  other 
property  of  its  citizens. 

In  the  Metropolitan  Bank  against  Van  Dyck  the  act  was 
held  constitutional  by  a  majority  of  this  Court,  and  conse- 
quently, valid. 

However  erroneous  this  decision  may  be  regarded,  and  al- 
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though  the  reasoning  upon  which  it  was  founded  entirely  fail 
to  satisfy  the  mind  of  its  soundness,  yet  it  has  been  acquiesced 
in  and  acted  upon  as  a  correct  exposition  of  the  power  of  Con- 
gress, and,  as  a  consequence,  these  notes  have  become  almost 
all  the  lawful  money  in  circulation,  and  were  so  at  the  time  the 
taxes  in  question  were  imposed. 

It  must  therefore  be  held,  for  the  purposes  of  this  case, 
that  such  notes  are  lawful  money  to  all  intents  and  purposes. 

The  question  comes  to  this  Court,  whether  the  money  of  the 
country,  however  so  made,  is  exempt  from  taxation  by  the 
States,  by  the  Constitution  of  the  United  States,  or  has  been 
exempted  by  act  of  Congress.  As  an  original  question  there 
could  scarcely  be  a  doubt  entertained  upon  either  proposition. 
I  think  no  clause  or  provision  of  the  Constitution  can  be  found 
that  by  any  possible  construction  gives  the  slightest  color  to 
the  idea  that  the  money  of  the  United  States,  belonging  to  a 
citizen  of  the  State,  cannot  be  taxed  by  the  State  in  common 
with  the  other  property  of  the  citizens  of  the  State. 

No  such  clause  or  provision  is  pointed  out,  or  even  sug- 
gested, in  the  able  argument  of  the  counsel  for  the  Appellant. 

None  such  has  ever  been  suggested  by  any  jurist,  or  com- 
mentator upon  the  Constitution. 

Money  has  been  taxed  in  common  with  other  property  by 
the  States,  ever  since  the  organization  of  the  government ;  and 
the  right  so  to  tax  has  never  been  questioned,  until  the  intro- 
duction of  the  particular  kind  of  money  in  question. 

It  may,  therefore,  be  assumed  as  a  clear  proposition,  that 
the  State  has  a  perfect  right  to  tax  money.  But  it  is  insisted 
that,  notwithstanding  these  notes  are  lawful  money,  and  as 
such  liable  to  taxation,  they  are  also  evidences  of  debt  owing 
by  the  government,  and  as  such  exempt,  the  same  as  the  bonds 
of  the  government,  or  the  stocks  of  the  government,  evidenced 
in  any  way  whatever. 

It  is  perhaps  a  sufficient  answer  to  this  position  that  the 
exemption  is  claimed  by  the  Appellant,  and  that  the  onus  is 
upon  him  to  show  that  the  notes  possess  no  quality  subjecting 
them  to  State  taxation.     If  they  possess  any  quality  rendering 
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them  liable,  such  liability  is  not  discharged  by  showing  that 
they  possess  some  others  that  do  not  so  render  them.  They  are 
taxable  as  money,  under  the  Constitution,  so  long  as  they 
XX)ssess  this  quality,  and  whether  they  are  as  notes  of  the  gov- 
ernment it  is  not  material  to  inquire ;  should  they  be  held  not 
taxable  as  notes,  they  become  taxable  as  money,  when  this 
quality  is  superadded. 

A  law  exempting  almost  the  entire  mass  of  the  money  of  the 
country  from  all  obligation  to  contribute  to  the  support  of  the 
State  government,  by  which  it  is  provided  almost  exclusively, 
would  be  anomalous  indeed. 

The  idea  that  they  were  creating  such  exemption  never  oc- 
curred to  the  framers  of  the  Constitution,  or  to  those  who 
adopted  it,  or  some  trace  of  such  an  idea  would  be  found  in  the 
discussions  growing  out  of  these  transactions. 

It  is  claimed  by  the  counsel  of  the  Appellant,  that,  although 
not  exempt  by  the  Constitution,  they  are  made  so  by  act  of 
Congress. 

Before  examining  the  acts  cited  from  which  such  exemption 
is  claimed,  it  is  proper  to  inquire  whether  Congress  has  any 
power,  under  the  Constitution,  to  exempt  any  property  of  a 
citizen  of  a  State  from  taxation,  in  common  with  the  property 
of  the  other  citizens  of  the  State,  to  support  the  State  govern- 
ment. 

This  power,  if  it  exists,  is  one  of  vast  importance  to  the 
States,  as  is  shown  by  the  present  case,  and  should  be  found 
either  among  the  express  powers  delegated,  or  clearly  implied 
from  some  of  those  powers. 

The  right  of  taxation  by  the  States,  of  the  property  of  their 
citizens,  is  one  essential  to  their  existence,  and  such  right 
would  never  have  been  delegated  to  any  other  government,  or 
subjected  to  its  control,  without  the  greatest  necessity  therefor. 

No  such  delegation  is  found  among  the  express  powers.  If 
to  be  implied  from  any  such,  it  is  the  power  to  borrow  money 
on  the  credit  of  the  United  States. 

How  this  power  to  borrow  money  confers  any  power  upon 
Congress  to  interfere  with  the  taxing  powers  of  the  State,  it 
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is  difficult  to  discover.  This,  like  all  the  other  delegated 
powers,  is  supreme,  and  no  State  has  any  power  to  interpose 
any  obstacles  to  its  free  exercise ;  and  any  act  of  a  State  creat- 
ing such  obstacle  would  be  void. 

This  would  render  void  all  schemes  of  taxation  discriminat- 
ing against  loans  of  or  to  the  government,  as  such  schemes 
would  clearly  tend  to  embarrass  the  free  exercise  of  the  power 
to  borrow  money.  Such  schemes  would  be  held  void,  and 
thus  defeated  by  the  Judiciary. 

There  is  no  necessity  for  the  intervention  of  Congress  in 
such  cases.  But  taxing  loans  to  the  government  at  the  same 
rate  of  loans  to  the  state  or  other  loans — in  short,  at  the  same 
rate  that  all  other  property  is  taxed — has  no  such  tendency. 
This  leaves  the  Federal  Government  free  and  unobstructed 
access  to  the  money  markets  of  the  State  for  the  purpose  of 
borrowing,  and  the  grant  of  power  does  not  contemplate  any- 
thing more  than  this.  It  is  true  that  exemption  from  taxation 
by  the  States  will  enable  the  government  to  borrow  money 
upon  more  favorable  terms,  but  this  is  no  argument  in  support 
of  a  power  in  Congress  to  exempt  the  loan  from  taxation,  any 
more  than  of  a  power  to  prohibit  States,  corporations,  and 
individuals  from  competing  with  the  government  when  the 
latter  wishes  to  borrow,  or  exercising  the  power  of  determin- 
ing the  rate  of  interest  that  others  may  pay,  so  as  to  enable  the 
government  to  borrow  at  a  legal  rate  of  interest. 

It  is  not  enough  to  warrant  the  assumption  of  an  implied 
power  by  Congress,  to  show  that  such  power  would  in  some 
way  incidentally  aid  in  the  execution  of  an  express  power, 
when  the  power  implied  includes  matters  clearly  beyond  the 
control  of  Congress,  except  for  such  incidental  aid.  Otherwise 
the  power  of  Congress  would  only  be  limited  by  the  express 
prohibitions  found  in  the  Constitution,  and  the  idea  that  their 
legislation,  to  be  valid,  must  be  based  upon  the  expressly  dele- 
gated powers,  or  upon  such  implied  powers  as  are  necessary 
and  proper  to  a  full  execution  of  the  express  powers,  has  no 
practical  force. 

There  can  be  no  act  passed  by  Congress,  of  which  it  may  not 
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be  shown  that  in  some  way  it  would  the  better  enable  the  gov- 
ernment to  execute  some  express  power.  The  General  Gov- 
ernment must  borrow  money  upon  its  own  credit,  and  at  its 
own  expense.  It  has  no  power  to  borrow  upon  the  credit  or 
at  the  expense  of  the  State  governments,  and,  consequently, 
has  no  right  to  reduce  the  interest  upon  its  loan  by  depriving 
the  States  of  their  power  of  taxation. 

This  power  of  the  States  rests  upon  a  firmer  basis  than  that 
of  contract  entered  into  by  the  General  Government.  The 
argument  that  Congress  may  exempt  its  loans  from  State  taxa- 
tion, because  it  could  thereby  borrow  money  upon  better  terms, 
carried  to  its  full  extent,  would  authorize  it  to  exempt  from 
like  taxation  all  products  and  commodities  the  government 
may  require  in  its  service,  either  in  peace  or  war,  and  all  capi- 
tal employed  in  such  production,  for  the  reason  that  govern- 
ment could  thereby  procure  such  articles  more  readily,  and  at 
less  cost,  and  thereby  be  the  better  able  to  carry  on  war.  All 
such  reasoning  is  fallacious,  and  although,  in  certain  conditions 
of  the  country,  some  patriotic  and  able  minds  have  partially 
jrielded  it  their  assent,  yet  a  thorough,  calm  examination  will 
show  its  results  equally  disastrous,  ending  in  a  consolidation 
of  all  power  in  the  Federal  Government;  as  the  opposite  ex- 
treme, ending  in  State  secession.  My  conclusion  is  that  Con- 
gress has  no  power  to  pass  a  law  exempting  any  property  from 
its  liability  to  State  taxation. 

It  is  therefore  unnecessary  to  determine  whether  the  notes 
or  bills  come  within  any  of  the  acts  declaring  such  exemption. 

I  am  aware  that  the  Federal  Supreme  Court,  in  Weston  v. 
The  City  of  Charleston,  decided  that  the  stocks  of  the  United 
States  are,  by  the  Constitution,  exempt  from  State  taxation; 
that  the  same  doctrine  was  again  affirmed  by  the  same  Court 
in  Bank  of  Commerce  v.  The  Tax  Commissioners  (2  Black, 
620).  The  reason  assigned  was,  that  if  such  stock  was  liable 
to  taxation  under  the  State  authority,  it  would  be  in  effect  a 
tax  upon  the  credit  of  the  United  States,  and  that  the  Sates 
could  by  taxation  impair  or  destroy  the  power  of  the  govern- 
ment to  borrow  money. 
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If  the  reasons  are  sound,  the  conclusion  is  manifestly  cor- 
rect. But  are  they  sound  ?  As  to  the  first,  it  is  not  a  tax  upon 
the  property  of  the  citizen,  which  consists  of  a  debt  due  from 
the  government.  It  is  this  property  that  is  taxed,  not  gov- 
ernment credit.  Where  debts  due  from  individuals  are  taxed, 
it  is  the  property  of  the  creditor,  not  the  credit  of  the  debtors, 
that  is  taxed.  Credit  is  never  the  object  of  taxation,  but  prop- 
erty is.  Liability  to  State  taxation  does  not  destroy  or  impair 
the  power  of  borrowing,  as  is  abundantly  shown  by  the  vast 
amounts  borrowed  by  States,  corporations,  and  individuals, 
subject  to  such  liability. 

The  Federal  Government  itself  imposes  a  tax  upon  incomes 
exceeding  a  given  amount,  and  collects,  unchallenged,  this  tax 
from  the  income  derived  from  State  offices.  This  is  undoubt- 
edly within  the  powers  of  Congress. 

The  tax  is  not  imposed  upon  the  officer,  but  upon  the  prop- 
erty, irrespective  of  the  sources  from  which  it  is  derived.  This 
tax  upon  income  derived  from  the  salary  or  fees  of  State 
officers  should  be  clearly  illegal,  if  the  grounds  upon  which 
Weston  V.  Charleston  was  decided  are  sound.  States  clearly 
have  the  right  to  compensate  their  officers,  and  a  Federal  tax 
imposed  upon  such  compensation  is  just  as  much  a  ta;c  upon 
this  right  of  the  State,  as  a  State  tax  upon  a  debt  owing  by  the 
General  Government  is  a  tax  upon  its  credit ;  and  the  power  of 
the  State  to  appoint  officers  is  as  much  impaired  by  this  exer- 
cise of  Federal  taxation  as  the  power  to  borrow  is  by  State 
taxation.  •  But  the  principles  of  that  decision  are  not  sound. 
Both  the  Federal  and  State  Governments  have  the  power  of 
taxation,  and  may  exercise  it  concurrently,  and  neither  can 
constitutionally  interfere  with  the  right  of  the  other.  As  the 
powers  of  the  Federal  Government  are  supreme  and  para- 
mount, it  follows  that  in  case  the  concurrent  powers  of  taxa- 
tion of  the  Federal  and  State  Governments  collide,  the  latter 
must  yield,  but  in  no  other  respect  can  the  Federal  Govern- 
ment interfere  with  the  taxing  powers  of  the  States. 

This  question  being  one  of  construction  of  the  Federal  Con- 
stitution, the  Supreme  Court  of  the  Union  has  jurisdiction. 
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and,  when  it  is  decided  by  that  Court,  all  other  Courts  must 
yield  obedience  to  its  decision,  whatever  the  views  as  to  its  cor- 
rectness may  be;  but,  where  the  subordinate  Court  is  of  the 
opinion  that  such  decision  is  erroneous,  it  is  not  their  duty  to 
follow  it,  except  as  to  the  precise  points  adjudged.  As  to  the 
entire  class  of  debts  of  the  General  Government  which  the  Su- 
preme Court  have  decided  were  exempt  from  State  taxation,  it 
is  the  duty  of  this  Court  to  hold  exempt ;  as  to  any  other  class 
not  so  adjudged  by  the  Federal  Supreme  Court,  it  is  the  duty 
of  this  Court  to  decide  according  to  its  own  convictions,  and 
not  pronounce  any  property  exempt,  unless  its  own  views  of 
the  law  brings  it  to  that  conclusion. 

It  will  be  seen  that,  according  to  my  views,  the  powers  of 
taxation  of  both  governments  must  be  exercised  equally  upon 
all  property ;  that  a  discriminating  tax  imposed  by  either  gov- 
ernment to  embarrass  the  other  in  the  exercise  of  its  powers 
would  be  unconstitutional  and  void. 

As  an  instance  of  such  an  exercise  of  the  taxing  power, 
reference  need  only  be  made  to  the  tax  imposed  by  the  Federal 
Government  upon  bank-note  circulation,  where  one  per  cent, 
tax  is  imposed  upon  those  issued  by  national  banks,  and  eleven 
per  cent,  upon  those  of  State  banks. 

This  presents  a  palpable  case  of  an  attempt  by  the  Federal 
Government  to  destroy  banking  under  State  authority  by  the 
exercise  of  the  taxing  power. 

If  this  can  be  upheld,  there  is  nothing  that  may  not  be  de- 
stroyed by  a  similar  exercise  of  the  taxing  power. 

If  this  be  valid,  it  follows  that  neither  government  can  tax 
any  revenue  derived  from  any  operation  of  the  other  govern- 
ment, for  the  reason  that  the  tax  might  be  carried  to  an  extent 
entirely  prohibitory. 

But  when  equality  of  taxation  is  adhered  to,  such  a  result 
can  never  follow  until  all  property  is  destroyed. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur.  JOEL  TIFFANY, 

State  Reporter. 
10 
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MONTAGUE  M.  HENDRICKS  and  Others,  Executors 
OF  HENRY  HENDRICKS,  Deceased,  Respondents,  v. 
PHILIP  STARK,  Appellant. 

Contract — Specific  Performance — Party-walls — Easement. 

The  fact  that  two  of  the  walls  of  a  building  are  party-walls,  each  pro- 
prietor having  an  easement  in  one  half  of  the  wall  which  stands  on  the 
adjoining  premises,  does  not  constitute  such  an  encumbrance  to  the  title 
as  to  excuse  a  purchaser  of  the  building  and  premises  from  completing 
his  purchase,  because  of  the  existence  of  such  easement 

Appeal  from  the  Supreme  Court. 

The  action  was  to  enforce  specific  performance,  by  the  De- 
fendant, of  a  contract  to  purchase  the  premises  known  as  the 
Collins  Hotel,  in  the  city  of  New  York,  for  the  sum  of  $96,000. 
The  Appellant  denied  his  obligation  to  complete  the  purchase, 
on  the  ground  that  two  of  the  walls  of  the  building  were  party- 
walls. 

The  cause  was  tried  at  Special  Term,  before  Mr.  Justice 
Barnard,  who  rendered  judgment  for  the  Plaintiffs.  He 
found,  in  substance,  the  following  facts : 

1.  On  the  13th  of  June,  1839,  Lispenard  Stewart  and  Rob- 
ert Stewart  owner  at  lot  on  the  corner  of  West  and  Hoboken 
streets,  being  eighty  feet  on  West  street,  and  eighty-eight  feet 
on  Hoboken  street;  and  also  owned  the  adjacent  lots  on  the 
east  and  south. 

Vendor  and  Purchaser — Encumbrances — Party  wall.  50 
N.  K  644;  137  N,  Y,  301  (50  St  Rep.  663)  ;  169  N.  Y.  227 \ 
23  Hun,  674  N.;  32  App.  Div.  44  (52  N.  Y.  Supp.  451) ;  43 
App.  Div.  54  (59  N.  Y.  Supp.  316) ;  43  App.  Div.  55  (59  N. 
Y.  Supp.  317) ;  6  Misc.  354  (26  N.  Y.  Supp.  916) ;  40  Misc. 
219  (81  N.  Y.  Supp.  627);  54  How.  Pr.  340;  44  St.  Rep. 
537  (17  N.  Y.  Supp.  824)  58  St.  Rep.  804;  27  N.  Y.  Supp. 
959 ;  30  Abb.  iST.  C.  408)  ;  3  Daly,  64. 

Veftdor  and  purcltaser — Easement — Warranty.  30  Hun, 
137. 
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2.  They  entered  into  a  contract  with  John  G.  Rohr,  by 
which  he  undertook  to  erect  three  or  more  four-story  brick 
stores,  to  occupy  the  entire  front  of  the  corner  lot  on  both 
streets ;  the  southerly  and  easterly  walls  to  be  party-walls,  half 
on  the  corner  lot,  and  half  on  the  premises  adjacent;  in  con- 
sideration of  which  the  Stewarts  were  to  convey  to  him  a  part 
of  the  property. 

3.  Rohr  sold  the  southerly  forty  feet  of  the  lot  on  West 
street  to  George  T.  Nelson,  who  verbally  agreed  to  erect  the 
building  on  that  part  of  the  premises  called  for  by  the  contract 
with  the  Stewarts,  Rohr  agreeing  to  build,  between  his  lot  and 
Nelson's  a  party-wall,  standing  half  on  the  land  of  each — Nel- 
son paying  half  the  expense. 

4.  Rohr  proceeded  to  erect  the  stores  on  the  portion  of  the 
premises  he  retained,  the  easterly  and  southerly  walls  being 
party-walls,  standing  half  on  his  own,  and  half  on  the  adjacent 
lots. 

5.  On  the  9th  day  of  October,  1840,  the  Stewarts  executed 
the  conveyance  to  Rohr  of  the  premises  in  question,  being 
eighty  feet  on  Hoboken  street,  forty-four  feet  on  West  street, 
and  of  corresponding  dimensions  in  the  rear;  and  the  deed 
provided  that  the  owner  of  the  lot  adjoining  the  easterly  house 
on  Hoboken  street  should  be  entitled  to  use  and  build  upon  one 
moiety  of  the  party-wall,  or  so  much  of  it  as  he  might  require, 
on  paying  to  Rohr  the  appraised  value  of  such  portion  of  it  as 
he  should  use;  after  which  it  should  be  and  remain  a  party- 
wall  between  such  houses,  belonging  equally  and  in  common  to 
both. 

6.  In  1851  Rohr  converted  the  buildings  into  a  hotel,  by 
adding  another  story,  and  changing  the  internal  arrangements ; 
and  the  property  is  now  known  as  the  Collins  Hotel. 

7.  In  1854  the  premises  were  conveyed  by  Rohr  and  wife  to 
the  testator  Hendricks;  and  they  were  described  in  the  deed 
as  eighty  feet  on  Hoboken  street,  and  forty-four  feet  on  West 
street ;  but  no  mention  was  made  of  any  agreement  in  regard 
to  party-walls. 
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8.  The  testatdr  died  in  September,  1861,  leaving  a  will,  in 
which  he  appointed  the  Plaintiffs  his  executors  and  trustees, 
with  authority  to  sell  all  his  real  estate  at  public  auction,  or 
otherwise,  and  to  execute  conveyances  therefor;  and  the  will 
wa&  duly  proved,  and  letters  testamentary  issued  to  the  Plain- 
tiffs. 

9.  The  premises  were  accordingly  advertised  for  sale  in  Feb- 
ruary, 1866;  the  following  being  the  description  in  the  auc- 
tioneer's notice:  "West  street,  south-east  comer  of  Hoboken 
street,  Collins  Hotel,  opposite  Albany  steamboat  landing,  44 
X  80  feet." 

The  conditions  of  sale  provided  for  payment  of  half  the 
purchase-money  of  a  conveyance,  and  a  bond  and  mortgage  for 
the  balance  of  the  price,  to  be  delivered  at  the  office  of  Messrs. 
Cambreling  &  Pyne,  on  the  25th  of  April  following.  The 
following  clause  was  also  inserted  in  the  conditions  of  sale: 
"The  dimensions  of  all  the  property  is  more  or  less.  The 
usual  executors'  deed  will  be  given." 

10.  The  Defendant  purchased  at  the  auction  sale  for  $96,- 
000;  and  he  signed  the  following  memorandum  at  the  foot  of 
the  conditions  of  sale : 

"I  have  this  thirteenth  day  of  February,  1866,  purchased 
the  premises  on  the  south-east  corner  of  West  and  Hoboken 
streets,  for  the  sum  of  ninety-six  thousand  dollars,  and  hereby 
promise  and  agree  to  comply  with  the  terms  and  conditions  of 
the  sale  of  said  premises  as  above  mentioned  and  set  forth,  said 
premises  being  known  as  Collins  Hotel. 

"Philip  Stark." 

The  Defendant,  on  that  and  on  the  following  day,  paid  ten 
per  cent,  upon  the  purchase. 

11.  The  premises  known  as  "Collins  Hotel"  are  the  same 
formerly  owned  by  Rohr.  The  walls  on  the  east  and  south  are 
party-walls,  and  have  been  used  as  such  for  twenty-seven 
years.  They  were  intended  to  be  built  so  that  the  centre  of 
each  wall  should  be  on  the  boundary  line;  but  the  centre  line 
of  the  southerly  wall  is  in  fact  an  inch  south  of  a  line  parallel 
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with  Hoboken  street  and  forty-four  feet  southerly  therefrom. 
At  the  time  of  the  purchase,  subscription,  and  payment  of  the 
ten  per  cent,  the  Defendant  had  no  knowledge  that  the  walls 
were  party-walls. 

12.  The  Defendant  subsequently  elected  and  agreed,  pursu- 
ant to  the  conditions  of  sale,  to  give  a  bond  and  mortgage  for 
half  the  purchase-money.  The  Plaintiffs,  at  his  request,  pre- 
pared them,  and  affixed  the  stamps,  of  the  value  of  $58,  and  he 
executed  them,  but  did  not  deliver  them  to  the  Plaintiffs. 

13.  The  sum  of  $19,200,  being  twenty  per  cent,  on  the  pur- 
chase, which  became  due  on  the  21st  of  March,  1866,  has  never 
been  paid. 

14.  The  Plaintiffs,  prior  to  the  25th  of  April,  1866,  prepared 
a  conveyance  of  the  premises,  affixed  the  necessary  stamps,  of 
the  value  of  $96,  and  submitted  it  to  the  Defendant  for  inspec- 
tion ;  and  the  deed  was  approved  by  him  as  to  form. 

15.  On  the  25th  of  April  they  tendered  the  deed  to  the  De- 
fendant, in  conformity  with  the  terms  of  sale,  but  he  refused 
to  receive  it,  and  has  neither  paid  the  balance  of  the  price,  nor 
delivered  the  bond  and  mortgage. 

16.  The  damages,  by  way  of  expenditures,  sustained  by  the 
Plaintiffs,  by  reason  of  the  Defendant's  refusal  to  perform, 
have  been  settled  by  the  parties  at  $1,199.60. 

The  conclusions  of  the  Judge  were : 

First.  That  the  party-walls  did  not  constitute  such  an  ease- 
ment or  encumbrance  on  the  premises,  or  defect  in  the  title 
thereof,  as  should  relieve  the  Defendant  from  his  contract,  or 
entitle  him  to  compensation. 

Second.  That  the  dimensions  of  the  premises  having  been 
expressly  stated  in  the  terms  of  sale  as  more  or  less,  the  exis- 
tence of  the  party-walls  does  not  constitute  such  a  variance  in 
the  dimensions  of  the  premises  agreed  to  be  sold  as  to  relieve 
him  from  the  purchase,  or  entitle  him  to  compensation. 

The  appropriate  judgment  having  been  rendered,  and 
affirmed  at  the  General  Term,  the  Defendant  appealed  to  this 
Court. 
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Wheeler  H.  Peckham  for  Appellant. 
William  M.  Evarts  for  Respondents. 

Porter,  J. — Upon  the  facts  found  by  the  Judge,  the  Plain- 
tiffs are  clearly  entitled  to  the  relief  demanded  in  the  complaint, 
and  awarded  in  the  Court  below.  As  trustees  under  the  testa- 
tor's will,  they  were  the  proprietors  of  the  premises  known  as 
the  "Collins  Hotel."  These  premises  extended,  in  fact,  as  well 
as  in  law,  to  the  central  lines  of  the  respective  party-walls; 
which  substantially  corresponded  with  the  specified  dimensions 
of  the  lot,  and  with  its  eastern  and  southern  boundaries  (Eno 
z/.  Del  Vecchio,  4  Duer,  61 ;  Sherred  v,  Cisco,  4  Sandf .  480 ; 
Thompson  v.  Somerville,  16  harbour,  473;  Partridge  v,  Gil- 
bert, 15  New  York,  614.)  There  was  no  assertion  of  title 
beyond  these  lines,  either  in  the  notice  of  sale  or  in  the  contract 
signed  by  the  Defendant.  The  practice  of  economizing  space 
in  populous  cities,  by  the  erection  of  buildings  with  party-walls, 
is  one  so  ancient  that  it  would  be  difficult,  to  trace  its  origin. 
The  law  applicable  to  this  subject  has  been  for  centuries  well 
settled  in  England ;  and  the  prevalence  of  a  like  usage  in  our 
larger  towns  has  made  the  rules  which  govern  it  equally  famil- 
iar here. 

There  was  nothing  in  the  description  of  the  premises  in 
question  as  the  "Collins  Hotel"  which  imported,  ex  vi  ter- 
mini, that  the  walls  were  of  this  or  of  a  different  character. 
The  failure  of  the  Defendant  to  inform  himself,  on  a  subject 
as  to  which  the  notice  of  sale  was  silent,  indicates  his  indif- 
ference as  to  the  particular  character  of  the  walls,  and  shows 
that  he  was  content  to  buy  without  being  at  the  trouble  of  ex- 
amination or  inquiry.  This  omission  may  be  evidence  of  his 
own  indiscretion  and  incaution;  but  it  cannot  be  imputed  as  a 
wrong  to  the  Plaintiffs,  who  neither  said  nor  did  anything  to 
mislead  him.  The  auctioneer  was  not  authorized  to  dispose 
of  the  whole  or  any  portion  of  the  structures  on  the  adjacent 
premises;  and  the  Defendant  cannot  justly  complain  that  the 
Plaintiffs  were  not  the  owners  of  that  which  they  did  not  as- 
sume to  sell,  and  which  was  not  included  in  his  purchase. 
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As  the  title  acquired  by  the  Defendant  extended  only  to  the 
middle  of  the  eastern  and  southern  walls,  it  is  obvious  that 
the  mutual  easement  for  their  support  was  a  benefit  and  not  a 
burden,  to  him  as  well  as  to  the  adjacent  proprietors.  It  was 
a  valuable  appurtenant,  which  passed  with  the  title  of  the  prop- 
erty, and  its  value  to  him  was  not  diminished  by  the  fact  that 
it  was  equally  beneficial  to  the  adjacent  owners  (Eno  v.  Del 
Vecchio,  4  Duer,  53).  It  is  manifest  that  the  Collins  Hotel 
would  be  materially  diminished  in  value,  if  these  walls  were  to 
be  so  pared  down  as  to  deprive  them  of  their  present  support. 
Their  thickness  does  not  appear;  but  it  is  fair  to  assume  that 
the  builder  availed  himself  of  the  advantage  of  this  mode  of 
construction,  by  adding  as  much  to  the  interior  area  of  the 
structure  as  was  consistent  with  its  entire  security.  It  is  true 
that  the  erection  of  a  party-wall  creates  a  community  of  inter- 
est between  neighboring  proprietors ;  but  there  is  no  just  sense 
in  which  the  reciprocal  easement  for  its  preservation  can  be 
deemed  a  legal  encumbrance  upon  the  property.  The  benefit 
thus  secured  to  each  is  not  converted  into  a  burden,  by  the  mere 
fact  that  it  is  mutual  and  not  exclusive  (Partridge  v.  Gilbert, 
15  New  York,  601). 

Even  if  this  were  otherwise,  there  would  still  be  nothing  in 
the  present  case  to  justify  the  Court  in  refusing  a  decree  in 
favor  of  the  Plaintiffs.  There  was  no  failure  of  any  substan- 
tial inducement  to  the  contract.  The  Defendant  acquired  what 
he  proposed  to  buy ;  and  he  was  so  well  satisfied  with  the  pur- 
chase that,  after  full  opportunity  of  examination,  he  approved 
the  form  of  the  proposed  conveyance,  and  executed  a  bond  and 
mortgage  for  the  balance  of  the  price.  Even  when  he  con- 
cluded not  to  fulfil  his  contract,  he  did  not  suggest  the  objec- 
tion on  which  he  now  rests  his  defence.  The  Plaintiffs  ten- 
dered substantial  performance  of  tfieir  agreement;  and,  if  the 
Defendant  really  deemed  it  desirable  to  fill  up  part  of  the  inte- 
rior of  the  building  with  an  additional  thickness  of  wall,  stand- 
ing wholly  on  his  own  ground,  an  appropriate  allowance  could 
have  been  made  by  way  of  compensation.     But  he  made  no 
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such  claim ;  and  there  is  no  finding  as  matter  of  fact,  that  the 
value  of  the  premises  is  in  any  degree  diminished  by  the  recip- 
rocal easement  of  which  he  complains.  In  such  a  case,  a 
denial  of  specific  performance  would  be  in  contravention  of  the 
plainest  rules  of  equity  (Winne  v.  Reynolds,  6  Paige,  407; 
King  V.  Bardeau,  6  Johnson's  Ch.  R.  37 ;  Ten  Broeck  v.  Liv- 
ingston, 1  id.  357). 

The  judgment  should  be  affirmed. 

Crover^  J. — But  one  question  is  made  by  the  counsel  for  the 
Appellant.  That  is,  that  the  title  of  the  vendors  to  the  prop- 
erty which  the  Appellant  agreed  to  purchase  was  defective. 
The  property  was  situated  in  the  city  of  New  York,  and  con- 
sisted of  a  lot  upon  the  corner  of  Hoboken  and  West  streets, 
forty-four  feet  by  eighty,  upon  which  there  was  a  building, 
used  for  and  known  as  the  Collins  Hotel. 

The  purchase  was  made  at  an  auction  sale.  A  clear  title  to 
the  lot  and  building  of  the  dimensions  described  was  shown 
by  the  vendors,  except  that  it  appeared  that  two  of  the  outer 
walls  of  the  building  were  party-walls  of  this  and  buildings 
upon  the  adjoining  premises;  and  that  the  party-walls  were 
erected  the  one  half  in  width  upon  the  lot  in  question,  and  the 
other  half  upon  the  adjoining  lots.  This  is  the  defect  of  title 
complained  of.  The  rights  of  the  proprietors  of  such  walls 
have  been  settled  by  adjudication.  Each  owns  in  severalty  his 
entire  lot,  with  that  portion  of  the  wall  located  thereon,  subject 
to  the  easement  of  the  other  owner  to  use  the  wall,  for  the 
support  of  his  building  (Partridge  v.  Gilbert,  IS  N.  Y.  601). 

It  follows  that  neither  proprietor  can  remove  the  wall  with- 
out the  assent  of  the  other,  while  it  is  in  a  suitable  condition 
to  support  the  buildings,  and  is  required  for  that  purpose. 

It  further  follows,  that  the  vendors  could  not  convey  an  abso- 
lute, unqualified  title  to  the  half  of  the  walls  in  question, 
which  were  situate  upon  the  lot,  for  the  reason  that  the  adjoin- 
ing proprietors  had  an  easement  therein  for  the  support  of  their 
respective  buildings. 

To  this  extent  the  title  was  not  absolute.     But  the  vendors 
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had  a  similar  easement  in  the  remaining  half  of  the  walls,  sit- 
uate upon  the  lands  of  the  adjacent  proprietors,  for  the  support 
of  their  buildings,  and  this  right  would  have  passed  to  the  De- 
fendant by  the  conveyance  offered.  The  Defendant's  counsel 
insists  that  he  ought  not  to  be  compelled  to  perform  his  con- 
tract, unless  he  will  acquire  thereby  a  complete  title  to  the  en- 
tire property  he  agreed  to  purchase. 

As  an  original  question,  this  might  be  the  better  rule,  but 
the  doctrine  in  equity  has  ever  been  held  different 

That  doctrine  is,  that  if  the  vendor  can  give  the  purchaser 
the  property  contracted  for,  substantially,  the  purchaser  will  be 
compelled  to  take  the  title,  although  there  may  be  an  encum- 
brance upon  the  title,  if  such  encumbrance  can  be  compensated 
for  consistently  with  the  conclusion  that  the  purchaser  would 
have  entered  into  the  contract  had  he  known  of  the  encum- 
brance (2  Leading  Cases  in  Equity,  part  2,  20).  Appl3ring 
this  doctrine  to  the  present  case,  we  find  that  the  purchaser 
would  obtain  title  to  the  property  contracted  for,  subject  to  the 
easement  of  the  adjacent  proprietors  in  two  of  the  outer  walls 
for  the  support  of  their  buildings.  That  this  easement  is  com- 
pensated for  to  the  purchaser,  by  the  acquisition  of  a  similar 
easement  in  the  walls  of  these  proprietors,  for  the  support  of  his 
building. 

There  was  no  suggestion  upon  the  trial  that  this  right  was 
not  a  full  compensation  for  the  encumbrance. 

It  can  scarcely  admit  of  a  doubt  but  that  the  Defendant 
would  have  made  the  purchase  had  he  known  that  the  two 
walls  were  party-walls,  which  in  truth  appear  to  be  mutually 
beneficial  to  the  proprietors.  Under  this  state  of  facts.  Defen- 
dant must  complete  his  purchase. 

The  judgment  appealed  from  must  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ex 
REL.  JUSTE  LANCHANTIN  and  Others,  Plaintiffs 
AND  Appellants,  v.  PIERRE  A.  LACOSTE  and  Others, 
Defendants  and  Respondents. 

Religious  Corporations — Election  of  Officers — Quo  warranto — Pre- 
sumptions. 

In  an  action  in  the  nature  of  a  quo  warranto,  those  who  hold  the  certifi- 
cate of  election  to  the  office,  and  who  are  in  possession  of  the  office,  are  to 
be  presumed  rightfully  and  legally  in  possession.  The  presumptions  are 
that  the  presiding  officer  did  his  duty  in  receiving  the  votes,  counting  them, 
and  giving  the  certificate  of  election.  To  overcome  this  presiunption,  the 
Relator  must  show  by  proper  evidence  the  contrary  to  be  true,  &c 

This  is  an  appeal  from  an  order  of  the  Supreme  Court, 
granting  a  new  trial.  The  action  is  in  the  nature  of  a  quo 
warranto,  to  try  the  relative  rights  of  the  Relators  and  the 
Defendants  to  the  offices  of  warden  and  vestry-men  of  the 
French  church  Du  St  Esprit,  in  the  city  of  New  York,  and  was 
tried  before  Mr.  Justice  E.  Darwin  Smith  and  a  jury. 

Under  the  direction  of  the  Court  a  verdict  was  rendered  for 
the  Plaintiffs,  and  judgment  was  entered  thereupon.  The 
Defendants  appealed  to  the  General  Term,  where  the  judgment 
was  reversed,  and  a  new  trial  ordered.  The  Plaintiffs  ap- 
pealed to  this  Court  from  the  order  of  the  General  Term, 
giving  the  usual  stipulation. 

The  complaint  alleges  that,  at  an  annual  election  of  church- 
wardens and  vestry-men  of  said  church,  held  on  Easter  Mon- 
day, the  17th  of  April,  1865,  pursuant  to  notice  thereof  given 
by  the  rector,  and  pursuant  to  the  statute,  the  Relator,  Lan- 
chantin,  was  elected  church-warden,  and  the  other  Relators 
were  elected  vestry-men  of  the  said  church. 

The  complaint  further  states,  in  substance,  that  Lacoste  and 
the  other  Defendants,  as  church-warden  and  vestry-men  re- 
spectively, had  at  the  time  of  the  commencement  of  the  action, 
for  more  than  a  month,  held  and  exercised,  and  still  continued 
so  to  do,  those  offices,  without  any  legal  election,  appointment, 
warrant,  or  authority  whatever. 
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It  further  states  that  the  Relators  are  rightfully  entitled  to 
hold  and  exercise  said  offices,  and  that  the  Defendants  have 
usurped,  intruded  into,  and  unlawfully  held  and  exercised,  and 
still  do  unlawfully  hold  and  exercise  the  same. 

It  still  further  states  that  said  church  is  a  religious  Episcopal 
corporation,  formed  and  organized  under  the  laws  of  this  State. 

In  their  answer,  the  Defendants  join  issue  on  all  the  allega- 
tions of  the  complaint,  except  as  to  the  fact  of  an  election  held 
pursuant  to  notice  by  the  rector,  and  in  accordance  with  the 
statutes,  and  the  allegation  that  the  said  church  is  a  religious 
Episcopal  corporation,  formed  under  the  laws  of  this  State. 

They  allege,  in  addition,  that  they  have  been  lawfully  elected 
to  the  respective  offices  held  by  them,  and  that  they  have  since 
held  and  used  said  offices,  as  they  have  a  lawful  right  to  do. 

On  the  trial  the  Defendants  introduced  no  testimony  after 
the  Plaintiffs  rested,  and  the  Court  directed  a  verdict  for  the 
Plaintiffs. 

The  facts  of  the  case  material  to  its  decision,  and  not  stated 
above,  appear  in  the  opinion. 

Wheeler  H.  Peckham,  of  counsel  for  Plaintiffs  and  Appel- 
lants. 

A.  J.  Parker,  of  counsel  for  the  Defendants  and  Respon- 
dents. 

FuLLERTON,  J. — Section  first  of  article  first  of  title  sixth  of 
chapter  eighteenth  of  part  first  of  the  Revised  Statutes  pro- 
vides for  the  election  of  wardens  and  vestry-men  in  the  Pro- 
testant Episcopal  Church  in  this  State.  The  section  contains 
this  provision:  "At  all  such  elections"  (referring  with  other 
elections  to  the  annual  election  of  wardens  and  vestry-men), 
"the  rector  .  .  .  shall  preside,,  and  receive  the  votes  of  the 
electors,  and  be  the  returning  officer,  and  shall  enter  the  pro- 
ceedings in  the  book  of  the  minutes  of  the  vestry,  and  sign  his 
name  thereto,  and  offer  the  same  to  as  many  electors  as  he 
shall  think  fit,  to  be  by  them  also  signed  and  certified." 

It  appears  that  at  the  election  in  question,  one  hundred  and 
thirty-eight  votes  were  cast.     Of  these,  nineteen  were  for  the 
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Relators,  and  one  hundred  and  nineteen  were  for  the  Defen- 
dants. 

The  rector  presided  at  the  election,  received  the  votes,  acted 
as  the  returning  officer,  entered  the  proceedings  in  the  book  of 
minutes  of  the  vestry,  signed  his  name  thereto,  and  procured 
the  same  to  be  signed  by  twenty-seven  other  persons.  In  the 
entry  made  he  certified  that  it  appeared,  from  a  canvass  of 
the  votes,  that  the  Defendants  Lacoste  and  Gueutal  were  elected 
wardens,  and  that  the  other  Defendants  were  elected  vestry- 
men. By  virtue  of  this  election  the  Defendants  entered  into 
the  offices  claimed  by  the  Relators. 

The  Defendants  having  received  their  certificates  of  election 
from  the  rector,  are  prima  facie  entitled  to  the  offices  in  ques- 
tion. 

It  was  the  duty  of  the  rector  to  preside  at  the  election,  and 
"to  receive  the  votes  of  the  electors,  and  be  the  returning  offi- 
cer." 

The  presumption  is  that  he  did  his  duty,  and  received  only 
the  votes  of  electors. 

The  Relators,  in  order  to  succeed  in  this  action,  must  estab- 
lish, by  competent  evidence,  that  at  the  election  they,  instead 
of  the  Defendants,  were  duly  elected.  The  burden  is  upon 
them.  They  must  prove,  not  only  that  illegal  votes  were  cast 
for  the  Defendants,  but  also  that,  if  the  illegal  votes  were 
deducted,  the  Defendants  had  not  received  a  majority. 

In  other  words  it  was  incumbent  on  the  Relators  to  show 
that  the  Defendants,  who  held  the  certificate  of  election,  and 
who  were  in  possession  of  the  office,  received  less  than  a 
majority  of  the  votes  of  the  duly  qualified  electors  voting  at 
the  election. 

To  constitute  a  legal  elector,  one  must  be  a  male  of  full  age, 
who  shall  have  belonged  to  the  church  or  congregation  for  the 
last  twelve  months  preceding  the  election,  and  must,  in  addi- 
tion to  these  three  requisites,  have  been  baptized  in  the  Epis- 
copal Church,  or  have  been  received  therein,  either  by  the  rite 
of  confirmation  or  by  receiving  the  holy  communion,  or  by 
purchasing  or  hiring  a  pew  or  seat  in  said  church,  or  by  some 
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joint  act  of  himself  and  the  rector,  whereby  he  shall  have  at- 
tached himself  to  the  Protestant  Episcopal  Church. 

The  Plaintiffs,  to  overcome  the  presumption  created  against 
them  by  the  certificate  of  the  rector,  examined  eighteen  wit- 
nesses. The  examination  of  fifteen  of  them  was  confined  to 
their  own  qualifications  as  electors.  One  of  the  remaining 
three  was  not  examined  as  to  the  qualifications  of  any  electors. 

The  two  others  were  examined  with  reference  to  the  qualifi- 
<:ations  of  particular  voters,  not  exceeding  in  all  thirty,  includ- 
ing those  who  voted  for  the  Relators,  and  then  were  asked 
some  general  questions  with  reference  to  the  remaining  voters 
as  a  whole. 

One  of  these  witnesses  was  asked  the  following  question : 

"Q.  Those  other  individuals  who  came  up  and  voted,  and 
did  not  vote  'your  ticket'  "  (i.  e.,  the  Relator's),  "had  you  seen 
any  of  them  at  that  church  for  more  than  a  year  preceding  that 
election  ? 

"A.  Not  that  I  recollect." 

On  his  cross-examination  he  says : 

*'Q.  Do  you  profess  to  be  able  to  state  from  your  recollec- 
tion all  you  have  seen  attend  there? 

"A.  Not  by  any  means." 

He  gives  only  his  recollection  at  best. 

This  is  all  the  testimony  given  by  this  witness  with  ref- 
erence to  the  voters  not  specially  named.  The  other  witness 
swears  as  follows : 

"Q.  What  persons  did  you  see  vote  that  printed  ticket"  (i.  e., 
the  Defendants'),  "whom  you  knew  personally  ,whether  they 
were  voters  or  not? 

"A.  There  is  only  one,  I  presume,  that  voted  that  ticket  that 
is  a  pew-holder." 

The  presumption  of  the  witness  is  of  no  value;  and  if  it 
were  of  value,  it  only  relates  to  one  of  a  class  of  equally  impor- 
tant qualifications. 

The  same  witness,  after  referring  to  several  voters  by  name, 
says:  "All  the  others,  I  do  not  know  anything  at  all  about 
them."     This  may  mean  very  little,  and  possibly  very  much. 
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The  witness  was  then  asked  the  following  question : 

"Q.  You  may  say  the  residue  of  those  persons  were  not 
voters?" 

Question  objected  to  by  counsel  for  the  Defendants. 

Objection  overruled,  and  exception  taken. 

"A.  Yes,  sir." 

No  importance  should  be  attached  to  this  question  and  ans- 
wer, in  considering  the  evidence  in  the  case. 

The  question  was  clearly  improper.  Whether  they  were  or 
were  not  voters  was  a  question  for  the  jury,  under  the  instruc- 
tions of  the  Court,  as  to  what  were  the  qualifications  of  an 
elector. 

It  was  argued  by  the  Appellants'  counsel,  that  inasmuch  as 
the  question  was  asked  by  the  Court,  no  objection  or  exception 
could  be  taken  to  it. 

We  do  not  understand  that  the  Court  has  any  greater  right 
to  ask,  against  the  objections  of  counsel,  improper  question, 
than  counsel  have;  and  if,  against  objection,  he  asks  improper 
questions,  it  is  the  duty  of  the  Appellate  Court  to  correct  the 
error. 

Again,  the  witness  testifies: 

"Q.  Do  you  know  that  none  of  the  others  were  pew-holders? 

"A.  There  was  none  of  the  others." 

Again : 

"Q.  I  understand  you  as  saying  that  none  of  the  others  than 
those  that  you  have  named  upon  the  list  which  you  hold  in  your 
hand  were  connected  with  the  church  in  any  way,  as  atten- 
dants, communicants,  or  pew-holders? 

"A.  I  do  not  know  of  any  more,  to  the  best  of  my  knowU 
edge/' 

The  witness  subsequently  testified  that  they  may  have  been 
connected  with  the  church,  and  he  might  not  have  known  it. 

The  testimony  above  referred  to  is  all  that  is  in  the  case 
with  reference  to  the  qualifications  of  about  one  hundred  and 
thirty-eight  voters. 

We  see  no  reason  to  reverse  the  judgment. 

The  new  trial  was  properly  granted,  and  under  the  Code  (§ 
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1 1 )  we  have  no  discretion  but  to  direct  judgment  absolute  for 
the  Defendants. 

Judgment  absolute  for  Defendants. 

JOEL  TIFFANY, 
State  Reporter. 


SAMUEL  A.  SWINNERTON  et   al..    Respondents,   v. 
THE  COLUMBIAN  INSURiVNCE  COMPANY,  Appel- 

LANTS. 

Marine  Insurance — Exceptions  in  Policy — State  of  Civil  War—Historical 
Facts  as  Evidence. 

To  create  belligerent  rights  it  is  unnecessary  that  there  should  be  war 
between  independent  powers.  They  may  exist  between  parties  to  a  civil 
rebellion. 

A  civil  war  exists  whenever  the  regular  course  of  justice  is  interrupted 
by  revolt,  &c.,  so  that  the  Courts  cannot  be  held  open. 

On  the  21st  of  April,  1861,  a  civil  war  existed  in  Norfolk,  Virginia,  and 
the  taking  of  PlaintifFs  vessel  under  the  pretended  authority  of  Virginia, 
and  loading  the  same  with  stones,  and  sinking  the  same,  to  obstruct  naviga- 
tion, was  one  of  the  acts  of  such  war,  and  caused  the  loss  to  fall  within 
the  exception  of  the  policy  of  insurance. 

Matters  of  public  history  affecting  the  whole  people,  Courts  will  take 
judicial  notice  of,  and  will  resort  to  such  documents  as  may  be  at  hand 
and  be  worthy  of  confidence. 

This  is  an  action  to  recover  upon  a  policy  of  insurance,  exe- 
cuted by  the  Defendants  in  September,  1860,  upon  one-six- 
teenth part  of  the  schooner  "Lawrence  Waterbury,"  for  one 
year  from  its  date;  the  policy  containing  in  the  margin  a 
warranty,  "free  from  loss  or  expense  arising  from  capture, 
seizure,  or  detention,  or  the    consequences    of    any   attempt 

Evidence— Judicial  notice.  41  N.  Y.  398;  116  N.  Y.  621 
(27  St.  Rep.  729)  ;ST.&C.  270  (3  Hun,  169)  ;  53  App.  Div. 
354  (65  N.  Y.  Supp.  869)  ;  66  How.  370;  7  Misc.  719  (58  St. 
Rep.  324;  28  N.  Y.  Supp.  32)  ;  14  Misc.  257  (70  St.  Rep.  252; 
35  N.  Y.  Supp.  831)  ;  43  St.  Rep.  154  (17  N.  Y.  Supp.  491)  ; 
33  Super.  554. 

State  of  civil  war — When  exists — Effect  on  contracts.  42 
N.  Y.  62;  43  N.  Y.  167;  49  N.  Y.  15;  54  N.  Y.  81 ;  58  Barb. 
19. 
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thereat."  The  body  of  the  policy  was  in  the  usual  form  of  a 
marine  policy. 

In  February,  1861,  while  the  vessel  was  on  a  voyage  from 
St.  Marks,  Florida,  to  New  York,  and  while  the  policy  was 
still  in  force,  she  was  disabled  by  a  storm  at  sea,  and  forced  to 
put  into  Hampton  Roads,  where  she  was  stranded  on  the  beach, 
and  remained  there  until  about  the  30th  of  March,  1861, 
when  the  master  and  wrecker  succeeded  in  getting  her  off,  and 
taking  her  into  Norfolk,  Virginia,  for  repairs. 

On  the  21st  of  April,  1861,  while  the  schooner  was  under- 
going these  repairs  at  Norfolk,  thirty  or  forty  men  seized  her, 
broke  open  her  cabins,  filled  her  with  stones,  took  her  down 
about  a  mile  below  Norfolk,  toward  Fortress  Monroe,  and 
sunk  her  in  the  channel  of  the  river. 

The  captain  of  the  schooner  (who  was  also  part  owner,  and 
one  of  the  Plaintiffs — Swinnerton),  remonstrated  with  the 
men  who  were  engaged  in  this  proceeding,  stated  to  them  that 
he  was  master,  and  resisted  their  proceedings  by  ordering  them 
to  desist  and  leave,  but  without  effect.  The  man  who  was 
giving  orders  to  the  others  to  throw  the  stones  aboard,  and 
who,  Swinnerton  testified,  "appeared  to  be  the  boss,  or  head 
man,"  paid  no  attention  to  the  protest  and  remonstrances  of  the 
captain,  but  merely  remarked  "that  the  State  of  Virginia  was 
good  for  it;"  and  when  asked  by  what  authority  he  had  pos- 
session of  the  schooner,  replied  "that  it  was  by  authority  of  the 
State  of  Virginia." 

The  captain  also  applied  to  a  lawyer  for  legal  assistance,  and 
to  a  military  man  to  whom  several  persons  referred  him,  but 
could  get  none.  He  also  applied  to  see  if  he  could  get  the 
vessel  up,  but  could  get  no  satisfaction.  He  testified  that  "it 
was  all  confusion  then  in  the  place;  it  was  a  perfect  mad- 
house." The  persons  engaged  in  this  work  cut  through  the 
schooner's  deck,  and  put  about  one  hundred  tons  of  stone  on 
board  her. 

A  steamer  lay  alongside  her  all  the  time  she  was  being 
filled,  and  when  filled  took  her  away  to  the  place  where  she 
was  sunk,  as  before  stated.  There  was  a  great  deal  of  cheer- 
ing and  hurrahing  when  she  went  off. 
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The  captain  testified  further,  that  he  had  not  violated  any 
law  or  regulation  of  the  port,  and  was  not  notified  that  he  had, 
nor  charged  with  having  done  so.  The  vessel  was  never  re- 
covered. 

Due  notice  of  abandonment  of  the  vessel  to  the  Defendants 
was  served  upon  them  in  proper  time  by  the  Plaintiffs;  and 
due  proof  of  interest  in  the  vessel,  and  of  her  loss,  was  in  like 
manner  made  and  delivered  by  the  Plaintiffs  to  the  Defendants, 
in  New  York,  May  7,  1862;  the  captain  of  the  vessel  not  being 
able  to  leave  Norfolk  until  the  27th  of  April,  1861. 

The  Defendants'  counsel  moved  for  a  dismissal  of  the  com- 
plaint, on  the  ground  that  the  testimony,  in  connection  with 
the  history  of  the  times,  showed  that  the  seizure  and  detention 
of  the  vessel  was  by  direction  or  permission  of  the  authorities 
of  the  State  of  Virginia,  or  of  the  city  of  Norfolk,  in  which 
case,  they  allege,  the  loss  would  fall  within  the  exceptions  of 
the  policy,  or  else  it  showed  that  the  Plaintiffs  did  not  make  a 
proper  resistance  to  the  seizure,  or  a  sufficient  effort  to  procure 
the  protection  of  the  authorities. 

The  Court  denied  the  motion,  and  the  Defendants  excepted. 

The  Defendants'  counsel  then  offered  to  read  the  "Secession 
Ordinance"  passed  by  the  State  of  Virginia  on  the  17th  of 
April,  1861.  The  Plaintiffs  objected  to  the  reading  of  the 
ordinance  as  matter  of  evidence,  on  the  ground  that  it  was 
immaterial  and  irrelevant. 

The  Court  sustained  the  objection,  but  permitted  it  to  be 
read,  to  fix  its  date.  It  was  read  accordingly.  It  purported 
to  be  a  declaration  and  ordinance  by  "The  People  of  Virginia," 
that  the  union  between  the  State  of  Virginia  and  the  other 
States,  under  the  Constitution  of  the  United  States  of  America, 
was  thereby  dissolved,  and  that  the  State  of  Virginia  was  in 
the  full  possession  of  all  the  rights  of  sovereignty  which  belong 
and  appertain  to  a  free  and  independent  State,  and  that  the 
Constitution  of  the  United  States  of  America  was  no  longer 
binding  on  any  of  the  citizens  of  Virginia ;  and  the  same  ordi- 
nance further  declared,  that  it  should  take  effect  and  be  an  act 
as  of  its  date,  when  ratified  by  a  majority  of  the  votes  of  the 
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people  of  Virginia,  cast  at  a  poll  taken  on  the  fourth  Thursday 
of  May,  1861,  in  pursuance  of  a  schedule  thereafter  enacted. 

The  protest  of  the  master  of  the  vessel  (Swinnerton),  made 
in  New  York,  on  April  30,  1862,  detailing  the  circumstances 
of  the  loss  of  the  vessel,  was  read  in  evidence  by  the  Defen- 
dants. The  facts  which  it  alleged  or  recited  are  substantially 
those  above  stated  to  have  been  established  by  the  Plaintiffs' 
testimony.  This  was  all  the  testimony  introduced  or  offered. 
The  Defendants'  counsel  then  requested  the  Court  to  charge 
the  jury  that,  if  the  seizure  and  detention  were  by  the  author- 
ities of  the  State  of  Virginia,  or  the  city  of  Norfolk,  it  was 
within  the  exception  of  the  policy  warranting  the  insurers  free 
from  loss  or  expense  in  case  of  seizure  or  detention,  and  the 
Plaintiffs  were  not  entitled  to  recover. 

The  Court  refused  to  do  so,  decided  that  there  was  no  ques- 
tion for  the  jury,  and  directed  a  verdict  for  the  Plaintiffs  to 
the  amount  of  their  claim  as  proved.  The  Defendants'  counsel 
excepted,  and  the  jury  found  a  verdict  for  the  Plaintiffs,  as 
directed,  for  $1,065.62. 

The  General  Term  of  the  Superior  Court  of  the  City  of 
New  York  affirmed  the  judgment  entered  upon  this  verdict. 

From  this  judgment  the  Defendants  have  brought  their 
appeal  to  this  Court. 

Thomas  G.  Shearman  for  Appellants. 
John  H.  Reynolds  for  Respondents. 

Hunt,  J. — The  body  of  the  policy  on  which  this  action  is 
brought  contains  the  following  clause :  "Touching  the  adven- 
tures and  perils,  which  the  said  Columbian  Insurance  Company 
is  contented  to  bear  and  take,  upon  itself,  in  this  voyage,  they 
are  of  the  seas,  men-of-war,  fires,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  reprisals, 
taking  at  seas,  arrests,  restraints  and  detainments  of  all  kings, 
princes,  or  people  of  what  nation,  condition,  or  quality  soever." 

In  the  margin  of  the  policy  is  the  following  statement: 
^'Warranted  free  from  loss  or  expense  arising  from  capture. 
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seizure,  or  detention,  or  the  consequences  of  any  attempt  there- 
at." 

It  is  clear  upon  authority  that  the  recital  last  quoted  consti- 
tutes a  warranty  on  the  part  of  the  assured,  and  that  it  is  a 
qualification  of  the  obligation  of  the  insurer,  contained  in  the 
covenant  before  cited  (Dole  v.  Merchants'  In.  Co.,  51  Maine, 
465;  Dole  v.  New  Eng.  In.  Co.,  6  Allen,  373;  Fifield  v.-  In. 
Co.,  47  Pa.  R.  166;  The  Prize  Cases,  2  Black's  R.  635). 

It  is  held  in  the  same  cases  that  the  capture  of  an  insured 
vessel  by  a  cruiser  of  the  .  so-called  Confederate  States  is 
within  this  warranty,  and  relieves  the  insurer  from  liability 
upon  the  policy. 

These  decisions  were  based  upon  the  principle  that  when  a 
portion  of  the  citizens  of  a  civil  government  have  rebelled, 
established  another  government,  resorted  to  arms  to  maintain 
it,  and  the  rebellion  is  of  such  magnitude  that  the  military  and 
naval  forces  of  the  government  have  been  called  out  to  sup- 
press it,  they  are  to  be  regarded  as  belligerents. 

To  create  belligent  rights,  it  is  not  necessary  that  there 
should  be  war  between  separate  and  independent  powers.  They 
may  exist  between  the  parties  to  a  civil  war.  A  state  of  actual 
war  may  exist  without  a  formal  declaration  of  it  by  either 
party;  and  this  is  true  both  of  a  civil  and  a  foreign  war.  A 
civil  war  exists  whenever  the  regular  course  of  justice  is  inter- 
rupted by  revolt,  rebellion  or  insurrection,  so  that  the  Courts 
cannot  be  kept  open  (2  Black,  Prize  Cases,  667,  668).  It  is 
further  held,  by  the  same  authorities,  that  the  capture  of  an 
insured  vessel  by  an  unorganized  body  of  men,  who  are  thieves, 
robbers,  and  pirates,  simply,  with  no  pretence  of  authority 
from  an  organized  government,  does  not  relieve  the  insurer 
from  liability,  under  the  clauses  in  question. 

I  shall  examine  the  questions  arising  in  this  case,  upon  this 
theory  or  the  rights  of  the  parties. 

On  the  21st  of  April,  1861,  the  Plaintiffs'  vessel  was  under- 
going repairs  in  the  port  of  Norfolk,  Virginia,  where  she  had 
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in  number,  took  her  from  the  place  where  she  was  being  re- 
paired, and  towed  her  to  a  wharf  in  another  part  of  the  city. 
Here,  aided  by  an  equal  number  of  men  on  the  wharf,  they 
broke  open  the  cabins  of  the  vessel,  filled  her  with  stones,  and 
took  her  about  a  mile  down  the  river.  She  was  towed  off 
amid  the  cheers  and  shouts  of  those  on  shore,  and  sunk  at  the 
mouth  of  the  channel.  The  person  conducting  these  operations 
paid  no  attention  to  the  remonstrances  of  the  captain,  but 
informed  him  that  what  he  did  was  by  authority  of  the  State 
of  Virginia. 

The  captain  could  obtain  no  aid  from  the  military,  and  no 
relief  from  the  Courts.  It  was  a  scene  of  public  excitement — 
as  the  witness  terms  it,  of  madness — ^the  occasion  of  which  will 
appear  hereafter. 

Properly  to  appreciate  the  condition  and  rights  of  the  par- 
ties, it  is  necessary  to  look  at  the  state  of  the  country  on  the 
21st  of  April,  1861,  when  the  events  we  have  detailed  occurred. 

The  written  constitution,  under  which  the  government  of 
the  "United  States  of  America"  was  formed,  was  adopted  in 
1787. 

At  the  close  of  the  war  with  Great  Britain,  in  which  its  inde- 
pendence was  accomplished,  the  Uriion  was  composed  of  thir- 
teen States.  In  1861  the  Union  consisted  of  thirty-six  States, 
possessing  many  rights  independent  of  each  other,  and  inde- 
pendent of  the  United  Government  formed  by  them.  Of  these 
States  Virginia  was  one.  South  Carolina,  Georgia,  Mississippi, 
Alabama,  Texas,  and  Florida,  were  others.  The  disputes  and' 
jealousies  existing  between  the  different  sections  of  the  coun- 
try, and  the  people  of  the  different  States,  took  form  and  shape 
in  the  autumn  of  the  year  eighteen  hundred  and  sixty.  The 
elections  held  in  November  of  that  year  resulted  in  the  choice 
of  Abraham  Lincoln  as  President  of  the  United  States.  A 
portion  of  the  Southern  States,  professing  to  consider  this 
result,  and  the  principles  of  the  successful  party,  as  destructive 
of  the  institution  of  African  slavery  then  existing  in  those 
States,  determined  to  withdraw  from  the  Union.     The  right 
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thus  to  withdraw  had  been  claimed  by  those  States  for  many 
years,  while  the  claim  had  been  steadily  and  uniformly  denied 
by  the  Northern  States.  On  the  twentieth  of  December, 
eighteen  hundred  and  sixty,  with  ostentatious  defiance,  the 
State  of  South  Carolina,  by  a  convention  called  to  act  upon 
this  particular  subject,  declared  that  the  ordinance  of  seventeen 
hundred  and  eighty-eight,  whereby  the  Constitution  of  the 
United  States  was  ratified,  and  all  acts  of  the  State  of  South 
Carolina  ratifying  amendments  of  that  constitution,  were  re- 
pealed, and  declaring  "that  the  union  now  subsisting  between 
South  Carolina  and  other  States,  under  the  name  of  'The 
United  States  of  America/  is  hereby  dissolved." 

The  raising  of  armies,  and  the  appointment  of  commission- 
ers to  proceed  to  Washington  to  demand  the  delivery  to  that 
State  of  all  forts,  light-houses,  and  magazines  within  its  limits, 
and  also  for  the  apportionment  of  the  public  debt  and  a  division 
of  all  the  public  property  of  the  United  States,  immediately 
followed. 

During  the  months  of  January  and  February  then  next,  the 
States  of  Mississippi,  Alabama,  Louisiana,  Florida,  and  Texas 
adopted  ordinances  to  the  same  effect. 

In  the  month  of  February,  eighteen  hundred  and  sixty- 
one,  the  deputies  from  these  States  assembled  at  Montgomery, 
in  the  State  of  Alabama,  and  organized  a  government  upon 
the  same  general  plan  as  the  one  then  and  now  constituting  the 
Union  of  the  States  of  America.  They  elected  a  president  and 
vice-president,  and  organized  a  congress  to  consist  of  senators 
and  members  from  the  several  States  forming  their  nation. 
A  cabinet  of  executive  officers  was  selected,  the  moneys  and 
credits  of  the  government  were  issued;  commisioners  for 
foreign  States  were  appointed;  military,  naval,  and  civil 
officers  were  designated;  a  national  emblem  was  assumed, 
and  all  the  forms  of  a  permanent  and  an  efficient  government 
were  adopted,  with  the  name  of  "The  Confederate  States  of 
America."  The  States  of  North  Carolina,  Virginia,  Tenn- 
essee, Missouri,  and  Arkansas  subsequently  joined  this  con- 
federacy. 


166  SWINNERTON  v.  COLUMBIAN  INS.  CO.  (Sbtt., 

Opinion  by  Hunt,  J. 

It  is  sufficient,  for  the  purpose  of  deciding  the  legal  ques- 
tions before  us»  to  say  that  the  rebellion  thus  organized 
assumed  gigantic  dimensions. 

A  war  was  carried  on  for  four  years  by  land  and  by  sea 
between  the  two  governments,  with  varied  success  on  the  part 
of  the  different  armies. 

It  terminated  in  the  triumph  of  the  government  and  the 
complete  overthrow  of  the  rebellion,  in  the  spring  of  eighteen 
hundred  and  sixty-five;  but  not  until  the  government  had 
expended  three  thousand  million  of  dollars  in  its  suppression, 
and  three  hundred  thousand  Northern  soldiers  had  laid  down 
their  lives  in  thus  maintaining  the  integrity  of  their  govern- 
ment. 

These  subsequent  and  important  transactions,  to  which  I 
have  alluded  so  briefly,  are  competent  to  be  considered  in 
determining  the  status,  in  the  month  of  April,  1861,  of  the 
parties  whose  acts  we  are  to  consider  (Prize  Cases,  sup.). 

When  the  State  of  South  Carolina  attempted  its  separation 
from  the  Union,  its  harbor  contained  several  forts  garrisoned 
by  United  States  troops. 

Both  the  soil  and  jurisdiction  of  these  forts  belonged  to  the 
United  States,  and  that  government  declined  to  yield  them  to 
the  repeated  and  urgent  demands  of  South  Carolina.  Major 
Robert  Anderson,  of  the  United  States  Army,  was  in  command 
of  these  forts  in  this  month  of  April,  and  had  transferred  his 
men  and  munitions  from  Fort  Moultrie  to  Fort  Sumter,  both 
being  forts  within  a  short  distance  of  the  city  of  Charleston, 
and  in  its  harbor. 

General  Beauregard,  who  had  been  appointed  by  the  Con- 
federate States  a  brigadier-general  in  their  service,  was  in 
command  of  the  troops  in  the  City  of  Charleston. 

The  refusal  to  surrender  Fort  Sumter  being  presisted  in, 
that  officer,  on  the  12th  day  of  April,  by  special  order  of  the 
Secretary  of  War  of  the  Confederate  States,  opened  the  fire 
upon  the  fort.     The  preparations  for  its  reduction  had  long 
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been  in  progress;  seventy  men  formed  its  garrison,  and  seven 
thousand  men  formed  the  attacking  force. 

An  unarmed  vessel,  loaded  with  provisions  for  the  relief 
of  the  garrison,  had  been  fired  upon  by  the  Confederate  author- 
ities, and  compelled  to  abandon  her  purpose.  After  a  siege 
of  twenty-four  hours,  its  men  exhausted,  its  supplies  con- 
sumed, and  its  quarters  on  fire,  the  fort  was  surrendered. 

Its  commander,  with  his  forces,  marched  out  with  the  honors 
of  war,  saluting  the  flag  of  his  country  as  it  was  lowered. 

The  news  of  this  surrender  was  telegraphed  to  the  authori- 
ties at  Montgomery.  In  answer  to  the  congratulations  of  the 
assembled  multitude,  L.  Pope  Walker,  Secretary  of  War  of 
the  Confederate  States,  announced  the  intention  of  his  govern- 
ment to  pursue  its  success,  and  predicted  that,  before  the  first 
of  May  following,  the  Confederate  flag  would  float  in  triumph 
from  the  Washington  Capitol. 

On  the  fifteenth  day  of  April,  President  Lincoln  issued  a 
proclamation,  reciting  that  the  execution  of  the  laws  of  the 
United  States  was  obstructed  in  the  States  of  South  Carolina, 
Ceorgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas, 
by  combinations  too  powerful  to  be  suppressed  by  the  ordinary 
course  of  judicial  proceedings,  or  by  the  powers  vested  in  the 
marshals  by  law,  and  calling  forth  the  militia  of  the  several 
States  to  the  number  of  seventy-five  thousand. 

Within  ten  days  thereafter,  the  President  of  the  Confederate 
States  issued  a  proclamation  that  he  would  grant  letters  of 
marque  against  the  commerce  of  the  United  States,  and  did 
issue  many  commissions  of  that  character. 

This  call  of  President  Lincoln  was  contemptuously  refused 
by  the  Southern  States,  but  earnestly  and  immediately  respond- 
ed to  by  the  Northern  States.  The  men  needed  were  at  once 
supplied. 

The  Sixth  Regiment  of  Massachusetts  Volunteers,  while 
passing  through  the  city  of  Baltimore,  on  the  nineteenth  of 
April,  in  response  to  the  President's  call,  was  attacked  by  a 
mob.    The  most  of  the  soldiers  were  raw  recruits,  unarmed. 


168  SWINNERTON  v.  COLUMBIAN  INS.  CO.  [Sept., 

Opinion  by  Hunt,  J. 

and  sq)arated  from  their  officers.  Three  of  the  soldiers  were 
killed,  many  were  severely  injured,  and  many  of  the  mob  were 
killed  and  injured.  The  railroads  leading  to  and  from  the 
city  of  Baltimore  were  torn  up  and  blockaded;  troops  and 
supplies  could  only  reach  Washington  by  a  circuitous  route, 
and  that  city  was  for  a  time  in  a  state  of  substantial  blockade. 

The  excitement  created  by  these  transaction  was  scarcely 
inferior  to  that  created  by  the  attack  upon  Sumter.  It  pre- 
vaded  all  classes  and  all  sections,  receiving  approval  or  con- 
demnation according  to  the  position  of  the  parties  affected. 

Before  referring  to  the  condition  of  public  affairs  in  Vir- 
ginia at  the  time  of  the  capture  of  the  vessel  in  question,  the 
following  extract  from  the  Southern  historian  of  the  war  will 
illustrate  the  condition  of  the  country  at  the  close  of  Mr. 
Buchanan's  administration :  "When  he  ceased  to  be  President, 
on  the  fourth  of  March,  eighteen  hundred  and  sixty-one,  seven 
Southern  States  went  out  of  the  Union;  they  had  erected  a 
new  government;  they  had  secured  every  Federal  fort 
within  their  limits,  with  two  exceptions,  Sumter  and  Pickens ; 
they  had  gathered  not  only  munitions  of  war,  but  had  obtained 
great  additions  in  moral  power ;  and  although  they  still  deplor- 
ed a  war  between  the  two  sections  as  a  'policy  determental  to 
the  civilized  world,'  they  had  openly  and  rapidly  prepared  for 
it. 

"Fort  Moultrie  and  Castle  Pinckney  had  been  occupied  by 
the  South  Carolina  troops.  Fort  Pulaski,  the  defence  of 
Savannah,  had  been  taken;  the  arsenal  at  Mount  Vernon, 
Alabama,  with  twenty  thousand  stand  of  arms,  had  been 
seized  by  the  Alabama  troops;  Fort  Morgan,  in  Mobile  Bay, 
had  been  taken;  Forts  Jackson,  St.  Philip,  and  Pike,  near  New 
Orleans,  had  been  captured  by  the  Louisiana  troops ;  the  Pen- 
sacola  Navy-yard,  and  Forts  Barrancas  and  McRae,  had  been 
taken,  and  the  siege  of  Fort  Pickens  commenced;  the  Baton 
Rouge  Arsenal  had  been  surrendered  to  the  Louisiana  troops ; 
the  New  Orleans  Mint  and  Custom-house  had  been  taken ;  the 
Little  Rock  Arsenal  had  been  seized  by  the  Arkansas  troops; 
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and  on  the  eighteenth  of  February  Gen.  Twiggs  had  trans- 
ferred the  military  posts  and  public  property  in  Texas  to  the 
State  authorities"  ("The  Lost  Cause";  by  Edward  A.  Pollard, 
pp.  98,  99). 

Virginia  was  ultimately  a  member  of  the  Southern  Confed- 
eracy, and,  in  the  desolation  of  her  territory  by  contending 
armies,  illustrated  the  horrors  of  civil  war. 

At  this  time  she  was  in  active  sympathy  with  the  Confeder- 
ates, and  at  once  refused  to  comply  with  President  Lincoln's 
call  for  men  to  sustain  the  country. 

On  the  7th  of  April  the  convention  of  the  State  of  Virginia 
passed  its  ordinance  of  secession.  That  portion  of  it  which 
required  its  submission  to  the  popular  vote  was  entirely  dis- 
regarded. The  State  put  it  itself  in  active  and  immediate  co- 
operation with  the  Southern  Confederacy. 

On  the  same  day  another  ordinance  was  passed,  "to  call 
volunteers  into  the  service  of  the  State"  (Laws  of  Va.  1861, 
App.  8). 

The  Governor  issued  a  proclamation  under  this  ordinance, 
calling  upon  the  militia  to  hold  themselves  in  immediate  readi- 
ness ;  and  in  reference  to  President  Lincolin's  call  for  men,  he 
uses  this  language:  "That  Virginia,  by  a  majority  approach- 
ing to  entire  unanimity,  declared,  at  its  last  session,  that  the 
State  would  consider  such  an  exertion  of  force  as  a  virtual 
declaration  of  war,  to  be  resisted  by  all  the  force  at  the  com- 
mand of  Virginia;  and  subsequently  the  State  Convention, 
now  in  session,  reaffirmed  the  same  policy  with  almost  equal 
unanimity." 

In  refusing  to  respond  to  this  call.  Gov.  Letcher  closes  his 
communication  in  these  words:  "You  have  chosen  to  inaugu- 
rate civil  war,  and  we  will  meet  it  in  a  spirit  as  determined  as 
the  administration  has  exhibited  toward  the  South  (An.  Reg. 
1861,  "Virginia"). 

On  the  day  of  the  passage  of  the  ordinance  of  secession,  the 
printed  sign,  "United  States  Court,"  in  the  Custom-house 
building,  was  taken  down,  and  the  Confederate  flag  was  raised 
on  the  Capitol,  in  which  the  convention  was  sitting.     The 
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Custom-house  was  taken  out  of  the  hands  of  the  United  States 
officials,  and  placed  under  a  guard  of  State  troops.  The 
steamships  Yorktown  and  Jamestown  (private  property)  were 
seized  and  put  in  charge  of  Virginia  State  troops  (id.). 

On  the  night  of  the  16th  of  April,  says  the  historian  Gree- 
ley (Am.  Conflict,  vol.  1,  p.  471),  "the  channel  of  the  Eliza- 
beth River,  near  Norfolk,  was  obstructed  by  sinking  two 
small  vessels  therein,  with  intent  to  preclude  the  passage, 
either  way,  of  Federal  ships  of  war.  The  number  appears 
to  have  been  increased  during  the  following  nights,  while  a 
hastily  collected  force  under  Gen.  Taliaferro,  a  Virginia 
brigadier,  who  reached  Norfolk  from  Richmond  on  the  18th, 
was  reported  to  be  preparing  to  seize  the  Navy-yard  and 
Federal  vessels  during  the  night  of  Saturday,  the  20th." 

At  this  yard  were  the  valuable  steam-frigate  Merrimac,  the 
Cumberland,  Germantown,  Plymouth,  Raritan,  Columbia, 
Dolphin,  Pennsylvania,  Delaware,  and  Columbus,  with  nearly 
two  thousand  cannon,  and  immense  quantities  of  arms,  muni- 
tions of  war,  naval  stores,  and  timber  (id.  473). 

On  the  21st  of  April  all  these  vessels  were  sunk  or  burned, 
and  all  of  this  property  destroyed,  by  the  United  States  author- 
ity, under  the  direction  of  Capt.  Paulding  of  the  navy,  to  pre- 
vent its  falling  into  the  hands  of  the  rebels.  Cannon  were 
spiked,  the  muskets  and  revolvers  broken,  shot  and  shell 
thrown  into  the  water,  the  ships  scuttled  or  fired,  and  the 
barracks  set  on  fire.  As  soon  as  the  United  States  troops  had 
departed,  a  volunteer  company  took  formal  possession  in  the 
name  of  the  State  of  Virginia,  and  raised  her  flag  on  the  ruins 
(id.  476). 

In  describing  the  effect  upon  Virginia  of  President  Lincoln's 
proclamation  of  April  15th,  calling  for  seventy-five  thousand 
men,  Mr.  Pollard  says :  "Two  days  after  the  interview  of  her 
commissioners  with  President  Lincoln,  her  people  were  read- 
ing his  call  for  a  land  force  of  seventy-five  thousand  men ;  and 
almost  instantly  thereafter  the  proud  and  thrilling  news  was 
flashed  over  the  South,  that  Virginia  had  redeemed  the  pledges 
she  had  given  against  coercion,  and  was  no  longer  a  member 
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of  the  Federal  Union,  but  in  a  new,  heart  to  heart,  defiant 
union  with  the  Confederate  States  of  the  South"  (Lost  Cause, 
p.  116). 

The  same  authority  says  that,  "on  the  29th  of  April,  Presi- 
dent Davis  (of  the  Confederate  States)  wrote  to  the  Confeder- 
ate Congress,  then  convoked  by  him :  'here  are  now  in  the  field, 
at  Charleston,  Pensacola,  Forts  Morgan,  Jackson,  St.  Philip, 
and  Pulaski,  nineteen  thousand  men,  and  sixteen  thousand  men 
are  now  en  route  for  Virginia.  It  is  proposed  to  organize 
and  hold  in  readiness  for  instant  action,  in  view  of  the  present 
exigencies  of  the  country,  an  army  of  one  hundred  thousand 
men'"  (id.  117). 

In  another  place  he  says :  "Virginia  had  taken  her  decisive 
step,  and  passed  her  ordinance  of  secession,  on  the  17th  day 
of  April.  It  became  an  immediate  concern  to  secure  for  the 
State  all  the  arms,  munitions,  ships,  war  stores,  and  military 
posts  within  her  borders  which  there  was  power  to  seize. 

"Two  points  were  of  special  importance — the  Navy-yard,  at 
Gosport  (opposite  to  Norfolk),  with  its  magnificient  dry-dock, 
its  huge  ship-houses,  shops,  forges,  warerooms,  rope-walks, 
seasoned  timber  for  ships,  masts,  cordage,  boats,  ammunition, 
small  arms,  and  cannon.  Besides  all  these  treasures,  it  had 
lying  in  its  waters  several  vessels  of  war. 

"The  other  point  was  Harper's  Ferry,  on  the  Potomac 
River,  with  its  armory  and  arsenal,  containing  about  ten 
thousand  muskets  and  five  thousand  rifles,  with  machinery  for 
the  purpose  of  manufacturing  arms,  capable  of  turning  out 
twenty-five  thousand  muskets  a  year"  (id.  122). 

A  large  force  of  Virginia  volunteers,  to  the  number  of 
2,500,  was  immediately  collected  to  attack  Harper's  Ferry. 
To  prevent  its  falling  into  their  hands  the  garrison  set  fire  to 
the  arms  and  buildings,  and  escaped  across  the  railroad  bridge 
into  Maryland. 

The  historian  above  quoted  says :  "The  retreating  garrison 
had  laid  trains  to  blow  up  the  workshops,  but  the  courage  and 
rapid  movements  of  the  Virginians  extinguished  them,  and 
thus  saved  to  their  State  the  invaluable  machinery  for  making 
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muskets  and  rifles."  This  was  on  the  18th  day  of  the  same 
month  of  April. 

It  is  impossible  to  shut  our  eyes  so  closely  as  not  to  see  that 
a  war  had  actually  been  commenced  against  the  United  States 
government  before  the  21st  of  April,  1861.  The  evidence  I 
have  cited  are  unanswerable.  The  former  passage  of  the 
ordinance  of  secession  by  Virginia,  the  immediate  appointment 
of  commissioners  to  the  Confederate  government,  the  sinking 
of  vessels  in  the  channel,  the  presence  of  armed  troops,  the 
destruction  of  the  navy-yards,  the  assult  on  Harper's  Ferry, 
the  avowed  declarations  of  the  authorities  of  the  State  that  she 
was  to  range  herself  with  her  Southern  allies,  the  concentra- 
tion of  the  military  forces  at  Norfolk,  the  declaration  by  the 
officer  in  charge  that  this  vessel  was  seized  by  authority  of  the 
State  of  Virginia,  her  sinking  to  obstruct  the  passage  of 
United  States  vessels  to  this  port,  the  shouts  and  applauses  of 
the  people,  the  excitement  pervading  all  classes,  the  impossi- 
bility of  finding  aid  in  the  Courts,  afford  the  strongest  reason 
to  conclude  that  this  seizure  was  an  act  of  war,  and  not  the  act 
of  a  mob.  The  actors  were  not  hostes  humani  generis,  nor 
did  they  act  causa  lucri. 

The  act  of  April  21st,  1861,  is  to  be  received  and  passed 
upon  as  we  now,  in  1867,  see  and  understand  it.  It  doubtless 
had  greater  significance  than  many  of  its  actors  were  aware 
of,  and  was  a  prelude  to  a  contest  anticipated  by  none  (Prize 
Cases,  sup.  2  Black). 

No  declaration  of  war  is  necessary  to  give  to  individuals,  or 
to  nations,  the  rights  resulting  from  that  condition  of  society. 
It  is  the  actual  condition  that  produces  the  result,  and  not  the 
presence  or  absence  of  a  declaration  to  that  eflfect  by  either 
party. 

In  the  contest  between  the  United  States  and  Mexico,  in 
1846,  the  battles  of  Palo  Alto  and  Resaca  de  la  Palma  had 
been  fought  before  the  passage  of  the  act  of  Congress  of  May 
13th,  1846,  which  recognized  "a  state  of  war  as  existing  by  the 
act  of  the  Republic  of  Mexico." 

This  act  not  only  provided  for  the  future  prosecution  of  the 
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war,  but  was  itself  a  vindication  and  ratification  of  the  act  of 
the  President,  in  accepting  the  challenge  without  a  previous 
formal  declaration  of  war  by  Congress  (Prize  Cases,  2  Black, 
668). 

With  the  light  reflected  upon  them  by  subsequent  events,  it 
would  be  absurd  to  say  that  the  taking  of  Fort  Pulaski,  which 
was  the  sea-coast  defence  of  Georgia;  or  the  seizure  of  Forts 
Jackson  and  St.  Philip,  which  defended  the  approach  to  New 
Orleans;  or  the  attack  upon  Harper's  Ferry,  a  depot  and 
manufactory  of  fire-arms,  were  the  acts  of  riotous  individuals 
simply ;  or  to  say  that  the  surrender  of  Gen.  Twiggs,  by  which 
an  empire  in  extent,  an  army  in  numbers,  and  a  fortune  in 
property,  were  transferred  to  the  rebellion,  was  the  illegal  act 
of  an  individual  simply ;  or  to  say  that  their  acceptance  by  the 
State  of  Texas  was  a  private  and  unauthorized  transaction 
only.  Each  of  these  acts  was  in  pursuance  of  a  purpose  well 
understood.  They  were  intended,  as  they  were  calculated,  to 
weaken  the  military  power  of  the  government,  and  strengthen 
that  of  the  States  named,  to  furnish  the  means  of  rebellion,  and 
to  destroy  the  power  to  suppress  it.  Whether  the  act  of  seiz- 
ing and  destrojring  the  Plaintiffs'  vessel  was  a  part  of  the  same 
scheme,  was  a  question  for  the  jury.  I  think  proof  of  the 
ordinance  of  secession  was  competent,  and  that  the  general 
question  of  the  object  and  character  of  the  seizure  should  have 
been  submitted  to  them.  I  have  not  overlooked  the  objection 
made  by  the  Respondent  to  the  consideration  by  this  Court  of 
the  facts  of  history,  to  which  I  have  referred. 

It  is  objected  that  the  case  contains  no  evidence  of  the  exist- 
ence of  a  civil  war;  that  it  does  not  show  that  the  mob  was 
acting  by  any  public  authority,  and  that  no  historical  proof 
was  offered  to  the  Court,  by  any  authentic  history,  that  the 
condition  of  things  existed,  as  we  are  all  aware  they  did  exist, 
in  fact. 

This  objection  I  do  not  consider  a  sound  one.  The  rule  I 
take  to  be  this — ^that  matters  of  public  history,  affecting  the 
whole  people,  are  judicially  taken  notice  of  by  the  Courts;  that 
no  evidence  need  be  produced  to  establish  them ;  that  the  Court, 
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in  ascertaining  them,  resorts  to  such  documents  or  reference 
as  may  be  at  hand,  and  as  may  be  worthy  of  confidence.  Thus, 
in  the  Prize  Cases  already  cited  (2  Black's  R.  667),  the  Court 
uses  this  language :  "The  actual  existence  of  civil  war  is  a  fact 
in  our  domestic  history  which  the  Court  is  bound  to  notice  and 
to  know." 

Knowledge  of  the  main  fact  would  necessarily  carry  with  it 
knowledge  of  the  particular  acts  of  war  which  created  that 
condition  of  things. 

Upon  a  careful  reading  of  these  cases,  as  reported,  as  well 
as  of  the  arguments  of  counsel  on  both  sides,  and  of  the  opin- 
ion of  the  Court,  and  the  dissenting  opinion  of  Judge  Nel- 
son, I  see  no  statement  that  proof  was  made  of  any  of  the  gene- 
ral facts  of  the  early  history  of  the  rebellion.  Particular  proc- 
lamations were  read,  correspondence  with  foreign  authorities 
was  referred  to,  the  special  facts  of  the  capture  of  the  vessels 
and  their  circumstances  were  proved,  and  the  general  facts  con- 
nected with  the  history  of  the  country  seem  to  have  been  as- 
sumed as  within  the  judicial  cognizance  of  the  Court.  I  have 
quoted  the  language  of  the  Court  on  this  point,  and  it  was  not 
denied  by  counsel  against  whom  it  applied,  nor  doubted  in  a 
dissenting  opinion  which  holds  that,  until  the  passage  of  the 
act  of  Congress  of  July  13th,  1861  (but  three  days  before 
the  first  battle  of  Bull  Run),  no  war  existed,  in  a  legal  sense^ 
between  the  armed  hosts  of  the  different  sections  of  the  coun- 
try ;  but  that  it  was  simply  "a  personal  war  against  the  rebels,'* 
on  the  part  of  the  President.  The  general  language  of  the 
Court  is,  therefore,  entitled  to  full  significance. 

Mr.  Greenleaf  says,  in  his  work  on  Evidence  (at  §§  4,  5, 
6)  :  "All  civilized  nations  being  alike  members  of  the  great 
family  of  sovereignties,  may  well  be  supposed  to  recognize 
each  other's  existence,  and  general  public  and  external  rela- 
tions. The  usual  and  appropriate  symbols  of  nationality  and 
sovereignty  are  the  national  flag  and  seal.  Every  sovereign, 
therefore,  recognizes,  and  of  course  the  public  tribunals  and 
functionaries  of  every  nation  take  notice  of,  the  existence 
and  titles  of  all  the  other  sovereign  powers  in  the  civilized 
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world,  their  respective  flags,  and  their  seals  of  State.  In  like 
manner  the  law  of  nations,  and  the  general  customs  and  usages 
of  merchants,  as  well  as  the  public  statutes  and  general  laws 
and  customs  of  their  own  country,  are  recognized,  without 
proof,  by  the  Courts  of  all  civilized  nations;  neither  is  it  nec- 
essary to  prove  things  which  must  have  happened,  according 
to  the  ordinary  course  of  nature;  nor  to  prove  the  course  of 
time,  or  of  the  heavenly  bodies ;  nor  the  ordinary  public  fasts 
and  festivals;  nor  the  coincidence  of  days  of  the  week  with 
days  of  the  month ;  nor  the  meaning  of  words  in  the  vernacular 
language;  nor  the  legal  weights  and  measures;  nor  any  mat- 
ters of  public  history  aflfecting  the  whole  people.  Courts  also 
take  notice  of  the  territorial  extent  of  the  jurisdiction  and 
sovereignty  exercised  de  facto  by  their  own  government;  and 
of  the  local  divisions  of  their  country,  as  into  states,  provinces, 
counties,  cities,  towns,  local  parishes,  or  the  like.  They  will 
also  judicially  recognize  the  political  constitution  or  frame  of 
their  own  government;  its  essential  political  agents  or  public 
officers  sharing  in  its  regular  administration,  and  its  essential 
and  regular  political  operations,  powers,  and  action.  Thus 
notice  is  taken,  by  all  tribunals,  of  the  accession  of  the  chief 
executive  of  the  nation  or  State  under  whose  authority  they 
act;  the  genuineness  of  his  signature;  the  heads  of  depart- 
ments, and  the  principal  officers  of  State;  the  election  or 
resignation  of  a  senator  of  the  United  States;  the  appointment 
of  a  cabinet  or  foreign  minister. 

"In  fine,  Courts  will  generally  take  notice  of  whatever  ought 
to  be  generally  known  within  the  limits  of  their  jurisdiction.  In 
all  these  5ind  the  like  cases,  where  the  memory  of  the  Judge  is 
at  fault,  he  resorts  to  such  documents  of  reference  as  may  be 
at  hand,  and  he  may  deem  worthy  of  confidence." 

In  the  Bank  of  Augusta  v.  Earle  (13  Peters'  R.  590),  Ch.J. 
Taney  says :  "And  it  is  a  matter  of  history,  which  this  Court 
is  bound  to  notice,  that  corporations,  created  in  this  country, 
have  been  in  the  open  practice,  for  many  years  past,  of  making 
contracts  in  England,  of  various  kinds  and  to  very  large 
amounts,  and  we  have  never  seen  a  doubt  suggested  there  of 
the  validity  of  these  contracts." 
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In  Jack  V.  Martin  (12  Wend.  328),  the  Court  expressed  the 
opinion  that  it  was  warranted  in  taking  official  notice  of  the 
existence  of  slavery  in  Louisiana,  as  a  part  of  the  public  history 
of  the  country.  For  other  instances  of  what  is  officially  no- 
ticed by  the  Courts,  I  refer  to  3  Com.  R.  188;  17  Wend.  R. 
88;  4  Seld.  R.  182;  10  Barb.  R.  406;  20  N.  Y.  R.  65 ;  6  Duer, 
633 ;  3  Sand.  Ch.  571 ;  6  Hill,  475 ;  7  Cow.  429;  7  Wend.  460; 
16N.  Y.  R.  125;  4  Kern.  623). 

I  entertain  no  doubt  that  the  historical  facts  necessary  to  the 
decision  of  the  case  were  proper  for  the  judicial  consideration 
of  the  Court,  without  the  production  or  offer  of  proof. 

I  have  cited  the  histories  of  Mr.  Greeley  and  Mr.  Pollard, 
not  as  authorities,  nor  because  any  authorities  were  needed, 
but  as  containing  condensed  and  satisfactory  statements  of  the 
particular  facts  which  were  useful  for  the  purposes  of  this  ac- 
tion, and  for  the  reason  that  the  two  historians,  differing  toto 
coelo  in  their  views  and  feelings,  give  concurrent  statements 
of  the  facts  in  question.  I  should  not  deem  it  necessary  that 
any  history  should  be  cited,  or  any  proof  made,  to  show  that 
Henry  the  Fifth  conquered  France,  or  that  his  son  lost  it ;  that 
Charles  the  First  was  beheaded ;  that  Napoleon  the  First  estab- 
lished an  empire,  and  died  in  exile.  These  are  facts  of  gen- 
eral history,  the  truth  of  which  Courts  would  hold  and  juries 
would  find,  assuming  their  existence. 

It  is  none  the  less  a  fact,  in  general  history,  that  Mr.  Lincoln 
was  President  of  the  United  States,  and  that  he  was  assas- 
sinated while  holding  that  office. 

It  is  none  the  less  true  and  none  the  less  historic,  that  a  war 
between  the  different  sections  of  the  United  States  occurred  as 
I  have  recited,  and  that  its  origin  in  Virginia  was  based  upon 
the  facts  I  have  stated. 

This  rule  is  limited  to  no  particular  lapse  of  time,  and  to  no 
particular  class  of  facts,  except  that  they  shall  be  those  of  gen- 
eral history. 

A  new  trial  should  be  ordered. 

Davies,  Ch.J.,  and  Wright,  J.,  for  affirmance. 

Reversed.  JOEL  TIFFANY, 

State  Reporter. 
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CAl-VIN  M.  NORTHRUP,  Plaintiff  in  Error,  v.  THE 
PEOPLE,  &c.,  Defendants  in  Error. 

Statutory   right — Assignment   of   Courts   and  Judges — Place   of  holding 
Court — Adjournment   of   Term. 

The  Court  of  Oyer  and  Terminer  cannot  lawfully  be  held  at  any  place 
other  than  that  determined  upon  by  the  Judges  of  the  Supreme  Court, 
communicated  to  the  Secretary  of  State,  and  published  in  the  State  paper, 
in  pursuance  of  the  statute  in  such  case  made  and  provided. 

A  trial  and  conviction  of  a  person  of  a  felony  at  a  Court  held  in  the 
town  of  Bedford,  when  White  Plains  is  the  place  legally  designated  for 
holding  such  Court,  is  without  authority  and  erroneous. 

The  Plaintiff  in  error  was  indicted  by  a  grand  jury  of  the 
county  of  Westchester,  in  September,  1866,  for  administering 
poison  to  his  wife. 

In  December  following,  a  Court  of  Oyer  and  Terminer  con- 
vened at  the  Court-house  in  White  Plains,  in  said  county,  and 
it  was  ordered,  and  proclamation  made,  that  the  same  be  ad- 
journed to  the  14th  day  of  January,  1867,  at  the  Court-house 
in  Bedford,  in  that  county. 

At  the  adjourned  day,  at  Bedford,  only  ten  petit  jurors  ans- 
wered, and  the  Court  directed  that  seventy-five  talesmen  be 
summoned  by  the  sheriff  for  the  following  morning,  till  which 
time  the  Court  adjourned. 

These  talesmen  were  accordingly  summoned  from  the  town 
of  Bedford,  and  some  of  them  sat  upon  the  trial  of  the  indict- 
ment. 

Before  the  jury  were  called,  certain  objections  were  made  by 
the  counsel  for  the  prisoner  to  the  legality  of  the  Court  as  thus 
sitting,  and  to  the  jury  as  thus  constituted.  The  District  At- 
torney having  moved  the  indictment  for  trial,  the  Defendants' 
counsel  showed  that  in  the  appointment  by  the  Justices  of  the 
Second  Judicial  District  of  terms  for  the  holding  of  Courts,  no 
appointment  for  the  holding  of  any  Court  of  Oyer  and  Ter- 

Couris — Time  of  conveying.     57  App.  Div.  544  (67  N,  F. 
Supp,  1036) ;  4  Abb.  N,  C,  267. 
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miner  to  be  held  at  Bedford,  for  the  county  of  Westchester, 
had  been  made  for  either  of  the  years  1866  or  1867,  and  it  was 
therefore  contended  that  the  Court  then  and  there  sitting  had 
no  rightful  power  or  authority  to  proceed  with  the  trial.  This 
objection  was  overruled,  and  exception  taken.  Another  ob- 
jection was,  that  only  ten  petit  jurors  of  those  summoned  hav- 
ing appeared,  "the  Court  then  ordered  the  Qerk  to  prepare 
ballots  of  the  jurors  in  said  town  of  Bedford,  and  ordered  the 
sheriff  to  proceed  and  draw  seventy-five  jurors  from  the  box 
containing  the  names  of  said  jurors  in  said  town  of  Bedford 
to  act  as  talesmen."  This  objection  was  placed  on  the  ground 
that  the  order  should  have  been  to  summon  enough  jurors 
from  the  county  at  large  or  from  the  bystanders,  to  make  the 
whole  number  at  least  twenty-four  from  which  to  draw  a  jury. 
This  objection  was  also  overruled,  and  the  decision  duly  ex- 
cepted to. 

John  S,  Bates,  District-Attorney,  and 

Chaunccy  Shaffer  for  the  People. 
Robert  Cochrane  for  Prisoner. 

FuLLERTON,  J.— By  the  laws  of  1813  (vol.  2,  p.  142,  §  4), 
White  Plains  and  Bedford  were  fixed  as  the  places  where  the 
Courts  of  Common  Pleas  should  be  held  in  the  county  of  West- 
chester, and  the  Circuit  Courts  and  Courts  of  Oyer  and  Ter- 
miner were  required,  by  a  subsequent  statute,  to  be  held  at  the 
said  places. 

Section  17  of  the  Code  repeals  the  statute  last  referred  to, 
and  substitutes  another  mode  of  appointment.  By  section  22 
the  Judges  of  the  Supreme  Court  of  each  district  are  required 
to  appoint  the  times  and  places  for  holding  Courts  within  their 
respective  districts.  Section  24  provided,  however,  that  the 
places  appointed  within  the  several  counties  for  holding  said 
Courts,  should  be  those  designated  by  statute  for  holding 
County  or  Circuit  Courts.  By  the  same  statute  (§  25),  it  is 
made  necessary  that  these  appointments  thus  made  should  be 
transmitted  to  the  Secretary  of  State,  and,  when  received  by 
that  officer,  it  became  his  duty  to  cause  the  same  to  be  published 
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in  the  State  paper,  at  least  once  a  week  for  three  successive 
weeks  before  the  holding  of  any  Court  in  pursuance  thereof. 

Under  this  authority  the  Justices  of  the  Supreme  Court  of 
the  Second  District,  in  November,  1865,  at  a  meeting  for  that 
purpose,  designated  and  appointed  White  Plains  as  the  place 
for  holding  the  Circuit  Courts  and  Court  of  Oyer  and  Ter- 
miner for  Westchester  county,  for  the  years  1866  and  1867, 
but  omitted  so  to  designate  Bedford.  It  is  not  so  stated  in  the 
case,  but  it  is  to  be  presumed  that  these  appointments  were  duly 
transmitted  to  the  Secretary  of  State,  and  published  by  him 
in  pursuance  of  the  foregoing  statute. 

In  pursuance  of  this  appointment,  a  Court  of  Oyer  and  Ter- 
miner convened  at  White  Plains  in  December,  1866,  and  for 
some  reason  not  disclosed  in  the  case  was  adjourned  to  the 
14th  day  of  January  then  next  following,  at  the  Court-house 
in  Bedford.  At  such  adjourned  term  the  Plaintiff  in  error 
was  tried  and  convicted  of  administering  poison  to  his  wife, 
with  intent  to  kill ;  and  at  a  subsequent  term  was  sentenced  to 
the  State  prison  for  twelve  years. 

Before  the  trial  the  prisoner's  counsel  objected  to  proceeding 
therewith,  on  the  ground  that  the  adjournment  from  White 
Plains  to  Bedford  was  unauthorized,  and  this  presents  the  only 
important  question  in  this  case. 

The  power  to  fix  the  times  and  places  of  holding  Courts  was 
committed  by  statute  to  all  the  Judges,  and  not  to  a  single 
Judge  of  a  judicial  district.  In  virtue  of  this  power,  White 
Plains  was  the  only  place  appointed  for  holding  the  Courts  of 
Oyer  and  Terminer,  for  the  year  1867,  in  the  county  of  West- 
chester. It  was  not  in  the  power  of  a  single  Judge,  at  any  time, 
and  certainly  not  after  all  the  Judges  had  united  in  making  the 
appointments,  to  appoint  any  other  place  for  holding  Courts  in 
that  county.  By  statute,  whenever  three  or  more  persons  or 
officers  are  authorized  or  required  by  law  to  perform  any  act, 
such  act  may  be  done,  and  such  power,  or  authority,  or  duty 
may  be  exercised  or  performed  by  a  majority  of  such  persons 
or  officers  so  intrusted  or  empowered  (3  R.  S.,  5th  ed.  869, 
§29). 
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I  caiuiot  see  why  this  provision  does  not  apply  to  this  case. 
It  was  designed  to  prevent  the  exercise  of  a  power  delegated  to 
a  number  of  persons  by  less  than  a  majority  of  that  number. 
This  design  is  frustrated,  if  a  single  Judge  is  permitted  to 
adjourn  a  Court  to  a  place  purposely  omitted  to  be  designated 
by  all  the  Judges,  when  they  assembled  and  made  the  appoint- 
ments as  required  by  law.  The  policy  of  the  law  is  to  inspire 
confidence  in  the  administration  of  justice.  It  is  the  right  of 
every  citizen  to  know  the  times  and  places  for  holding  the 
Courts  where  his  liberty  or  property  may  be  put  in  jeopardy, 
and  that  would  be  a  lax  system  of  legislation  indeed  which 
would  leave  them  the  subjects  of  sudden  and  perhaps  capricious 
changes.  Our  Legislature  has  not  so  left  them.  They  have 
solemnly  determined  that  all  the  Judges  of  each  district  shall 
unite  in  designating  the  places  of  holding  Courts,  and  require 
that  the  appointments  thus  made  shall  be  published  in  the  State 
paper  for  three  weeks  before  any  Court  shall  be  held  in  pursu- 
ance of  them. 

To  sanction  the  Court  at  which  the  prisoner  was  convicted 
is  to  annul  entirely  all  these  provisions.  I  have  not  failed  to 
consider  the  argument  that  Bedford  was  one  of  the  places 
which  might  have  been  designated  for  holding  the  Courts  in 
Westchester  county.  But  the  answer  to  this  proposition  is, 
that  it  was  not  designated  and  published  as  the  statute  required, 
and  for  that  reason  was  not  a  place  for  holding  a  Court. 

The  power  of  a  Court  to  adjourn  to  another  place,  as  well  as 
time,  is  not  necessarily  involved  in  this  case;  but  if  even  that 
should  be  conceded,  it  would  still  be  necessary  to  adjourn  to  a 
place  where  it  would  have  originally  been  proper  to  hold  a 
Court.  When  the  places  for  holding  the  Courts  were  incorpo- 
rated in  the  statute  itself,  it  would  not  have  been  pretended  that 
a  Judge  could  hold  a  Court  at  any  other  place,  under  any  cir- 
cumstances, without  legislative  authority.  During  the  preva- 
lence of  "war,  pestilence,  or  other  public  calamity,  or  the  dan- 
ger thereof,"  Courts  may  be  held  at  places  different  from  those 
appointed  by  statute  (3  R.  S.,  5th  ed.,  §  75,  p.  480). 
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In  such  cases,  however,  the  change  is  to  be  made  "in  writ- 
ing, under  the  hand  of  the  Governor,"  and  recorded  in  the 
office  of  the  Secretary  of  State,  and  published  in  as  many  public 
papers  as  the  Governor  shall  designate  (§  76).  This  shows 
that  the  Legislature  considered  the  appointment  of  the  places 
where  Courts  should  be  held  as  a  matter  of  importance,  and 
that  they  did  not  intend  they  should  be  changed  for  slight 
causes,  and  not  at  all  unless  such  change  was  duly  published. 
(See  also  §§  15  &  16  of  the  Code  respecting  adjournments  of 
the  Court  of  Appeals.) 

I  can  see  no  difference  between  the  force  of  an  appointment 
directly  by  statute,  and  one  made  by  Judges  to  whom  the  Legis- 
lature has  legated  its  power  to  make  it,  especially  where, 
after  it  is  made,  it  is  required  to  be  lodged  in  the  archives  of 
the  State,  and  published  in  the  State  paper.  Such  an  appoint- 
ment ought  to  be  as  immutable  as  if  made  by  the  Legislature 
itself. 

Even  if  the  power  of  determining  where  the  Courts  should 
be  held  had  been  conferred  upon  a  single  Judge,  the  action  of 
the  Court,  in  this  instance,  could  not  be  sustained.  The  ad- 
jcumment  of  the  Oyer  and  Terminer  to  Bedford  was  not,  ipso 
facto,  an  appointment  of  that  place  for  holding  the  Court, 
within  the  meaning  of  the  statute.  It  still  would  be  necessary 
to  transmit  the  appointment  to  the  State  Department,  and  have 
the  same  published  according  to  law.  These  provisions  of 
the  statute  cannot  all  be  regarded  as  merely  directory. 

In  the  case  of  the  People  v.  Moneghan  ( 1  Parker's  Crim. 
R.  570),  it  was  held  that  Courts  of  Sessions  could  not  be  held 
except  in  pursuance  of  a  previous  order  of  a  county  Judge, 
made  imder  the  authority  of  the  laws  of  1851  (ch.  444), 
designating  the  times  when  such  Courts  should  be  held,  and 
published  as  therein  directed. 

The  question  arose  as  follows : 

By  the  act  referred  to,  it  was  provided  that  "Courts  of  Ses- 
sions, except  in  the  city  and  county  of  New  York,  shall  be  held 
in  the  respective  counties  at  such  times  as  the  County  Judge 
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of  the  county  shall  by  order  designate  .  .  .  such  order  shall 
be  published  in  a  newspaper  printed  in  such  county  for  four 
successive  weeks  previous  to  the  time  of  holding  the  first  term 
of  said  Court  under  such  order." 

The  County  Judge  of  Livingston  county,  under  this  author- 
ity, attempted  to  appoint  the  times  for  holding  the  Court  of 
Sessions  in  that  county,  but  erroneously  made  the  order  to  ap- 
ply only  to  the  County  Courts. 

A  Court  of  Sessions  was  held  on  one  of  the  days  thus  ap- 
pointed, at  which  a  person  was  indicted  and  convicted  of  fel- 
ony. The  proceedings  were  removed  into  the  Supreme  Court, 
where  the  indictment  was  quashed,  on  the  ground  that  no  valid 
appointment  for  holding  the  Court  had  been  made. 

The  places  at  which  Courts  are  held  derive  an  additional' 
importance  from  the  terms  of  the  statute  relating  to  trials  by 
jury. .  Chapter  210  of  the  laws  of  1861  provides,  that  in  addi- 
tion to  the  box,  by  law  now  provided  and  kept  for  drawing 
jurors,  the  clerk  of  every  county  shall  provide  another  box,  in 
which  he  shall  deposit  the  names  of  all  persons  who  have  been 
selected  and  returned  as  suitable  persons  to  serve  as  jurors,  and 
who  reside  in  the  city  or  town  where  Courts  are  appointed  by 
law  to  be  held;  and  that  whenever  the  regular  panel  is  insuf- 
ficient, the  sheriff  shall  draw  from  the  box  so  provided  the 
.  names  of  as  many  persons  as  shall  supply  any  deficiency.  In 
this  case  the  regular  panel  was  exhausted,  and  the  remaining 
jurors  were  drawn  from  the  box  provided  for  by  the  law  just 
quoted,  and  consequently  were  taken  from  the  town  of  Bed- 
ford. To  this  the  prisoner's  counsel  objected.  It  follows,  of 
course,  that  if  the  Court  was  improperly  adjourned  to  Bed- 
ford, the  prisoner  was  not  properly  tried  before  the  jury  there 
empanelled,  and  has  therefore  lost  the  benefit  of  a  substantial 
statutory  right. 

The  cases  cited  (8  Cowen,  286;  1  Seld.  22),  to  show  the  ex- 
tent of  the  power  of  adjournment  by  bodies  invested  with  it, 
are  not  applicable  to  this  case,  for  many  reasons.  These  are 
cases  where  the  qualified  electors  of  a  town,  at  their  annual 
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town  meeting,  after  having  duly  organized,  adjourned  to  an- 
other place  to  consummate  the  business  before  them.  This 
was  held  to  be  proper,  in  the  exercise  of  a  power  conferred 
upon  them  by  the  statute,  to  hold  their  meetings  at  such  places 
as  they  should  from  time  to  time  appoint.  Here  is  no  limita- 
tion as  to  place;  and  though  the  electors  met  at  a  place  ap- 
pointed the  year  previous,  yet  having  so  met  and  duly  organ- 
ized, they  were,  ex  vi  termini,  clothed  with  their  original  power 
of  adjournment,  and  could  then  exercise  it  without  rendering 
their  proceedings  invalid. 

No  one  can  doubt  for  a  moment  that  the  learned  Judge  who 
adjourned  the  Court  to  Bedford  was  prompted  by  the  purest 
motives;  but  this  cannot  enter  into  the  consideration  of  this 
Court  in  determining,  as  to  the  legality  of  the  act. 

The  judgment  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  ordered. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  OHIO  AND  MISSISSIPPI  RAILROAD  COMPANY, 
Appellants  v,  WILLIAM  M.  KASSON,  MARSH  W. 
KASSON,  AND  JAMES  G.  DUDLEY,  Respondents. 

Sale  and  Delivery — Title  in  Vendor — Bond  Ude  Purchaser — Fraud  of 

Vendor, 

A  contract  to  build  and  deliver  railroad  cars  to  Plaintiffs  at  certain 
times  and  places,  &c.,  does  not  vest  the  title  to  such  cars  in  Plaintiffs 
until  such  cars  are  delivered  and  accepted. 

A  sale  and  delivery  of  such  cars  to  a  party  purchasing  in  good  faith, 
before  delivery  to  Plaintiffs,  transfer  to  the  vendee  a  good  title. 

A  subsequent  payment  for  such  cars  by  Plaintiffs,  on  the  fraudulent 
representations  of  the  maker  of  the  cars  as  to  the  completion  and  delivery 
of  the  same  according  to  the  terms  of  the  contract,  will  give  them  no  title 
as  against  a  bona  fide  purchaser. 

This  was  an  action  to  recover  possession  of  four  railroad 
passenger  cars,  Nos.  27,  28,  31,  32,  from  the  Defendants,  Kas- 
son.  Son  &  Co. 

It  was  tried  at  the  New  York  Circuit,  and  a  verdict  rendered 
for  the  Plaintiffs,  and  the  value  of  the  cars  taken  by  the  Plain- 
tiffs from  the  Defendants'  possession  was  assessed  at  $10,0(X)» 

The  Defendants  appealed  to  the  General  Term,  and  in  ApriU 
1862,  the  judgment  was  reversed,  and  a  new  trial  ordered. 

The  Plaintiffs  appealed  from  such  judgment  of  reversal  ta 
this  Court,  and  stipulated  that  if  the  order  of  said  General 
Term  should  be  affirmed,  judgment  absolute  should  be  ren- 
dered against  them. 

The  Plaintiffs  were  a  railroad  corporation  of  the  State  of 
Indiana,  and  having  an  office  in  the  city  of  New  York. 

The  Plaintiffs,  on  the  15th  of  November,  1856,  made  a  con- 
tract with  the  Buffalo  Car  Company  (of  Black  Rock,  Erie  Co., 
N.  Y.),  by  Daniel  J.  Townsend,  President,  by  which  the  Buf- 
falo Car  Company  was  to  build,  sell,  and  deliver  to  Plaintiffs, 
within  eighteen  months  from  January  first,  444  box  cars,  200 

Usury — As  a  defense — To  whom  available,  44  N,  Y.  575 ; 
49  N.  Y.  643  AT.;  5  Daly,  498. 
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platform  cars,  74  cattk  cars,  and  fifty  passenger  cars,  as  fol- 
lows: 

To  build  them,  on  the  requisition  of  the  Plaintiffs,  provided 
such  requisition  should  not  be  for  more  than  four  passenger 
cars  a  month,  &c.,  and,  also,  that  no  deliveries  he  required  unr 
dcr  two  months  from  notice  of  requisition. 

To  deliver  them  to  Plaintiffs'  order,  at  the  company's  works, 
after  the  cars  should  he  inspected  and  approved  by  Plaintiffs. 

To  pay  the  freight  from  the  car  company's  works  to  the 
track  of  the  Buffalo  and  Erie  Railroad,  in  Buffalo. 

The  Plaintiffs  agreed  to  buy  the  cars,  and  receive  them  from 
the  car  company,  at  the  times  and  in  the  manner  above  de- 
scribed, and  at  specified  prices. 

To  provide  an  impecior,  on  the  car  company's  requisition — 
at  least  two  weeks'  notice  to  be  given  of  the  time  when  his 
services  would  be  required. 

To  pay,  on  presentation  of  his  certificate  of  inspection  at  the 
Plaintiffs'  office,  in  the  city  of  New  York,  from  time  to  time, 
45  per  cent,  in  notes  at  six  months,  and  55  per  cent,  in  Plain- 
tiffs' bonds,  at  eighty-five  cents  on  the  dollar.  Afterwards, 
and  on  17th  December,  an  arrangement  was  closed  between 
the  Plaintiffs  and  Defendants,  by  which  Defendants  were  to 
transport  certain  rolling-stock  from  BufTalo  to  Cincinnati,  for 
the  Plaintiffs. 

The  cars  which  the  Defendants  transported  for  Plaintiffs, 
under  this  contract,  were  received  by  Defendants  at  their  yard 
at  Buffalo,  only. 

And  the  cars  were  deliverable  to  the  Defendants  at  their 
depot,  or  on  the  Buffalo  and  Erie  Railroad  track. 

About  the  30th  May,  1857,  Townsend,  the  President  of  the 
car  company,  applied  to  Kasson  to  borrow  $5,000.  Kasson 
declined.  After  some  negotiation  a  sale  of  two  cars  was  pro- 
posed and  accepted,  and  concluded,  for  $4,500. 

They  went  to  the  works,  at  Black  Rock — saw  the  two  cars, 
Nos.  25  and  26,  in  an  unfinished  state,  and  the  sale  was  agreed 
on.     Townsend  then  gave  Kasson  a  bill  of  sale  of  the  two  cars, 
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and  Kasson  gave  him  two  checks  for  $750  each,  dated  1st 
June,  and  two  notes  for  $1,500  each,  which  were  paid. 

Kasson  went  often  to  Black  Rock  to  superintend  the  com- 
pletion of  the  cars,  and  about  the  middle  of  June  took  them 
and  conveyed  them  to  Defendants'  yard,  at  Buffalo. 

Townsend  afterwards,  wanting  these  two  finished  cars,  pro- 
posed to  substitute  four  unfinished  cars  in  their  stead.  This 
was  agreed  to.  Townsend  and  Kasson  went  to  Black  Rock 
and  selected  four  unfinished  cars,  not  lettered;  and  a  bill  of 
sale  was  made  out  for  the  four. 

Kasson  directed  the  four  cars  to  be  lettered  the  same  as  the 
cars  of  the  Plaintiffs  were.  On  the  13th  or  14th  of  July, 
Kasson  took  away  cars  Nos.  27  and  28,  and  the  other  two, 
Nos.  31  and  32,  about  25th  July,  to  their  own  yard.  The 
trucks,  or  running  part  of  them,  were  put  on  wagons  and  car- 
ried directly  by  common  road,  from  Black  Rock  to  the  Defen- 
dants' yard,  in  Buffalo,  and  the  bodies  of  the  cars,  separate 
from  the  runnir^  gear,  were  hauled  out  of  the  car  comipany's 
shops  and  put  on  trucks  on  the  Central  Railroad  track,  with  a 
servant  of  Kasson's  in  charge,  to  go  with  them  to  Rochester, 
and  thence  to  Kasson's  yard,  and  Kasson  paid  freight  on  them. 

These  four  cars  continued  in  Defendants'  possession  from 
13th  and  25th  July,  to  the  January  following,  when  they  were 
replevied  in  this  action. 

On  the  22d  July  Townsend  presented  to  Mr.  Gould,  the 
Plaintiffs'  treasurer,  at  New  York,  an  invoice  of  the  date  of 
July  14th,  for  four  passenger  and  seventeen  cattle  cars,  and 
one  box  car,  not  numbered;  and  also  a  receipt  of  the  Central 
R.  R.  Co.,  for  passenger  cars  Nos.  27  and  28;  and  Gould  paid 
Townsend  for  the  cars  so  invoiced. 

On  the  29th  July  Gould  paid  Townsend  for  cars  Nos.  31 
and  32,  on  being  presented  with  the  Central  Railroad  receipt, 
and  Townsend's  invoice. 

One  Mellen  had  acted  as  inspector  for  a  while,  under  the 
agreement  between  Plaintiffs  and  the  car  company.  While 
so  employed,  his  instructions  were  to  inspect  the  cars,  to  re- 
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ceive  them  from  the  Central  R.  R.  Company,  see  that  they  were 
delivered  to  the  Defendants — ^being  approved  by  him — ^and  his 
certificate  of  inspection  was  sent  on  to  Plaintiffs  before  pay- 
ment for  the  cars. 

Mellen  was  discharged,  and  the  Plaintiffs  got  into  the  habit 
of  paying  the  car  company  for  cars,  on  the  production,  merely, 
of  the  invoice  and  the  Central  Railroad  receipts. 

The  car  company  failed  in  August  of  the  same  year. 

/.  Larocque  for  the  Appellants. 
Wm.  M.  Evaris  for  the  Respondents. 

Hunt,  J. — In  my  view  of  the  case,  the  Plaintiffs  made  pay- 
ment to  Townsend  for  the  cars  Nos.  27,  28,  31,  and  32,  in  their 
own  wrong. 

The  car  company,  of  which  Townsend  was  the  President, 
contracted  with  the  Plaintiffs  to  build  for  them  and  deliver  to 
them  a  number  of  cars  for  their  road,  upon  terms  agreed  upon. 
The  cars  were  to  be  ready  at  intervals  specified,  were  to  be 
inspected  by  an  agent  of  the  Plaintiffs,  upon  notice  given  by 
the  car  company;  the  inspector  was  to  make  a  certificate  of 
inspection,  and  was  to  see  that  they  were  delivered  on  the 
track  of  the  Buffalo  and  Erie  R.  R.  Company,  in  the  city  of 
Buffalo,  for  the  Plaintiffs. 

Upon  the  presentation  of  this  certificate  to  the  Plaintiffs,  and 
not  sooner,  the  car  company  was  entitled  to  demand  pajmient 
for  the  cars.  The  Plaintiffs  for  a  time  held  the  car  company 
to  a  strict  performance  of  this  contract,  and  furnished  the  in- 
spector contemplated  by  its  terms  In  relation  to  the  four  cars 
in  question,  they  relaxed  their  vigilance.  They  did  not  require 
an  inspection  as  to  their  condition,  nor  a  certificate  from  the 
inspector  of  their  delivery,  to  or  for  them,  on  the  Buffalo  and 
Eric  track. 

They  paid  the  purchase  price  upon  presentation  of  an  in- 
voice from  the  car  company,  and  a  certificate  from  the  New 
York  Central  Railroad  Company,  that  the  cars  had  been  deliv- 
ered to  the  Plaintiffs  upon  their  road. 
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This  certificate  was  carelessly  given,  and  was  erroneous. 
Before  that  time  the  cars  had  been  purchased,  and  paid  for,  by 
the  Defendants,  and  had  been  delivered  by  the  car  company 
to  the  Defendants,  and  by  them  transported  to  their  yard  in  the 
city  of  Buffalo,  and  were  then  in  their  actual  possession.  No 
delivery  was  made  to  the  Central  Company  for  the  Plaintiffs. 
The  presentation  of  the  invoice  and  the  certificate  of  delivery 
was  fraudulent  on  the  part  of  Townsend. 

Upon  this  simple  state  of  facts  there  can  scarcely  be  a  pre- 
tence of  a  claim  against  the  Defendants  for  the  price  of  these 
four  cars.  It  stands  thus :  The  Defendants  had  bought  of  the 
manufacturer  certain  railroad  cars,  which  he  had  a  right  to 
sell,  had  paid  for  them,  received  them  into  and  retained  them 
in  their  actual  possession.  The  manufacturer  induces  the 
Plaintiffs  to  pay  him  for  the  same  cars,  upon  the  fraudulent 
representation  that  he  had  delivered  them  to  the  agent  of  the 
Plaintiffs,  *under  the  contract  for  building  similar  cars.  It 
needs  no  argument  to  show  that  the  Plaintiffs  must  bear  the 
loss. 

The  Appellants  insist  that  a  different  result  must  be  reached, 
for  two  reasons — ^first,  that  the  Defendants  stood  in  such  con- 
fidential relations  with  the  Plaintiffs,  that  they  were  not  per- 
mitted to  become  the  purchasers  of  these  cars;  and  secondly, 
that  it  was  the  duty  of  the  Defendants  to  have  informed  the 
Plaintiffs  of  their  purchase  of  these  cars;  that  their  omission 
to  do  so  justified  the  Plaintiffs  in  making  pajmient  to  Town- 
send,  and  gives  a  just  cause  of  action  against  the  Defendants. 
As  I  understand  the  charge,  the  Judge  at  the  Circuit  ruled,  that 
there  were  no  such  confidential  relations  existing  between 
Plaintiffs  and  the  Defendants,  by  reason  of  the  contract  men- 
tioned, as  would  prevent  the  Defendants  from  becoming  mort- 
gagees or  purchasers  of  the  cars  in  question. 

No  point  in  favor  of  a  new  trial  could,  therefore,  have  been 
made  at  the  General  Term  on  this  branch  of  the  case,  nor  can 
the  argument  there  be  urged  to  sustain  the  judgment  of  the 
General  Term.     The  proposition  contended  for  by  the  Appel- 
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lants  is  embodied  in  the  refusal  of  the  Judge  to  charge  the  fol- 
lowing principle,  upon  the  request  of  the  Defendants,  viz. : 
^'That  the  delivery  of  the  car  bodies  of  27  and  28,  on  July 
10th,  and  of  31  and  32,  on  July  27th,  to  Kasson,  in  person,  and 
the  charge  thenceforth  by  his  man,  till  they  came  to  and  re- 
mained in  the  yard  of  Kasson,  Son  &  Co.,  was  a  complete 
delivery  to  the  Defendants  as  against  all  persons,  and  if  the 
jury  believe  these  car  bodies  were  so  delivered,  the  title  of  the 
Defendants  then  became  complete,  and  the  Defendants  are 
entitled  to  a  verdict."  The  Judge  charged  in  the  following 
language :  "That  if  the  Defendants  knew  or  had  reason  to  be- 
lieve that  the  consequence  of  their  omitting  to  notify  the  Plain- 
tiffs of  their  claim  of  title  would  be,  that  the  Plaintiffs  would 
pay  the  car  company  for  the  cars,  on  the  proper  evidence  of 
their  having  been  sent  to  them  (the  Defendants),  and  did  so 
omit  to  give  notice  to  the  Plaintiffs,  and  the  Plaintiffs  did  pay 
for  the  cars  upon  such  evidence,  without  notice  of  any  claim 
of  title  by  the  Defendants,  that  the  Plaintiffs'  title  cannot  be 
defeated  by  a  title  thus  attempted  to  be  acquired  by  the  Defen- 
dants." If  this  charge  had  been  accompanied  by  evidence  of 
fraudulent  collusion  between  the  Defendants  and  Townsend, 
it  would  have  been  well  enough.  Under  the  proof  as  it  stood, 
it  was  not  competent  to  ask  the  jury  to  find  upon  the  question 
of  the  bona  fides  of  the  bill  of  sale  to  the  Defendants,  and 
whether  they  knew,  or  had  reason  to  believe,  that  an  omission 
to  give  notice  of  their  claim  would  induce  the  Plaintiffs  to  pay 
Townsend  for  four  passenger  cars  that  had  never  been  deliv- 
ered to  them.  The  only  facts  in  evidence  pertinent  to  this 
point  were,  that  they  had  purchased  and  paid  for  these  four 
cars,  and  that  the  Defendants  knew  that  a  contract  for  build- 
ing and  delivering  cars  of  various  kinds,  existed  between 
Townsend  and  the  Plaintiffs.  If  they  knew  this,  they  knew 
also  that  the  Plaintiffs  were  not  bound  to  pay  for  the  cars 
until  inspected,  and  a  certificate  given  of  delivery;  and  there 
is  no  evidence  that  they  had  the  slightest  reason  to  suspect 
that  Townsend  would  present  to  the  Plaintiffs  full  evidence  of 
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delivery,  on  which  to  obtain  the  money.  There  were  not  suf- 
ficient facts  in  evidence  to  justify  the  submission  of  these 
questions  to  the  jury. 

Neither  am  I  prepared  to  acquiesce  in  the  law  thus  laid  down 
at  the  Circuit.  Briefly,  it  is  this:  Townsend  sells  to  Kasson 
four  cars,  having  a  right  to  sell  them.  They  are  delivered  to 
Kasson,  and  paid  for  by  him  in  good  faith.  Subsequently 
Kasson  has  reason  to  believe  that  Townsend  intends  to  pre- 
sent fraudulent  evidence  of  the  delivery  of  the  same  cars  to  the 
Plaintiffs,  and  obtain  their  price  from  them.  Unless  Kasson 
thereupon  notifies  the  Plaintiffs  of  his  ownership,  his  title  to 
the  cars  fails,  and  the  Plaintiffs  can  reclaim  them  from  his 
possession. 

I  am  not  aware  of  any  principle  of  law  on  which  this  posi- 
tion can  be  defended.  If  there  was  collusion  between  Town- 
send  and  Kasson  I  can  readily  perceive  why  Kasson  should 
respond  to  the  Plaintiffs.  So  if  Kasson  did  any  act  to  promote 
or  induce  the  payment  by  the  Plaintiffs  for  the  cars. 

So  if  he  had  been  present  at  the  payment,  and,  without  warn- 
ing, had  seen  the  Plaintiffs  purchase  and  pay  for  the  cars,  he 
would  have  been  held  to  have  waived  his  claim  in  behalf  of  the 
purchaser.  By  the  rule  under  consideration,  he  merely  "had 
reason  to  believe"  that  Townsend  would,  at  a  future  time,  per- 
petrate a  fraud — that  Townsend  contemplated  the  commission 
of  a  fraud. 

If  I  know  that  a  villain  intends  to  defraud,  or  in  any  way  to 
injure  my  neighbor,  it  is  doubtless  my  duty  as  a  good  citizen^ 
and  as  a  Christian  man,  to  put  him  on  his  guard.  But  there 
is  no  rule  of  law  which  renders  me  liable  for  his  loss,  in  case 
of  my  neglect  of  this  duty.  It  is  a  moral  duty,  simply,  not 
recognized  by  law.  Certainly  there  is  no  law  which  requires, 
upon  mere  suspicion  or  belief,  that  I  should  thrust  myself  into 
the  business  affairs  of  my  neighbors,  and  endeavor  to  transact 
for  them  those  concerns,  and  provide  for  them  that  wisdom  and 
prudence  which  they  are  competent  to  furnish  for  themselves. 
It  would  be  officious  intermeddling,  simply.     The  question  of 
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negligence  on  the  part  of  the  Defendants  did  not  exist  in  the 
case,  and  was  improperly  submitted  to  the  jury. 

The  Plaintiffs  further  insist  that  the  Defendants  must  fail 
on  the  ground  of  usury  in  the  transaction  between  themselves 
and  the  car  company.  The  question  of  usury  is  a  personal 
one,  and  cannot  be  raised  by  the  Plaintiffs  in  this  case.  See 
Belmont  Bank  of  Ohio  v.  Hoge  (not  reported),  and  Williams 
V.  Burch,  decided  March  term,  1867,  where  the  precise  ques- 
tion is  disposed  of. 

Under  the  stipulation,  judgment  must  be  entered  for  the 
Defendants.  It  must,  however,  be  limited  to  $3,000  and  in- 
terest, together  with  the  expenses  of  freight,  insurance  and 
storage,  with  interest  upon  them. 

On  the  trial  the  Defendants  remitted  all  claim  beyond  these 
sums,  and  such  remission  remains  of  record  in  the  case.  The 
Defendants  are  at  liberty  to  apply  for  a  writ  of  inquiry  to  as- 
certain their  damages,  or  a  reference,  or  such  other  proceeding 
as  they  may  be  advised  is  legal  and  proper. 

All  concur,  except  Davies,  Ch.J.,  and  Fullerton  and 
BocKES,  J. J.,  not  voting. 

JOEL  TIFFANY, 
State  Reporter. 
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SIMEON  FITCH  et  al..  Appellants,  v.  ZACHARIAH 
DEDERICK,  Respondent. 

Evidence — Presumption — Knowledge  of  Contract —  Liability  of  Third 

Party. 

Mere  knowledge  by  the  Defendant,  that  a  party  had  agreed  with  the 
Plaintiff  to  procure  his,  Defendant's,  notes  in  payment  for  property  pur- 
chased by  such  party,  imposes  no  liability  upon  the  Defendant. 

Appeal  from  the  Supreme  Court,  Third  District.  The  ac- 
tion was  brought  to  recover  the  price  of  stone  which  the  Plain- 
tiffs, in  their  complaint,  alleged  that  they  had  sold  to  the  De- 
fendant. The  answer  denied  such  purchase  by  Defendant. 
Upon  the  trial  it  appeared  that  one  Patrick  O'Donnell  had  two 
several  contracts  for  the  grading  and  paving  of  certain  streets 
in  Brooklyn ;  that  in  the  execution  of  such  contracts  it  became 
necessary  for  him  to  procure  a  quantity  of  stone ;  that  the  De- 
fendant had  had  dealings  with  him,  loaning  him  his  notes  and 
money,  for  which  he  had  taken  various  securities,  among  which 
were  orders  for  money  becoming  due  for  work  done  upon  the 
said  contracts;  that  O'Donnell  applied  to  the  Defendant  for 
aid  in  procuring  the  stone  for  a  portion  of  the  work  Evidence 
was  given  tending  to  show  that  the  Defendant  authorized 
O'Donnell  to  purchase  twenty-five  hundred  dollars'  worth  of 
stone  on  his  credit,  which  was  controverted  by  evidence  intro- 
duced by  Defendant.  It  appeared  that  O'Donnell  agreed  with 
Plaintiffs  to  give  him  the  Defendant's  notes  in  payment  for  the 
stone  delivered  to  him.  The  Plaintiffs  proved  that  the  Defen- 
dant had  loaned  O'Donnell  some  twelve  thousand  dollars  in 
money,  for  which  the  latter  was  indebted  to  the  former,  at  the 
time  the  stone  was  delivered.  This  proof  was  properly  ex- 
cepted to  by  the  Defendant.  The  Judge  charged  the  jury  that 
if  the  Defendant  knew  that  his  notes  were  promised  to  Fitch, 
and  that  the  sale  was  made  on  the  faith  of  receiving  those 
notes,  that  would  make  the  sale  on  that  credit,  and  he  would 
be  responsible.     To  this  portion  of  the  charge  the  Defendant's 
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counsel  excepted.  The  Judge  further  charged  the  jury  that, 
if  the  Defendant  had  any  fund,  or  the  control  of  a  fund,  which 
was  to  pay  for  those  stone,  and  he  knew  the  seller  was  to  rely 
on  that  fund,  he  is  responsible.  To  this  portion  of  the  charge 
Defendant's  counsel  excepted.  The  jury  found  a  verdict  for 
the  Plaintiffs,  upon  which  judgment  was  rendered,  which  was 
reversed,  upon  appeal,  by  the  General  Term,  and  a  new  trial 
ordered;  from  which  judgment  the  Plaintiffs  appeal  to  this 
Court. 


/.  H,  Reynolds  for  Appellants. 
M,  Hand  for  Respondent. 

Grover,  J. — The  evidence  excepted  to  by  the  Defendant  was 
inadmissible.  It  had  no  legitimate  bearing  upon  any  issue  in 
the  case.  The  issue  was  whether  the  Defendant,  by  any  agree- 
ment or  act  of  his,  had  become  liable  to  the  Plaintiffs  for  the 
price  of  the  stone  in  question. 

The  fact  that  he  had,  before  the  delivery  of  the  stone,  loaned 
O'Donnell  money,  for  which  he  was  indebted  to  him  at  that 
time,  had  no  tendency  to  show  any  agreement  to  pay  for  the 
stone,  nor  any  liability  therefor,  upon  any  of  the  grounds 
claimed  by  the  Plaintiffs.  The  learned  Judge  erred  in  charg- 
ing the  jury  that,  if  O'Donnell  agreed  to  pay  for  the  stone  in 
the  notes  of  the  Defendant,  and  the  sale  was  made  on  the  faith 
of  receiving  such  notes,  that  would  make  the  Defendant  liable 
therefor.  The  charge  assumes  that  the  Plaintiffs  sold  the  stone 
to  O'Donnell,  and  that  the  latter  agreed  to  pay  the  Plaintiffs 
therefor  in  the  notes  of  the  Defendant ;  and  instructs  the  jury 
that  if  the  Defendant  knew  that  such  an  agreement  was  made, 
and  the  stone  delivered  by  the  Plaintiffs,  upon  the  expectation 
of  receiving  such  notes,  the  Defendant  was  liable  therefore. 
This  might  all  be  true,  and  yet  the  Defendant  may  never  have 
agreed  with  O'Donnell,  or  the  Plaintiffs,  to  give  his  notes  for 
any  such  purpose.  Mere  knowledge  by  the  Defendant  that 
O'Donnell  had  agreed  with  the  Plaintiffs  to  give  his  notes  in 
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payment  for  property  purchased  by  O'Donnell,  imposed  no 
liability  upon  the  Defendant. 

It  is  not  necessary  to  examine  the  other  portion  of  the 
charge  excepted  to.     The  order  appealed  from  must  be  af- 
firmed, and  judgment  rendered  against  the  Plaintiff. 
All  concur. 
Judgment  absolute  for  Defendant. 

JOEL  TIFFANY, 
State  Reporter. 
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NICHOLAS  E.  PAINE,  Respondent,   v.   THOMAS 
BROWN,  Appellant. 

Condition  precedent-'Tender,  not  necessary  when  it  is  an  idle  ceremony- 
Contract — Construction. 

The  law  does  not  impose  upon  a  party  the  duty  of  performing  an  idle 
ceremony.  When  it  appears  in  evidence  from  the  party  claiming  that  a 
tender  should  have  been  made  to  him,  that  he  would  not  have  accepted  it 
if  made,  to  insist  that  a  tender  should  have  been  made  by  the  other  party 
is  to  insist  upon  an  idle  ceremony,  which  the  law  will  not  require. 

T.  R,  Strong  for  Appellant. 
Geo,  C.  Manger  for  Respondent. 

Davies,  Ch.  J. — The  Plaintiff,  as  assignee  of  one  Calvin  T. 
Chamberlain,  brings  this  action  to  recover  the  sum  of  $2,000, 
being  the  amount  of  the  first  payment  to  be  made  made  upon  a 
contract  for  the  sale  by  Chamberlain,  and  the  purchase  by  the 
Defendant,  of  one-fifth  of  the  Indiana  Central  Canal. 

The  contract  was  in  these  words:  "Memorandum  of  an 
agreement.  C.  T.  Chamberlain  agrees  to  sell,  and  convey  by 
deed  of  release,  to  Thomas  Brown,  one-fifth  part  of  the 
Central  Canal  in  Indiana,  north  of  Morgan  county,  for  the 
sum  of  ten  thousand  dollars;  and  the  said  Brown  agrees  to 
purchase  the  same,  and  pay  that  sum  therefor;  two  thousand 
dollars  are  to  be  paid  in  July  next,  and  the  balance  in  one  and 
two  years,  with  interest  from  the  first  of  May  next. 

"This  contract  is  to  be  put  in  form  in  course  of  this  month, 
at  Rochester,  N.  Y.  If  Joseph  Robinson  does  not  take  a  fifth 
of  said  canal,  in  pursuance  of  his  verbal  agreement,  said  Brown 
is  to  have  one  quarter  of  said  canal  at  same  rate,  to  wit :  for 
$12,500,  and  payments  as  above. 

"C.  T.  Chamberlain,  [l.  s.] 
"Thomas  Brown.         [l.  s.] 

"Indianapolis,  March  12,  1859." 

Action  on  instalment— Tender.  U6  N.Y.  252  (27  St.  Rep. 
701) ;  64  App.  Div.  236  {77  N.  Y.  Supp.  1018;  10  Ann,  Cos. 
218)  ;  4S  Super  Ct.  183). 
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The  first  payment  called  for  by  said  contract  not  having 
been  made,  this  action  was  brought  in  November,  1859,  to 
recover  the  same,  with  interest  thereon  from  May  1,  1859. 

The  jury  found  a  verdict  for  Plaintiff,  and  the  exceptions 
taken  were  directed  to  be  heard,  in  the  first  instance,  at  the 
General  Term,  which  gave  judgment  for  the  Plaintiff;  and 
the  Defendant  now  appeals  to  this  Court. 

When  the  Plaintiff  rested  his  case  the  Defendant  moved  for 
a  non-suit  upon  these  grounds : 

1.  The  contract  in  suit  appears  upon  its  face  to  be  incom- 
plete, and  does  not  purport  to  be  a  contract  of  purchase  and 
sale  between  the  parties,  but  an  agreement  for  a  contract. 

2.  The  Plaintiff  has  not  shown  any  performance,  or  offer 
to  perform,  within  the  time  limited  by  the  agreement,  or  at 
any  other  time. 

3.  The  deed  tendered  or  offered  in  July  is  not  in  accordance 
with  the  contract.  It  varies  from  the  contract  in  the  descrip- 
tion of  the  property,  and  in  the  estate  which  it  purports  to 
convey. 

The  court  charged  the  jury,  amongst  other  things,  that  the 
contract  of  the  12tli  of  March,  1859,  was  complete  in  itself, 
and  that  it  was  not  necessary  for  the  Plaintiff  to  tender,  or 
offer  to  enter  into,  any  further  contract,  or  tender  any  convey- 
ance within  the  time  specified  in  the  contract  for  putting  the 
same  in  form  at  Rochester,  N.  Y.,  and  that  it  was  sufficient 
if  he  tendered  a  conveyance  in  the  month  of  July  following, 
when  he  required  payment  of  the  $2,000,  to  be  paid  in  that 
month.  To  this  part  of  the  charge  the  Defendant's  counsel 
excepted. 

The  Judge  also  charged  the  jury  that  the  tender  in  July,  as 
Defendant  did  not,  when  the  deed  was  offered  to  him  in  July, 
insist  upon  a  more  complete  contract,  he  must  be  deemed  to 
have  waived  it;  and  it  must  be  considered  that  he  was  satis- 
fied with  the  contract  as  it  was. 

To  this  part  of  the  charge  the  Defendant's  counsel  ex- 
.  cepted. 

The  Judge  also  charged  the  jury  that  the  tender  in  July,  as 
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proved  in  the  case,  was  a  sufficient  tender ;  and  to  this  part  of 
the  charge  the  Defendant  also  excepted. 

In  the  view  w^e  take  of  this  contract,  no  obligation  was  im- 
posed upon  the  Plaintiff,  or  his  assignor,  to  tender  any  convey- 
ance as  a  condition  precedent  to  his  right  to  demand  the  sum 
of  $2,000,  to  be  paid,  by  its  terms,  in  July,  1859.  And  it  was, 
in  this  aspect  of  the  case,  wholly  immaterial  whether  the  tender 
of  a  conveyance  made  in  July,  1859,  was  or  was  not  sufficient. 

If  no  tender  of  any  conveyance  was  called  for  by  this  con- 
tract before  the  sum  of  $2,000  therein  mentioned  was  demand- 
able  and  payable,  it  follow\s  that  no  question  of  the  sufficiency 
of  the  tender  made  could  legitimately  arise. 

We  think  the  judge  did  not  err  in  telling  the  jury  that  it 
was  not  necessary  for  the  Plaintiff,  before  he  could  properly 
demand  the  payment  of  the  said  sum  of  $2,000,  to  tender,  or 
offer  to  enter  into,  any  further  contract  with  the  Defendant, 
in  respect  to  the  subject-matter  of  the  contract. 

The  Plaintiff  by  his  act  affirmed  the  contract  and  its  suffi- 
ciency to  compel  him  to  sell  and  convey  the  subject-matter 
therein  mentioned. 

By  the  terms  of  the  contract,  it,  that  is,  *'this  contract,'' 
was  to  be  put  in  form  in  the  course  of  the  month  of  March, 
1859. 

It  did  not  appear  that  either  party  desired  the  contract  to 
be  put  into  any  other  or  a  different  form,  either  w^ithin  the 
time  specified  therein,  or  at  any  other  time. 

Neither  did  the  Defendant  assume  any  such  ground,  when 
called  upon  in  July,  1859,  to  fulfil  said  contract  on  his  part. 

On  the  contrary,  he  utterly  denied  any  obligation  resting 
on  him,  arising  from  said  contract. 

He  told  the  Plaintiff  that  he  did  not  want  any  deed, 
nor  anything  to  do  with  the  property. 

"I  told  him  I  did  not  want  any  deed,  nor  anything  to  do 
with  the  property.  I  said  they  had  not  lived  up  to  their  con- 
tract, and  I  considered  the  whole  matter  a  swindle.'' 

These  acts  of  declaration   of  the  Defendant  conclusively 
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demonstrate  that  it  would  have  been  an  idle  ceremony  on  the 
part  of  the  Plaintiff,  either  to  have  tendered  a  conveyance 
to  the  Defendant,  or  to  have  tendered,  or  offered  to  enter  into, 
any  further  contract. 

It  is  very  manifest  that  the  Defendant  did  not  desire  a  more 
complete  scontract,  and  that,  so  far  as  its  terms  and  provisions, 
and  form,  were  concerned,  he  was  perfectly  satisfied  with  it. 

Even  if  such  a  tender  was  requisite,  these  acts  and  declara- 
tions of  the  Defendant  show  that  any  such  tender  would  not 
have  been  accepted,  and  the  law  does  not  impose  upon  a  party 
the  duty  of  performing  an  idle  ceremony  (Slingerland  v. 
Morse,  8  John.  370;  Dyckman  v.  Mayor  of  N.  Y.,  7  Barb. 
498). 

But  as  already  observed,  no  tender  of  any  conveyance  was 
required  by  the  terms  of  this  contract  as  a  condition  precedent, 
to  demand  the  sum  of  $2,000  which,  by  its  express  terms,  was 
payable  absolutely  in  the  month  of  July,  1859. 

Where,  by  the  terms  of  a  contract,  it  was  provided  that  all 
payments  should  be  made  previously  to  the  execution  of  a  deed 
(and  this  contract  in  substance  provides  the  same  thing),  it 
was  held  by  the  Supreme  Court,  that  it  was  not  necessary  for 
the  Plaintiff  to  convey,  or  offer  to  convey,  before  bringing  suit, 
even  for  the  last  instalment  (Adams  v.  Wadhams,  40  Barb. 
225). 

By  the  terms  of  this  contract,  Chamberlain,  the  assignor  of 
the  Plaintiff,  bound  himself  to  sell  and  convey,  by  deed  of 
release,  the  property  described,  to  the  Defendant,  for  the  sum 
of  ten  thousand  dollars;  and  the  Defendant  agreed  to  pur- 
chase the  same,  and  pay  that  price  therefor. 

No  time  was  fixed  by  the  contract  for  the  conveyance  of  the 
property,  but  the  Defendant  was  to  pay  two  thousand  dollars 
of  the  purchase  money  in  the  month  of  July,  1859,  and  the 
remainder  in  one  and  two  years,  with  interest  from  May  1st, 
1859. 

This  case  is  not  unlike  that  of  Pordage  v.  Cole  (1  Saund. 
Rep.  319),  and  is  clearly  within  the  doctrine  there  settled. 
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That  was  an  action  of  debt  on  specialty  for  £774  15s.  The 
agreement  was  in  these  words : 

"11  May,  1668.  It  is  agreed  between  Doctor  John  Pord- 
age  and  Basset  Cole,  Esquire,  that  the  said  Basset  Cole  shall 
give  unto  the  said  Doctor  £775  for  all  his  lands,  with  Ashmole 
House,  thereunto  belonging,  with  the  brewing-vessels,  as  they 
are  now  riemaining  in  the  said  house,  and  with  the  malt-mill 
and  wheelbarrow.  In  witness  whereof  we  do  put  our  hands 
and  seals :  mutually  given  as  earnest  in  performance  of  this  5s. ; 
the  money  to  be  paid  before  midsummer,  1668;  all  other 
moveables,  with  the  corn  upon  the  ground,  excepted." 

There  was  a  demurrer,  and  it  was  contended  on  the  part  of 
the  Defendant,  that  if  by  one  single  deed  two  things  are  to  be 
performed,  namely,  one  by  the  Plaintiff,  and  the  other  by  the 
Defendant,  if  there  be  no  mutual  remedy,  the  Plaintiff  ought 
to  aver  performance  on  his  part,  and,  in  this  case,  it  was  a 
condition  precedent  which  ought  to  be  performed  before  the 
action  brought. 

"But  it  was  adjudged  by  the  Court  that  the  action  was  well 
brought,  without  an  averment  of  the  conveyance  of  the  land, 
because  it  shall  be  intended  that  both  parties  have  sealed  the 
specialty.  And  if  the  Plaintiff  has  not  conveyed  the  land  to 
the  Defendant,  he  has  also  an  action  of  covenant  against  the 
Plaintiff  upon  the  agreement  contained  in  the  deed,  which 
amounts  to  a  covenant  on  the  part  of  the  Plaintiff  to  convey 
the  land;  and  so  each  party  has  a  mutual  remedy  against  the 
other.'' 

Sergeant  Williams,  in  his  learned  note  to  this  case,  says: 
"It  is  to  be  observed  that  covenants  are  to  be  construed  to  be 
either  dependent  or  independent  of  each  other,  according  to 
the  intention  and  meaning  of  the  parties,  and  the  good  sense 
of  the  case ;''  and  that  "in  order  to  discover  that  intention,  and 
learn  with  some  degree  of  certainty  when  performance  is  neces- 
sary to  be  averred  in  the  declaration,  and  when  not,  it  may 
not  be  improper  to  lay  down  a  few  rules: 

"1.  If  a  day  be  appointed  for  payment  of  money,  or  part  of 
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it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  thing  which  is  the  consideration  of  the  mon- 
ey, or  other  act,  is  to  be  performed,  an  action  may  be  brought 
for  the  money,  or  for  not  doing  such  other  act  before  per- 
formance; for  it  appears  that  the  party  reUed  upon  his 
remedy,  and  did  not  intend  to  make  the  performance  a  con- 
dition precedent;  and  so  it  is  where  no  time  is  fixed  for  the 
performance  of  that  which  is  the  consideration  of  the  money 
or  other  act."  And  he  adds :  "This  seems  to  be  the  ground  of 
the  judgment  in  this  case  (Pordage  z\  Cole),  the  money  being 
appointed  to  be  paid  on  a  fixed  day,  which  might  happen  be- 
fore the  lands  were  or  could  be  conveyed. 

"But,  2.  When  a  day  is  appointed  for  the  payment  of  money, 
&c.,  and  the  day  is  to  happen  after  the  thing  which  is  the  con- 
sideration of  the  money,  &c.,  is  to  be  performed,  no  action  can 
be  maintained  for  the  money,  &c.,  before  performance. 

"3.  Where  a  covenant  goes  only  to  a  part  of  the  consider- 
ation on  both  sides,  and  a  breach  of  such  covenant,  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  and  an  action 
may  be  maintained  for  a  breach  of  the  covenant  on  the  part 
of  the  defendant,  without  averring  performance  in  the  declar- 
ation. 

"5.  Where  two  acts  are  to  be  done  at  the  same  time,2is 
where  A  covenants  to  convey  an  estate  to  B,  on  such  a  day, 
and  in  consideration  thereof  B  covenants  to  pay  A  a  sum  of 
money  on  the  same  day,  neither  can  maintain  an  action  with- 
out showing  performance  of,  or  an  offer  to  perform  his  part, 
though  it  is  not  certain  which  of  them  is  obliged  to  do  the  first 
act." 

To  the  same  effect  see  Campbell  v.  Jones  (6  Term  Rep.  570). 

The  principles  here  enunicated  have  received  the  approval 
of  the  Courts  of  this  State  in  the  following  cases:  (Robb  v. 
Montgomery,  20  Johns.  15;  Tompkins  v.  Elliot,  5  Wend.  496; 
Harrington  v.  Higgins,  17  Wend.  376;  Evans  v.  Harris,  19 
Barb.  416;  Grant  v.  Johnson,  1  Seld.  247). 

In  Robb  V.  Montgomery  (supra),  the  Supreme  Court  said: 
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"Where  the  payments  are  to  precede  the  conveyance,  it  is  no 
excuse  for  non-payment  that  there  is  not  a  present  existing 
capacity  to  convey  a  good  title,  unless  the  one  whose  duty  it 
is  to  pay,  offers  to  do  so,  on  receiving  a  good  title,  and  then  it 
must  be  made  to  him,  or  the  contract  will  be  rescinded.  Here 
the  Defendant  never  offered  to  pay,  and  never  demanded  a 
conveyance;  and,  therefore,  it  furnishes  no  bar  to  the  suit, 
that,  at  a  certain  period,  the  Plaintiff  had  not  the  title." 

In  Grant  v,  Johnson  (supra),  the  question  was  whether 
the  Plaintiff  could  sustain  an  action  for  the  second  instalment 
of  the  purchase  money  secured  by  the  agreement,  without 
averring  and  proving  the  delivery,  or  an  offer  to  deliver  a 
deed  of  the  premises. 

The  Court  said:  "The  parties  have  declared  that  certain 
payments  were  to  be  made,  and  certain  acts  performed  by 
them  respectively,  at  the  times  specified  in  the  agreement. 
They  must  be  held  to  have  intended  the  performance  of  these 
acts,  when,  and  of  course  in  the  order  of  time  indicated  in 
their  convenants." 

So  in  the  case  at  bar,  the  convenants  to  pay  the  purchase 
money  in  the  instalment  mentioned  were  all  independent  of, 
and  intended  by  the  parties  to  proceede  the  actual  conveyance 
of  the  property  described. 

The  covenant  to  pay  the  two  thousand  dollars  in  July,  1859, 
was  independent  of  and  to  precede  any  act  to  be  done  or  per- 
formed by  the  assignor  of  the  Plaintiff. 

Upon  the  Defendant's  breach,  an  action  accrued  to  the 
assignor  of  the  Plaintiff,  and  no  sufficient  defence  was  inter- 
posed. 

These  views  conclusively  show  that  the  exception  to  the 
charge  of  the  Judge  to  the  jury,  was  properly  overruled,  and 
that  the  Plaintiff  was  entitled  to  judgment  upon  the  verdict. 

The  judgment  appealed  from  should  be  affirmed.  All 
concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 


202  HOWELL  v.  HUYCK.  [Sept., 

Statement  of  the  Case. 


EDMUND  W.  HOWELL,  Appellant,  v,  WILLIAM 
HUYCK,  Impleaded,  &c..  Respondent. 

Parol  evidence — Notice  to  produce  Written  Instrument — Pleadings. 

Appeal  from  the  Supreme  Court,  Eighth  District.  The 
action  was  brought  to  foreclose  a  mortgage  executed  by  one 
Charles  B.  Howell,  a  brother  of  the  Plaintiff,  upon  land  which 
was  afterwards  purchased  by  the  Defendant.  This  mortgage 
was  made  to  one  Grunnendike,  who  assigned  it  with  all  his 
other  property,  to  L.  N.  Bangs,  Charles  B.  Howell  (the  mort- 
gagor), and  Issac  H.  Jameson,  in  trust  for  the  benefit  of 
creditors.  In  December,  1856,  Charles  B.  Howell  paid  the 
amount  due  on  the  mortgage  to  L.N.  Bangs,  one  of  his  co- 
trustees; and  some  time  afterwards  Bangs  delivered  the 
mortgage  to  him. 

While  the  mortgage  was  thus  in  his  possession,  CharlesB. 
Howell  sold  the  land  to  a  Mrs.  Mills,  who  conveyed  it  to  the 
Defendant,  in  1858,  by  a  deed  making  no  mention  of  this 
mortgage.  The  mortgage  was  never  cancelled  of  record. 
After  the  conveyance  to  the  Defendant,  the  Plaintiff  brought 
an  action  against  the  assig^iees  of  Grunnendike,  to  compel 
an  assignment  om  this  mortgage  to  himself ;  and  such  assign- 
ment was  executed,  under  the  judgment  of  the  Court,  in  1859. 

Testimony  was  given  by  the  Plaintiff  to  show  that  he  ad- 
vanced to  Charles  B.  Howell  the  money  with  which  the  mort- 
gage was  paid,  under  an  agreement  that  it  should  be  assigned 
to  him.  Bangs,  the  trustee,  who  received  the  money,  denied 
that  this  agreement  was  made  known  to  him  until  long  after- 
wards. 

On  the  trial  the  Defendant  asked  the  Plaintiff  to  produce 
the  mortgage,  which  the  Plaintiff  declined  to  do,  because  notice 
to  produce  it  had  not  been  given.  The  referee  held  that  the 
form  of  the  pleadings  was  sufficient  notice,  and  allowed  the 

Parol  evidence — Notice  to  produce  written  instrument.  81 
N.  y.  618;  36  St,  Rep.  652  (13  N.  Y.  Supp.  732). 
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Defendant  to  give  oral  evidence  of  endorsements  of  payments 
on  the  mortgage.    To  this  ruling  the  Plaintiff  excepted. 

The  Defendant  offered  evidence  of  the  declaration  of 
Charles  B.  Howell,  while  the  mortgage  was  in  his  hands,  and 
after  it  had  been  paid  to  the  assignee,  to  show  that  it  had  been 
fully  paid.  The  referee  allowed  the  testimony,  under  excep- 
tions, for  the  purpose  of  qualifying  Howell's  possession,  but 
not  as  evidence  of  payment. 

The  pleadings  are  material  only  with  reference  to  ^  these 
rulings.  The  complaint  alleged  that  the  mortgage  was  "as- 
signed and  transferred  to  the  Plaintiff,"  and  "that  he  was 
the  lawful  owner  and  holder  thereof."  These  allegations  were 
specifically  denied  by  the  answer,  which  also  alleged  payment 
to  Grunnendikes  assignees.  There  is  nothing  else  in  the 
pleadings  bearing  upon  these  points. 

The  Defendant  recovered  judgment  in  his  favor,  which  was 
affirmed  at  the  General  Term,  and  he  now  appeals  to  this 
Court. 

George  G.  Mitnger  for  Appellant. 
A.  Ballard  for  Respondent. 

Fullerton,  J.  (dissenting.)- — According  to  elementairy 
writers,  there  are  three  cases  only  in  which  notice  to  produce 
a  paper  required  on  the  trial  of  an  action,  in  the  possession  of 
the  opposite  party,  is  not  necessary. 

Mr.  Greenlcaf ,  in  his  treatise,  thus  states  them : 

1.  Where  the  instrument  to  be  produced,  and  that  to  be 
proved,  are  duplicate  originals. 

2.  Where  the  instrument  to  be  proved  is  itself  a  notice; 
and — 

3.  Where,  from  the  nature  of  the  action,  the  Defendant  had 
notice  that  the  Plaintiff  intends  to  charge  him  with  possession 
of  the  ifistrumcnt. 

In  Cowen  &  Hill's  Notes  (note  843),  the  same  thing  is 
stated  somewhat  differently :  "In  general,  where  the  possession 
of  a  paper  by  the  Defendant  is  one  of  the  grievances  charged 
in  the  Plaintiff's  declaration,  it  is  not  necessary  to  give  any 
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other  notice  to  produce  than  the  action  itself  implies."  The 
rule  thus  stated  is  simple,  and  easy  of  application.  It  plainly 
applies  to  those  cases,  and  those  only,  where  one  party,  in  his 
pleadings,  charges  the  other,  directly,  with  the  possession  of 
the  instrument  which  is  the  subject  of  the  action,  or  where  the 
nature  of  the  action  is  such  that  it  amounts  to  a  notice  that  he 
intends,  on  the  trial,  to  charge  him  with  such  possession. 

This  rule  has  been  frequently  applied.  The  Plaintiff  was 
permitted,  without  notice,  to  prove  the  contents  of  bonds, 
in  a  case  where,  in  his  declaration,  he  charged  the  Defendant 
with  converting  them  (McClean  v.  Hertzog,  6  Sergeant  & 
Rawle,  154;  and  see  1  Camp.  N.  P.  143;  3  B.  &  P.  143). 

An  execution  was  proved  in  like  manner,  in  an  action 
against  a  constable,  for  neglecting  to  return  it  (Wilson  v.  Gale, 
4  Wend.  623).  In  a  case,  also,  where  the  Plaintiff  charged 
the  Defendant,  in  the  complaint,  with  entering  his  office  and 
carrying  away  a  bill  of  lading,  the  contents  of  the  instrument 
were  proved  by  parol,  without  notice  to  produce  (Gilmore  t;. 
Wale,  Anth.  N.  P.  87). 

In  an  action  on  a  note,  the  Defendant  gave  notice,  with  the 
plea,  that  he  would  prove  the  note  usurious,  and  that  the  extra 
interest  was  contained  in  a  small  note  which  was  given  to  the 
Plaintiff  at  the  same  time  with  the  one  declared  on,  and  he 
was  permitted  to  prove  the  contents  of  the  latter  note  (Ham- 
mond V.  Hopping,  13  Wend.  505). 

In  the  forgoing  instances,  and  many  others  that  might  be 
quoted,  the  instrument  which  was  the  subject  of  parol  proof, 
was  charged  in  the  pleading  to  be  in  the  possession  of  the 
adverse  party,  or  it  was  plainly  manifest  from  the  pleading 
that  it  zuotdd  be  required  on  the  trial  of  the  action;  and  it  will 
be  seen  that  such  an  allegation  is  a  vital  element  in  a  case,  in 
order  to  apply  the  rule.  Hardin  v.  Kretsinger  (17  Johns. 
294),  was  an  action  of  covenant  for  the  non-payment  of  $150 
in  obligations.  The  defence  was  that  the  obligations  had  been 
delivered,  ^nd  the  covenant  satisfied.  The  pleadings  are  not 
in  the  case.  The  Plaintiff's  counsel  objected  to  giving  evidence 
of  the  receipt  of  the  notes  by  the  Plaintiff,  without  notice  to 
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produce  them,  and  the  objection  was  overruled.  On  appeal, 
the  Court  said:  "The  case  does  not  state  the  nature  of  the 
pleadings,  and  we  ought  to  intend  that  the  Defendant  either 
pleaded,  or  gave  notice  that  he  zvould  give  in  evidence,  that  he 
had  delivered  to  the  Plaintiff,  pursuant  to  the  covenant,  obliga- 
tions amounting  to  $150,  which  were  then  and  there  accepted. 

.  .  If  so,  then  the  principle  of  the  case  of  The  People  v. 
Holbrook  applies  (13  Johns.  92).  After  reviewing  all  the 
cases,  we  held  that  in  an  action  of  trover  for  bonds  or  notes,  no 
notice  to  produce  the  thing  sought  was  necessary;  and  that 
where  the  form  of  the  action  gives  the  party  notice  to  be  pre- 
pared to  produce  the  instrument,  if  necessary  to  falsify  the 
testimony  of  the  other  party,  it  is  not  necessary  to  produce 
the  instrument.  The  form  of  the  pleading,  zve  must  presume, 
gave  the  Plaintiff  notice  that  he  had  received  and  had  in  his 
possession,  obligations  to  the  amount  of  more  than  $150;  he 
was  bound,  then,  if  he  would  falsfy  the  allegation,  to  have 
come  prepared  to  produce  them." 

The  same  rule  has  obtained  in  criminal  cases.  In  indict- 
ments for  stealing  written  instruments,  the  prosecutor  need 
not  give  notice  to  produce  them,  but  is  permitted  to  give  parol 
evidence  of  their  contents  (The  People  v.  Holbrook,  13  Johns. 
90;  Commonwealth  t'.  Messinger,  1  Binn.  273;  Alexander  v. 
Coulter,  2  Serg.  &  Rawle,  494;  Moore  v.  Commonwealth,2 
Leigh,  701) 

On  the  other  hand,  where  an  action  was  brought  against 
an  officer  for  money  collected  on  an  execution,  and  the  declara- 
tion zvas  general  for  money  had  and  received,  the  Court  held 
that  the  Defendant  was  entitled  to  notice  to  produce  the  execu- 
tion (Gorham  v.  Gale,  7  Cow.  739). 

And  where  the  Plaintiff  declared  for  a  breach  of  an  agree- 
ment, in  not  keeping  fair  and  regular  books,  and  it  appeared 
on  the  trial  that  Defendant  kept  a  large  number  of  books, 
all  except  one  of  which  were  produced,  it  was  held  that  parol 
evidence  of  the  contents  of  the  absent  book  could  not  be  ad- 
mitted without  notice — the  declaration  not  being  sufficient  to 
apprise  the  party  that  it  zvas  zvanted. 
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In  this  case  the  Plaintiff  in  his  complaint  alleges  that  the 
bond  and  mortgage  had  been  "duly  assigned  and  transferred'* 
to  him,  and  that  he  was,  at  the  time  of  the  commencement  of 
the  action,  "the  owner  and  holder  thereof." 

These  allegations  are  all  distinctly  denied.  The  answer  also 
sets  up  that  the  Defendant  had  paid  the  bond  and  mortgage  to 
the  assignees  of  the  mortgagee,  who  thereupon  executed  a 
proper  discharge  of  the  mortgage,  and  delivered  the  same  to 
the  mortgagor,  and  surrendered  the  bond  to  be  cancelled,  and 
that  it  was  thereupon  cancelled  and  destroyed.  Here  the  De- 
fendant, instead  of  alleging  that  the  mortgage  was  in  the 
possession  of  the  Plaintiff — which  it  was  necessary  for  him  to 
do,  in  order  to  avail  himself  of  the  benefit  of  the  rule  above 
stated — denies  the  fact  from  which  possession  might  be  in- 
ferred, and  claims  in  his  answer  that  it  had  been  discharged. 

If,  instead  of  this,  he  had  answered  that  the  mortgage, 
though  discharged,  was  in  the  possession  of  the  Plaintiff,  and 
that  the  payments  which  had  satisfied  it  were  endorsed  thereon, 
then  a  case  would  have  been  presented  where  parol  testimony 
would  have  been  allowed,  without  a  notice  to  produce  the  in- 
strument. As  it  stood,  the  answer  did  not  give  the  Plaintiff  to 
understand  that  the  production  of  the  mortgage  would  in  any 
way  aid  him  in  making  out  his  defence.  It  was  in  no  way 
intimated  that  any  payments,  or  any  receipt  for  the  money 
paid,  had  been  endorsed  upon  it.  On  the  other  hand,  he  was 
informed  by  the  answer  that  the  mortgage  was  paid  and  dis- 
charged. This  does  not  by  any  fair  interpretation  imply  that 
receipts  were  given  for  the  money  paid,  much  less  that  the 
payments  appeared  on  the  mortgage ;  or  that  it  was  discharged 
by  anything  that  an  inspection  of  the  instrument  would  dis- 
close. Again,  it  is  well  known  that  a  mortgage  is  usually  satis- 
fied or  discharged  by  an  instrument  separate  and  apart  from 
the  mortgage  itself— 7the  debtor  taking  no  receipt  whatever 
for  the  money  paid. 

The  Plaintiff  knew  that  he  could  make  out  liis  case  without 
the  production  of  the  mortgage,  and  having  had  no  intimation 
from  the  adverse  party  that  he  relied  for  his  defence  upon 
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its  production — on  the  contrary,  having  been  informed  by 
the  answer  that  his  ownership  was  denied — he  was  not  bound, 
even  admitting  that  he  had  it  in  his  possession,  to  produce  it  on 
the  trial.  The  referee  therefore  erred  in  admitting  the  testi- 
mony objected  to. 

But  it  is  said  that  the  papers  which  are  the  subject  of  this 
action,  were  presumed  not  only  to  be  in  the  possession  of  the 
Plaintiff,  but  also  to  be  present  in  Court,  and  therefore  no 
notice  was  necessary.  The  presumption  that  papers  are  present 
in  Court  is  never  indulged  in,  except  in  the  class  of  cases  I  have 
already  considered,  where  the  complaint  or  answer  had 
charged  that  they  were  in  the  possession  of  the  adverse  party, 
and  it  appeared  that  they  would  be  required  on  the  trial.  Such 
a  presumption  could  scarcely  be  indulged  in  favor  of  the  De- 
fendant, in  this  case,  when  we  consider  that  the  Plaintiff  had 
actually  proved,  before  the  parol  testimony  was  offered  in 
support  of  Defendant's  answer  denjring  that  the  Plaintiff  was 
the  "holder"  of  the  mortgage,  that  the  mortgage,  when  paid 
in  1856,  was  handed  to  Charles  B.  Howell,  the  mortgagor, 
and  was  afterwards,  in  October,  1857,  again  seen  in  his 
possession. 

The  remaining  question  in  the  case  arose  on  an  offer  to 
prove  the  declarations  of  Charles  B.  Howell,  in  October,  1857, 
when  the  mortgage  was  in  his  possession,  that  it  was  paid. 
This  was  objected  to,  and  the  referee  held  that  the  testimony 
was  not  competent  upon  the  direct  issue,  but  that  he  would 
receive  it  only  for  the  purpose  of  qualifying  HowelVs  posses- 
sion of  the  mortgage.  To  this  an  exception  was  taken.  I 
confess  I  am  unable  to  see  the  distinction  taken  by  the  referee. 
Of  what  importance  could  it  be  in  trying  the  issue  of  payment, 
to  learn  the  character  of  Charles  B.  Howell's  possession  of  the 
mortgage,  except  as  it  tended  to  prove  that  issue  ?  There  was 
no  other  issue  in  the  case,  and  evidence  qualifying  the  char- 
acter of  Howell's  possession  was  ^ther  irrelevant  or  tending 
to  prove  payment  of  the  mortgage.  If  merely  irrelevant,  the 
judgment  would  not  be  disturbed  in  a  case  of  this  character. 
But  the  testimony  was  pertinent  to  the  issue. 
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The  learned  Judge  who  delivered  the  opinion  in  the  Court 
below  says:  "His  possession  of  the  mortgage  was  consistent 
with  either  of  the  two  relations  to  it ;  the  one,  that  he  was  hold- 
ing it  as  trustee  for  Grunnendike*s  creditors  under  the  assign- 
ment ;  the  other,  as  mortgagor  after  payment  and  satisfaction. 
Under  such  circumstances,  for  the  purpose  of  qualifying  his 
possession,  the  declaration  accompanying  the  exhibition  of  the 
papers  was  part  of  the  res  gestae,  and,  it  seems  to  me,  might 
well  be  given  to  rebut  the  presumption  that  he  held  the  papers 
as  assignee,  in  trust/' 

The  learned  Justice,  in  using  this  language,  overlooked  the 
important  fact  that  the  amount  of  the  mortgage  had  been  fully 
paid  by  Charles  B.  Howell  himself,  the  year  prior  to  the  con- 
versation sought  to  be  proved.  After  such  pa)anent  there 
could  have  been  no  pretence  that  the  mortgage  was  held  in 
trust  for  creditors,  nor  was  there  any  such  suggestion  on  the 
trial.  The  testimony,  therefore,  was  not  proper,  to  meet  the 
presumption  suggested,  because  no  such  presumption  could 
arise.  Then,  according  to  the  argument,  the  testimony  was 
proper,  to  show  that  Howell  held  the  mortgage  after  payment 
and  satisfaction,  as  a  cancelled  instrument. .  What  is  this  but 
proving  payment,  which  is  the  vital  question  involved  in  the 
case? 

The  learned  Judge  in  the  Court  below  admits  that  the 
declaration  were  not  competent  for  the  purpose  of  proving 
payments. 

It  appears  plain,  however,  that  they  were  received  for  that 
purpose  indirectly,  when  it  is  conceded  that  it  was  for  the  pur- 
pose of  showing  that  Howell  held  the  "bond  and  mortgage,  as 
mortgagor,  after  payment  and  satisfaction,"  because  no  con- 
ceivable use  could  be  made  of  that  fact,  except  to  infer  pay- 
ment. 

The  purpose,  therefore,  for  which  the  referee  received  the 
evidence  was  improper. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Opinion  of  affirmance  was  read  by  Wright,  J.,  but  has  not 
been  filed  in  the  office. 
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For  affirmance,  Wright,  Davis,  Bockes,  Parker,  Grover, 
and  Hunt,  JJ. 

For  reversal,  Fullerton,  J. 
Porter,  J.,  takes  no  part. 

No  head-note  can  be  prepared  for  this  case,  as  the  views  of 
the  Court  have  not  been  put  on  file. 

JOEL  TIFFANY, 

State  Reporter. 


AUSTIN  DUNHAM  and  GEORGE  BEACH,  Jr.,  Res- 
pondents, V.  STEPHEN  C.  WILLIAMS  and  GEORGE 
H.  PARKER,  Appellants. 

Ejectment— Title  to  closed  road— Adjacent  owners—  Colonial  laws. 

The  rule  of  civil  law  which  prevailed  in  all  the  colonial  provinces  of 
the  Dutch  was,  that  no  one  could  claim  a  present  or  reversionary  title  in 
the  soil  of  a  public  highway,  on  the  ground  that  he  was  the  grantee  of  all 
lands  through  which  it  was  laid  out 

Plaintiffs  owning  premises  on  the  west  side  of  the  road  formerly  leading 
from  Jamaica  and  Flatbush  to  Brooklyn  cannot  maintain  ejectment  for 
the  recovery  of  the  abandoned  road-bed,  because  under  the  rule  of  law 
above  stated  the  legal  title  to  said  bed  does  not  accooipany  the  transfer 
of  title  of  the  premises  adjoining  said  road  on  the  west  side  thereof. 

Appeal  from  the  Supreme  Court.    This  was  an  action  of 

Land — Bounded  on  street — Presumption  of  ownership.  73 
N,  y.  532;  87  N.  Y.  293;  128  N.  Y.  259  (40  St.  Rep.  104) ; 
168  N.  y.  522;  4  Hun,  153  (7  St.  Rep.  783) ;  54  Hun,  434 
(27  St.  Rep.  303;  7  N.  Y.  Supp.  464) ;  65  Hun,  429  (47  St. 
Rep.  794;  20  N.  Y.  Supp.  224)  ;  9  App.  Div.  182  (75  St.  Rep. 
548;  41  N.  Y.  Supp.  88) ;  51  App.  Div.  408  (64  N.  Y.  Supp. 
729) ;  59  App.  Div.  92  (69  N.  Y.  Supp.  281) ;  67  App.  Div. 
579  (73  N.  Y.  Supp.  1031)  ;  66  Barb.  350;  14  Misc.  294  (70 
St.  Rep.  441;  35  N.  Y.  Supp.  706);  38  Misc.  385  (77  N. 
Y.  Supp.  890) ;  38  Misc.  388  (77  N.  Y.  Supp.  892)  ;  23  N.  Y. 
Supp.  S22;  52  Super.  Ct.  277. 
14 
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ejectment  for  the  recovery  of  a  portion  of  the  bed  of  an  aban- 
doned road  which  formerly  led  from  Jamaica  and  Flatbush  to 
the  Brookljm  Ferry. 

The  cause  was  tried  at  the  Kings  Circuit,  and  a  verdict  was 
directed  for  the  Plaintiffs.  The  material  facts  were  undis- 
puted, and  they  are  sufficiently  stated  in  the  opinion.  The 
judgment  on  the  verdict  having  been  affirmed,  the  Defendants 
appealed  to  this  Court. 

John  E  Parsons  for  Appellants. 
John  H.  Reynolds  for  Respondents. 

Porter,  J. — The  Plaintiffs  owned  the  premises  on  the  west 
side  of  the  road,  and  they  claimed  half  the  road-bed  on  the 
ground  that,  in  the  grants  through  which  they  deduced  title, 
their  lands  were  bounded  on  the  highway. 

It  a  familiar  rule  of  law  that,  in  such  a  case,  the  adjacent 
proprietor  is  prima  facie  owner  of  the  soil,  subject  to  the  ease- 
ment in  favor  of  the  public.  It  is  founded  on  the  rational  pre- 
sumption that  the  ground  was  originally  taken  from  the  ad- 
joining owners,  and  for  the  sole  purpose  of  being  used  as  a 
thoroughfare  (Stiles  v,  Curtis,  4  Day,  333,  336;  Woolrych  on 
Ways,  5). 

A  deed  bounded  on  a  highway,  prima  facie  carries  the  title 
of  the  grantee  to  the  centre  of  the  road,  on  the  assumption  that 
the  grantor  owns  it;  but  when  it  appears  that  it  was  in  fact 
owned  by  another,  the  terms  of  the  deed  are  satisfied  by  a  title 
extending  to  the  roadside. 

The  presumption  in  favor  of  an  adjacent  proprietor,  and  of 
his  successor  in  interest,  is  not  a  praesumptio  juris  et  de  jure, 
but  yields  to  other  evidence  displacing  the  grounds  upon  which 
it  rests.  The  effect,  in  this  respect,  of  a  given  deed  depends 
on  the  actual  state  of  the  title.  A  conveyance  bounded  on  a 
village  street  would  ordinarily  include  the  soil  to  the  centre; 
but  it  would  be  otherwise  with  a  like  conveyance  bounded  on 
one  of  the  streets  in  the  upper  part  of  the  city  of  New  York, 
where  the  right  of  soil  is  vested  in  the  public  authorities.    So, 
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the  same  language  in  a  deed  of  land  bounded  on  a  river,  which 
would  embrace  half  the  bed  of  a  stream  not  navigable,  would 
carry  the  title  in  a  different  case  only  to  the  line  of  low-water 
mark. 

In  the  present  instance,  the  presumption  in  favor  of  the  adja- 
cent owners  was  repelled  by  affirmative  and  decisive  proof  that 
the  fee  of  the  road-bed  was  not  vested  in  them  or  in  the  parties 
through  which  this  title  was  deduced.  The  highway  was 
ancient.  It  was  laid  out  when  New  York  was  a  province  of 
the  States-General,  and  when  it  was  in  the  possession  of  the 
original  settlers,  and  subject  to  the  dominion  and  laws  of  the 
Dutch  government.  It  was  originally  an  Indian  path  from 
Midwout,  now  Flatbush,  to  the  crossing  afterwood  known  as 
the  Brooklyn  Ferry.  In  1634  the  Dutch  settled  in  Flatbush, 
which  afterward  became  the  county  seat  of  Kings.  In  1654 
they  erected  a  church,  at  which  the  people  of  Brooklyn  were 
in  the  habit  of  worshipping  until  ten  or  twelve  years  after- 
ward, when  they  completed  their  own.  In  1656  the  court- 
house was  erected;  and  these,  and  the  other  buildings  at 
Flatbush,  fronted  on  the  road  in  question.  The  church  at 
Brooklyn  was  built,  in  accordance  with  a  common  practice  of 
the  colonists,  in  the  centre  of  the  highway;  thus  serving  as  a 
convenient  post  of  observation  for  sentinels,  and  a  rallying- 
point  for  defence  in  case  of  Indian  hostilities. 

It  is  entirely  clear  from  the  evidence  that  this  was  the  road, 
and  the  only  road,  between  Flatbush  and  Brooklyn.  The  land 
belonged  to  the  government,  which  enlarged  an  Indian  foot- 
path through  the  forest  to  the  dimensions  of  a  modem  high- 
way, and  thus  opened  between  two  of  its  settlements  a  con- 
venient avenue  of  cummunication,  which  continued  to  serve 
every  essential  purpose  for  the  two  succeeding  centuries. 

It  was  laid  out  before  the  settlement  of  the  intermediate 
lands,  and  where  there  were  no  adjacent  proprietors.  It  was 
recognized  by  a  colonial  statute  in  1721  as  having  been  in  use, 
as  it  then  was,  "for  at  least  these  sixty  years  last  past"  ( 1  Van 
Schaick,  125).    It  was  a  familiar  and  ancient  landmark  to  the 
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Dutch  government.  Governor  Peter  Stuyvesant  described  it  as 
"the  highway,"  in  a  grant  made  by  him  in  1654.  In  the 
patent  to  Jochem  Garritson  Cockes,  granted  in  1656,  it  is 
spoken  of  as  "the  public  highway  twenty-five  rods  east  of  the 
burying  grounds."  In  the  patent  issued  from  the  office  of 
the  Secretary  of  State  to  Bruyn  Barentsen,  in  1658,  it  is  de- 
scribed as  the  "great  road"  between  Flatbush  and  Brooklyn. 
This  was  six  years  before  the  capitulation  of  the  Dutch,  who 
made  it  a  condition  of  surrender  Jthat  they  should  remain  in 
enjoyment  of  their  own  customs  concerning  their  inherit- 
ance, and  that  all  differences  of  contracts  and  bargains,  made 
before  the  27th  of  August,  1664,  should  be  determined  accord- 
ing to  the  manner  of  the  Dutch. 

The  highway  having  been  laid  out  long  prior  to  the  capitula- 
tion, the  title  of  the  government  to  the  road-bed  was  absolute. 
This  was  the  rule  of  the  civil  law  which  prevailed  in  all  the 
colonial  provinces  of  the  Dutch.  Every  grant  was  subject  to 
this  paramount  and  absolute  royalty,  and  no  one  could  claim  a 
present  or  reversionary  in  the  soil  of  a  public  highway,  on  the 
ground  that  he  was  the  grantee  of  the  lands  through  which  it 
was  laid  (Hoffman's  Treatise  on  the  Corporation  of  New 
York,  263,  265,  291,  and  authorities  there  cited;  Mr.  ©'Con- 
or's argument  in  Wetmore  v.  Story,  22  Barb.  433,  439 ;  Ren- 
thorp  V,  Bourg,  4  Martin's  Louisiana  R.  97,  137). 

It  is  evident  that  this  was  so  understood  by  all  parties.  On 
the  assumption  that  the  title  of  the  Dutch  government  in  the 
town  highways  passed  to  the  British  crown,  we  find  them 
granted  by  Governor  Dongan,  in  his  subsequent  letters  patent, 
to  the  free-holders  representing  the  corporation  of  Brooklyn. 
In  1721  this  particular  road  was  protected  from  threatened 
encroachment  by  a  colonial  law,  which  declared  that  it  should 
be  and  remain  the  common  road  or  King's  highway  forever, 
after  the  same  manner  and  regulations  as  it  has  been  hereto- 
fore (1  Van  Schaick,  125).  In  1809  a  law  was  passed  author- 
izing the  conversion  of  the  highway  into  a  turnpike  road ;  and 
it  appears  by  the  inquisition  of  the  appraisers-appointed  to 
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assess  the  damages  of  the  owners,  that  the  adjacent  proprietors 
made  no  claim,  but  the  damages  were  assessed  in  favor  of  the 
corporate  authorities  of  Brooklyn  and  Flatbush,  as  the  claim- 
ants of  the  fee  in  the  road-bed. 

Twenty-six  years  before  the  commencement  of  this  suit,  the 
turnpike  company,  under  the  authority  of  an  act  of  the  Legis- 
lature, and  on  the  assumption  that  it  had  acquired  title  to  the 
road,  transferred  it*  to  the  Brooklyn  and  Jamaica  Railroad 
Company.  That  corporation,  under  like  legislative  authority, 
sold  it  to  other  parties,  through  whom  the  Defendants  claim 
by  intermediate  conveyances.  Though  the  use  of  the  road 
for  highway  purposes  had  been  discontinued  five  years  before 
this  action  was  brought,  the  Plaintiffs  seem  to  have  made  no 
claim  to  it  until  a  year  or  more  after  the  property  was  pur- 
chased, inclosed,  and  built  upon  by  the  Defendant  Williams. 

We  think  the  presumption  in  favor  of  the  Respondents, 
from  the  fact  that  these  lands  adjoined  and  were  bounded  on 
the  road,  is  clearly  repelled  by  the  evidence,  and  that  their 
claim  of  title  must  therefore  fail.  This  conclusion  on  the  vital 
point  in  the  case  renders  it  unnecessary  to  consider  the  ques- 
tion whether  an  absolute  fee  was  acquired  by  the  turnpike 
company  through  the  assessment  proceedings  under  the  high- 
way acts.  As  it  is  clear  that  the  Plaintiffs  cannot  recover, 
we  are  not  called  on  to  express  an  opinion  as  to  the  validity  of 
the  Defendants'  title. 

The  judgment  should  be  reversed  and  a  new  trial  should 
be  ordered. 

All  the  Judges  concurring,  except  Hunt,  J.,  and  Da  vies, 
Ch.  J.,  who  expressed  no  opinion. 

Judgment  reversed  and  a  new  trial  ordered. 

JOEL  TIFFANY, 

State  Reporter. 
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ASAHEL  H.  HAVILAND  v,  JOHN  P.  HAYES. 
Insanity — Findings  of  jury — Province  of  Court. 

On  the  question  of  insanity,  the  judgment  of  a  jury,  when  guided  by  the 
ability  and  discretion  of  an  enlightened  Judge,,  should  not  be  lightly 
reversed. 

When  a  decent,  quiet,  orderly  man,  meeting  with  losses  of  supposed  im- 
portance to  his  position  in  society,  abandons  his  business,  secretes  himself 
from  observation,  complains  of  his  head,  becomes  noisy,  obscene,  and  pro- 
fane, shouts,  sings,  and  prays,  and  finally  becomes  confessedly  insane  and 
dies  a  lunatic,  the  verdict  of  a  jury,  finding  him  insane  from  an  early  period 
after  such  losses  occur,  should  not  be  disturbed  for  doubtful  reasons. 

This  is  an  action  to  set  aside  a  deed  executed  by  Park 
Haviland  and  his  wife  to  Albert  Haviland,  dated  June  14, 
1848,  and  also  a  confirmatory  deed  executed  by  Park  Havi- 
land to  the  Defendant  on  the  13th  day  of  December,  1851. 
The  ground  of  the  action  is  the  alleged  insanity  of  Park  Havi- 
land at  the  time  of  executing  the  deeds  referred  to. 

Albert  Haviland  died  in  April,  1855 ;  and  while  the  owner 
of  the  property  conveyed,  had  executed  a  mortgage  upon  the 
same,  under  which  a  sale  was  had,  and  the  Defendant  became 
the  purchaser  in  December  1851.  Park  Haviland  died  in 
June,  1856,  and  the  Plaintiff,  as  one  of  his  heirs-at-law,  com- 
menced the  present  action.  Issues  were  framed,  by  which 
various  questions  on  the  subject  of  the  insanity  of  Park  Havi- 
land were  presented.  The  issues  were  tried  in  June,  1860, 
and  the  jury  answered  the  several  questions  in  writing,  and 
found  that  Park  Haviland  was  insane  and  legally  incapable 
of  executing  the  deeds  in  question.  At  a  Special  Term  held 
in  the  September  following,  the  Judge  who  presided  at  the 
trial  of  the  issues  found  and  decided,  as  questions  of  fact,  that 
the  deeds  were  executed  at  the  time  alleged ;  that  Park  Havi- 
land was  insane  at  and  prior  to  the  execution  of  each  of  the 
deeds;  adjudging  that  they  be  cancelled,  and  that  the  Plain- 

Insanity — Finding  of  trial  court — Conclusiveness.  39  How. 
Pr.  353. 
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tiff  was  entitled  to  recover  one-fourth  of  the  property  de- 
scribed in  the  deeds. 

A  motion  was  made  before  the  same  Judge,  by  the  Defend- 
ant, for  a  new  trial,  which  was  denied,  and  judgment  entered 
against  him. 

The  Defendant  appeal  from  this  judgment  to  the  General 
Term  of  the  Second  District,  where  the  judgment  was  re- 
versed upon  the  facts,  as  certified  in  the  order  of  reversal,  and 
a  new  trial  ordered.  The  Plaintiff  now  appeals  to  this  Court, 
stipulating  that  if  said  judgment  is  affirmed,  judgment  absolute 
may  be  ordered  against  him. 

H.  A.  Nelson  for  the  Appellant. 
A.  J.  Parker  for  the  Respondent. 

Hunt,  J. — In  border  cases  it  may  be  difficult  to  say  what  is 
sanity  and  what  is  insanity. 

A  distinguished  writer  says :  "No  one  can  say  when  twilight 
ends  or  begins,  but  there  is  ample  distinction  between  day  and 
night." 

Between  sanity  and  insanity  there  is  ample  distinction.  It 
is  not  necessary  to  attempt  a  definition  of  insanity,  nor  to 
criticise  that  made  by  Lord  Brougham,  or  Sir  John  NichoU, 
or  Doctor  Ray,  or  to  distinguish  between  the  definitions  given 
by  numerous  other  eminent  writers.  The  present  is  not  a 
case  of  twilight,  but  one  having  ample  distinction  as  to  its 
character. 

A  course  of  action  for  a  series  of  years,  entirely  different 
from  that  governing  mankind  at  large,  and  different  from 
his  own  former  conduct  and  character — where  the  principles, 
feelings,  emotions,  and  grounds  of  action  differ  entirely  from 
that  we  all  recognize  as  governing  ourselves;  where  the  in- 
dividual, without  motive,  abandons  the  better  and  brighter 
parts  of  his  nature,  neglects  civilization  and  refinement  and 
comfort;  where  this  difference  is  permanent  and  marked; 
where  the  change  in  his  intellectual  capacity,  from  that  of  an 
educated,  careful,  and  attentive  business  man,  is  to  one  who  is 
allowed  no  money  except  a  trifle,  like  that  which  will  please  a 
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child — whose  property  and  person  are  entirely  tinder  the  con- 
trol of  others,  brutally  exercised,  and  uncomplainingly  sub- 
mitted to;  who  requires  the  daily  care  of  his  wife  to  shave 
him;  who  at  length  becomes  an  inmate  of  a  lunatic  asylum, 
confessedly  insane,  and  who  thenceforward  lives  and  dies  a 
lunatic — all  these  circumstances  indicate  a  clear  case  of  in- 
sanity. 

Nice  distinctions  are  here  not  required. 

Prior  to  certain  pecuniary  losses,  which  occurred  before 
1827,  it  is  proved  that  Park  Haviland  was  a  good  business 
man,  prudent,  discreet,  cheerful — ^a  quiet  member  of  the  So- 
ciety of  Friends  in  his  vicinity— ordinarily  liberal,  and  in  no 
way  distinguished  in  his  conduct  from  the  most  of  his  neigh- 
bors. 

Numerous  witnesses  were  examined  who  testified  that  for 
many  years  prior  to  1848,  and  commencing  as  early  as  1827, 
they  had  heard  him  shouting,  praying,  and  cursing,  so  that 
he  could  be  heard  at  a  distance  of  a  mile;  they  testified  to  his 
hiding  himself  from  observation  for  many  years ;  to  his  sitting 
in  the  hogpen  for  hours,  when  occupied  by  the  hogs;  to  his 
suUenness  and  stupidity  at  his  house;  that  he  complained  of 
pain  in  his  head,  and  that  all  the  business  was  transacted  by 
his  wife  and  his  son. 

If  these  were  isolated  transactions,  not  parts  of  his  perman- 
ent character,  I  should  not  place  much  reliance  upon  them, 
as  I  do  not  upon  the  isolated  instances  of  self-control  or  good 
conduct  to  which  I  shall  hereafter  refer.  They  seem,  how- 
ever, to  have  been  his  general  characteristics  for  many  years. 
His  old  acquaintances  who  had  known  him  for  forty  years, 
his  friends  in  the  church,  his  relatives,  all  concur  in  this  gen- 
eral estimate  of  his  character  and  in  their  description  of  his 
conduct,  and  in  the  change  in  his  character  which  then  took 
place.  The  persons  best  qualified  to  speak  upon  this  subject 
were  those  who  had  that  opportunity  of  constant  observation 
which  a  residence  in  the  same  family  would  give,  who  could  see 
him  at  the  table,  in  the  family  circle,  and  who  knew  his  habits 
during  a  period  of  years  in  all  the  relations  of  life.     Is  is  to 
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the  wife,  the  children,  and  the  domestics  of  the  family  that 
we  should  naturally  look  for  the  fullest  information;  and,  in 
fact,  their  testimony  is  quite  satisfactory  to  me,  confirmed  as 
it  is  by  so  many  other  witnesses  in  the  case. 

The  wife  testifies  that  she  was  married  to  Park  Haviland 
in  1827;  that  after  her  son  Albert  was  eighteen  years  of  age, 
she  and  Albert  managed  the  farm  until  1850;  that  prior  to 
this  it  was  managed  by  his  other  sons,  George  and  Asahel; 
that  her  husband  did  no  business,  except  to  do  an  errand,  as  a 
child,  when  requested ;  he  took  no  interest  in  the  business,  and 
did  no  work.  As  early  as  the  birth  of  her  son  Albert,  in 
1827  or  1828,  and  on  that  occasion,  without  any  family  diffi- 
culty, he  went  away  and  was  absent  for  three  or  four  days. 
He  was  absent  again  from  September  until  March,  leaving  his 
wife  and  her  infant  child  at  home,  with  a  son  by  a  former 
wife,  and  without  cause  or  occasion. 

In  describing  his  condition  at  a  later  period,  this  witness 
says :  "From  1845  to  1849  my  son  exercised  control  over  his 
father;  he  would  take  hold  of  him  and  tell  him  to  do  so  and  so ; 
he  would  shake  him  at  times,  and  tell  him  to  hush  up;  he 
would  have  raving  times,  and  chase  people  with  an  axe;  he 
used  indecent  language  to  people  traveling  on  the  road ;  when 
struck  or  taken  hold  of  he  would  obey — the  same  before  giv- 
ing the  deed  and  the  same  afterward." 

It  was  only  her  consent,  as  it  appears  from  her  testimony, 
that  was  necessary  to  the  execution  of  the  deed,  and  when 
that  was  obtained,  and  at  her  request  and  Albert's,  the  father, 
without  inquiry  or  remonstrance,  executed  the  deed.  It  was 
the  wife,  and  not  the  father,  who  required  the  agreement 
for  support  to  be  previously  made;  and  when  made  to  her 
satisfaction,  the  affair  was  completed.  On  his  return  under 
her  charge  from  the  execution  of  this  deed,  he  got  out  of  the 
wagon,  and  upon  the  idea  of  fixing  the  harness,  so  unbuckled 
it  that,  on  starting,  the  horse  walked  out  of  his  harness  and 
away  from  the  wagon.  The  wife  then  got  out,  rearranged 
the  harness,  and  drove  him  home,  he  sitting  quietly  in  the 
wagon.     She  says  that  after  the  birth  of  Albert  her  husband 
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had  no  money,  except  that  sometimes  the  boys  would  give  him 
a  few  shillings  to  please  him.  Sometimes  he  would  hollo  and 
scream  night  and  day,  and  at  all  times;  at  other  times  he 
would  be  quiet.  "I  tried  to  keep  these  things  from  the  world." 
Such  would  be  the  promptings  both  of  delicacy  and  affection. 
In  1847  Park's  eldest  daughter  came  home  and  remained  until 
the  fall  of  1848.  Mrs.  Haviland  says  that  her  husband  was 
cross  to  her  and  thought  she  was  not  his  daughter,  but  some 
of  the  Toffey  folks.  She  shaved  him  during  all  this  period, 
because  she  was  afraid  to  trust  him  with  a  razor.  He  was  once 
found  away  from  home,  in  an  out-building,  with  a  rope.  On 
her  cross-examination  she  states  she  lived  in  the  house  with 
him  before  her  marriage ;  that  he  was  then  noisy  at  times,  but 
after  his  loss  of  property  the  disease  grew  upon  him ;  he  would 
swear  and  be  noisy,  without  provocation;  that  there  was  but 
little  conversation,  except  her  efforts  to  keep  him  calm. 

The  hired  man,  Warren  Wooden,  was  called  by  the  Defend- 
.ant,  and  testified  to  some  transactions  of  business  by  Park 
Haviland,  between  April,  1850,  and  June,  1851,  the  period  of 
his  residence  in  the  family.  On  his  cross-examination,  after 
stating  certain  matters  hardly  fit  to  be  discussed,  he  says  that 
"when  excited  he  was  very  profane ;  the  sight  of  Craft  would 
excite  him ;  he  said  he  was  going  to  have  him  in  State  prison. 
He  never  saw  Craft  pass  without  getting  in  a  rage  (this  ani- 
mosity was  without  cause) ;  he  chased  a  black  man  with  an 
axe.  She  (Mary  Jane  Cronk)  threw  a  pail  of  water  on  him 
one  day,  and  then  struck  him  with  the  pail.  Mary  Jane  and  he 
had  a  fight  one  day.    Each  had  a  weapon." 

"He  was  swearing  at  the  table,  and  Albert  threw  a  vinegar 
cruet  at  him.  I  saw  Albert  take  him  by  the  collar  and  throw 
him  down,  and  order  him  in  the  house.  I  thought  from  the 
noise  Albert  was  whipping  him.  He  holloed,  'Oh!  oh  dear,' 
a  great  many  times.  A  man  came  there  by  the  name  of  Halley. 
Albert  ordered  Park  into  the  house.  He  went  in,  and  after 
a  while  came  out,  and  said  the  prisoner  had  got  loose.  Albert 
had  tied  him  up.  Albert  went  in  with  him  again,  and 
came  out  without  him.    Park  was  the  largest — a  large,  strong 
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man ;  he  ordered  him  to  shut  up ;  said,  'Shut  up  your  d — d  old 
head ;'  he  did  not  obey ;  Albert  tried  to  slap  him,  and  he  could 
not,  and  left  without  his  breakfast.  I  saw  Albert  jerk  him  on 
the  floor;  he  got  up  and  went  to  George's,  as  he  said,  and 
George  said  it  was  good  enough  for  him.  ...  I  have 
heard  him  at  night,  after  he  had  gone  to  bed,  talk  about  the 
black  man;  he  kept  me  awake;  he  said  the  black  man  had 
stolen  a  crow-bar." 

Mary  J.  Rider  testified  that  she  lived  in  the  family  of  Park 
Haviland  from  1842  to  1848.  She  says :  "I  did  observe  the 
acts  and  conduct  of  Park  Haviland,  while  I  resided  there;  he 
acted  very  boisterously;  cursed  and  swore  and  holloed  night 
and  day ;  he  would  go  into  the  fields  and  sit  for  hours  at  a  time ; 
he  would  wring  his  hands  a  great  deal ;  he  chased  me  several 
times  with  an  axe;  he  would  frequently  wish  thunder  and 
lightning  would  strike  the  family;  he  woul  talk  obscene  lan- 
guage, let  who  would  be  present.  These  acts  took  place  almost 
all  the  while,  particularly  the  last  year  of  my  staying  there. 
There  were  a  great  many  of  his  acts  which  I  cannot  describe." 

In  answer  to  another  inquiry,  she  said  that  "Albert  was  very 
cross  and  ugly  to  his  father  for  a  year  or  more  before  I  came 
away.  Would  often  strike  his  father — sometimes  two  or  three 
times  a  day,  when  he  got  angry  at  him.  I  have  seen  Albert 
jerk  him  around  and  kick  him.  This  was  quite  frequent  dur- 
ing the  last  year  I  lived  there.  Albert  could  make  him  mind 
whenever  he  wanted  to.  .  .  .  Albert,  used  to  threaten  to 
whip  his  father  if  he  did  not  give  him  a  deed.  .  .  .  When 
they  were  in  the  house  together,  Albert  was  continually  coax- 
ing and  threatening  him  for  a  deed ;  saw  Albert  get  angry  with 
his  father,  because  he  did  not  want  to  give  him  a  deed,  several 
times,  and  then  he  would  strike  him  and  jerk  him  around  the 
room,  and  sometimes  down  on  the  floor.  This  conduct  was 
frequent  in  the  spring  of  1848,  and  continued  as  long  as  I 
lived  there." 

We  have  no  evidence  that  can  be  relied  upon  as  to  his  physi- 
cal health  when  the  change  in  his  character  first  occurred,  ex- 
cept his  complaints  of  pain  in  his  head. 
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If  it  had  appeared  that  at  the  same  time  his  bodily  health 
was  seriously  affected,  that  he  lost  his  strength,  that  his  vital 
energy  failed,  I  think  there  would  have  been  the  strongest 
reason  for  believing  that  a  disease  of  the  brain  was  the  seat  of 
the  difficulty.  It  would  be  no  objection  to  this  theory  that  he 
should  subsequently  have  become  large  and  fleshy,  as  this  bod- 
ily condition  is  of  common  occurrence  among  those  whose 
brain  is  seriously  diseased. 

The  case  was  fully  and  fairly  tried.  The  charge  to  the  jury 
was  not  only  correct,  but  it  was  wise  and  discriminating.  They 
pronounced  it  to  be  a  case  of  insanity. 

I  place  great  reliance  upon  the  verdict  of  a  jury  thus  guided 
and  directed;  more  than  upon  the  opinion  of  the  Judges  at  a 
General  Term,  however  learned  they  may  be. 

To  show  his  mental  capacity,  it  was  proved  by  a  stage- 
driver  that  the  deceased  grantor,  about  the  date  of  the  deed, 
was  in  the  habit  of  sending  notes  by  him  for  discount  at  the 
bank,  and  receiving  the  proceeds  in  return.  Stage-drivers  em- 
brace all  degrees  of  character,  from  the  careful  and  worthy 
proprietor  to  the  worthless  vagabond. 

It  was  for  the  jury  to  designate  the  position  of  this  indi- 
vidual. The  proof  is  most  abundant  that  at  this  time,  as  well 
as  for  years  before  and  after,  he  was  the  mere  instrument  of 
his  son,  submitting  to  his  orders  and  obeying  his  wishes ;  that 
all  the  business  of  the  farm  and  family  were  done  by  his  wife 
and  son,  with  the  exercise  of  no  judgment  or  authority  on  his 
part.  I  do  not  feel  at  liberty  to  disregard  the  opinion  of  the 
jury  on  this  branch  of  the  case. 

It  was  proved  also  that  the  deceased  grantor  applied  to  a 
Justice  of  the  peace  to  draw  the  deed  to  his  son,  and  to  Mr. 
Aiken  to  draw  a  bond  for  the  support  of  himself  and  wife, 
and  that  his  conversation  was  reasonable,  and  his  conduct  free 
from  exception  on  those  occasions. 

It  was  proved  also  that  he  executed  the  quit-claim  deed  to 
Mr.  Hayes,  in  the  presence  of  a  number  of  witnesses,  and  acted 
as  a  man  of  ordinary  intelligence  would  have  done. 

Tliis  was  testimony  eminently  for  the  consideration  of  the 
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jury.  They  may  have  credited  the  statements  partly,  or  they 
may  have  taken  them  with  qualifications. 

I  can  easily  conceive  how  the  jury  may  have  believed  them, 
substantially,  and  yet  have  reached  the  conclusion  they  did 
reach. 

In  the  first  place,  the  actor  was  well  prepared  for  the  occa- 
sion, and  impressed  with  the  necessity  of  careful  deportment. 

He  was  well  dressed  and  carefully  shaved  by  that  faithful 
wife  who  had  performed  that  duty  for  him  during  a  period  of 
twenty-seven  weary  years.  He  was  probably  well  prepared  by 
his  son,  as  well  by  instruction  as  by  persuasion,  or  by  that 
rougher  treatment  of  which  the  case  contains  so  much  painful 
evidence.  The  wife  describes  the  preparation  for  the  transac- 
tion, and  the  almost  automatic  manner  in  which  Park  per- 
formed his  share  in  it.  She  says  that  Albert  asked  her  when 
she  and  his  father  were  going  to  execute  the  deed.  She  said 
not  until  he  executed  the  bond.  The  same  day  the  bond  was 
executed  and  given  to  her,  and  she  then  consented  to  execute 
the  deed. 

She  proceeds :  "I  said  to  Park,  we  will  go  down  to  Wesley 
Stark's  and  have  the  deed  executed.  He  made  no  reply.  I 
fixed  him,  shaved  him  myself — as  I  had  done  for  twenty  years 
— got  him  ready,  and  said,  *Park,  we  will  go,'  " 

"I  put  the  deed  in  my  pocket.  Albert  said  to  me,  'Take  some 
money  and  pay  Stark  for  executing  the  deed.'  Park  did  not 
resist  or  make  any  reply.  He  got  into  the  wagon.  I  drove 
three  miles  to  Stark's.  Nothing  was  said  on  the  road  about 
the  business.  When  I  drove  up  to  Stark's  I  said :  'Here  is  a 
gentleman  who  desires  to  do  a  little  business  with  you.'  He 
asked  who  it  was.  I  said,  'Park  Haviland.'  He  said,  'What 
does  he  want  done?'  I  handed  him  the  deed.  He  said,  'Do 
you  do  this  with  your  own  free  will  ?'  Park  did  not  appear  to 
take  any  notice  of  it.  I  looked  up  to  him  and  nodded  my  head, 
and  Stark  went  on  writing.  .  .  .  Stark  said,  'You  may 
come  now  and  put  your  name  to  it.'  I  handed  him  my  glasses, 
and  he  went  and  put  his  name  down.    I  also  signed  it.    He  had 


222  HAVILAND  v.  HAYES.  ^  [Sept.^ 

Opinion  by  Hunt,  J., 

no  glasses  of  his  own ;  he  always  used  mine.  The  deed  was  not 
read  to  him,  or  by  him,  in  my  presence.  When  Stark  said  the 
deed  was  done,  I  took  it  and  put  it  in  my  pocket  and  gave  it  to 
my  son.  No  one  was  present  when  I  gave  it  to  him.  I  don't 
know  that  Park  knew  of  the  giving  of  the  deed  to  Albert." 

That  Mr.  Hayes  had  arranged  the  scene  in  which  he  was  a 
party  is  reasonably  apparent  from  his  assembling  so  many  per- 
sons to  witness  the  transaction,  and  his  previous  request  to  one 
of  them  to  put  certain  questions  to  Haviland,  which  the  wit- 
ness failing  to  do,  Mr.  Hayes  himself  put  the  questions,  and 
received  the  desired  answers. 

In  the  next  place,  it  is  well  to  consider  here  that  the  insane 
man  is  not  in  the  same  condition  at  all  times.  A  man  may  be 
certainly  insane,  although  he  be  not  a  raving  maniac  or  an 
absolute  imbecile.  Nor  is  it  necessary  that  a  delusion  which 
possesses  him  should  at  all  times  operate  with  the  same  iort<t ; 
or  that  his  self-control  should  at  all  times  be  entirely  lost.  The 
benevolent  institutions  to  which  this  class  of  unfortunates  are 
now  committed  endeavor  to  stimulate  their  self-control  by  re- 
wards or  deprivations.  The  permission  to  work  in  the  fields 
or  the  garden,  to  go  to  the  post-office,  to  sell  their  productions, 
to  drive  with  the  better  class  of  patients,  to  discharge  any  duty, 
or  to  fulfil  any  trust  or  confidence,  are  held  out  as  rewards  for 
good  conduct  and  self-control. 

These  motives  produce  the  most  striking  results,  and  show 
that  the  power  of  controlling  their  conduct  and  conversation  is 
much  more  within  the  possession  of  the  patients  than  is  gener- 
ally supposed.  Nevertheless,  such  parties  are  undoubtedly  in- 
sane. If  a  person  has  so  little  or  such  perverted  intellect  that 
he  is  unable  to  comprehend  the  subject  before  him  in  its  rela- 
tion to  himself,  the  party  with  whom  he  is  dealing,  and  others 
who  have  claims  upon  his  justice  or  his  bounty,  his  contract 
ought  not  to  be  sustained.  He  may  be  able  to  restrain  his 
violence  for  the  moment,  and  to  converse  with  discretion  and 
judgment  for  a  brief  period ;  there  may  be  remissions  or  miti- 
gations of  His  disease,  and  yet  he  be  insane. 
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The  two  physicians,  who  had  been  long  connected  with 
lunatic  asylums,  gave  it  as  their  judgment  that  such  was  the 
case  with  Park  Haviland. 

On  the  question  of  "compos  mentis' '  simply,  and  irrespective 
of  the  measure  or  extent  of  capacity,  I  concur  with  the  jury 
that  he  was  not  "compos  mentis,"  and  that  the  deed  was  ob- 
tained by  undue  influence. 

I  have  great  confidence  in  the  good-sense  and  judgment  of 
a  jury  as  applied  to  such  cases;  and  when  guided  by  the  ability 
and  discretion  of  an  enlightened  Judge,  I  think  their  verdict 
should  not  be  lightly  reversed. 

A  decent,  quiet,  sober,  orderly  man  meets  with  losses,  im- 
portant, as  he  supposes,  to  his  position  in  life.  From  this  time 
he  abandons  his  business,  soon  secretes  himself  from  observa- 
tion, complains  of  his  head ;  at  length  becomes  noisy,  obscene, 
and  profane;  shouts,  sings,  and  prays  so  that  he  can  be  heard 
at  the  distance  of  half-a-mile. 

From  month  to  month,  and  year  to  year,  he  becomes  more 
and  more  changed  in  his  character;  becomes  subject  to  fits.  He 
was  found  sitting  for  hours  in  the  hogpen  among  the  swine ;  he 
refuses  to  be  consulted  about  anything;  his  wife  and  his  son 
transact  all  his  business ;  he  has  no  money,  except  a  few  shill- 
ings given  to  please  him ;  he  does  nothing  except  a  few  errands, 
as  a  boy;  his  son  horsewhips  him,  ties  him  with  cords,  and 
throws  him  upon  the  ground,  to  which  the  father,  the  larger 
and  stronger  than  the  son,  submits  uncomplainingly;  he  has  no 
spectacles  of  his  own ;  he  is  shaved  by  his  wife  for  a  period  of 
twenty-seven  years,  he  attempts  to  commit  suicide ;  he  quarrels 
with  the  servant-  girls  on  the  most  trifling  pretences;  follows 
them  with  an  axe;  he  gives  a  deed  of  his  farm  at  the  simple 
direction  of  his  wife,  without  remonstrance  or  Inquiry;  and  in 
three  years  thereafter  is  placed  in  a  lunatic  asylum  as  confess- 
edly insane,  and  dies  an  undoubted  lunatic.  I  concur  entirely 
in  the  finding  of  the  jury  that  Haviland  was  insane  at  the  time 
of  the  execution  of  the  deed  to  his  son,  and  at  the  time  of  the 
execution  of  the  deed  to  Mr.  Hayes.     The  judgment  of  the 
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General  Term  must  be  reversed,  and  that  of  the  Special  Term 
affirmed. 

Concurring :  Porter,  Grover,  Davies,  and  Bockes,  JJ. 

FuLLERTON,  J.  (disscnting). — The  objection  that  the  ques- 
tions of  fact  involved  in  this  case  were  not  open  to  review  in 
this  Court  was  not  well  taken.  Notwithstanding  that  issues 
were  framed  and  tried  by  a  jury,  yet  for  all  the  purposes  of  a 
review  it  is  to  be  regarded  as  a  trial  by  the  Court,  and  as  falling 
within  §  268  of  the  Code.  The  judgment  in  such  a  case  is  not 
entered  upon  the  answers  of  the  jury  to  the  questions  put  to 
them,  but  upon  the  findings  of  the  Court,  and  the  judgment  is 
directed  by  the  Court.  Whether,  therefore,  upon  the  whole 
case,  the  judgment  ordered  was  correct,  is  open  for  considera- 
tion here. 

The  burden  of  proof  in  this  case  was  with  the  party  seeking 
to  invalidate  the  deeds.  It  lay  with  him  to  show,  beyond  any 
reasonable  doubt,  that  Park  Haviland  was  insane,  or  so  far 
deranged  in  mind  as  to  be  incapable  of  transacting  business, 
when  the  deed  dated  June  14,  1858,  was  executed,  or,  if  of 
sound  mind,  that  the  deed  was  procured  by  force,  fraud,  or 
undue  influence.    In  this,  I  think,  he  has  failed. 

It  is  undeniable  that  the  grantor,  at  times,  for  some  years 
prior  to  the  date  of  the  deed  mentioned,  exhibited  many  strik- 
ing symptoms  of  insanity.  But  this  was  not  his  condition  at  all 
times.  Some  of  the  witnesses  speak  of  the  change  in  his  men- 
tal condition  taking  place  as  early  as  1816,  when  he  met  with 
some  pecuniary  losses. 

On  the  trial  of  the  cause,  his  conduct  and  condition,  from 
that  early  period  to  the  time  of  his  death,  were  the  subject  of 
examination,  and  the  following  facts  were  established:  His 
bodily  health  was  for  most  of  the  time  good,  although  at  a  very 
early  period  he  complained  of  his  head,  and  continued  to  do  so 
at  times  during  the  remainder  of  his  life. 

He  avoided  the  society  of  his  fellow-men,  and  was  in  the 
habit  of  hiding  himself  in  unusual  and  unseemly  places.     He 
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remained  silent  when  spoken  to,  and  turned  abruptly  away 
from  those  who  addressed  him.  He  attached  undue  import- 
ance to  losses,  and  indulged  in  vague  and  unwarrantable  fears 
of  bankruptcy,  and  consequent  want. 

He  talked,  when  alone,  in  a  loud  and  boisterous  manner,  and 
mingled  with  his  prayers  impious  imprecations.  He  was  ex- 
travagant and  incoherent  in  his  language,  violent  in  gesticula- 
tion, and  moved  to  great  excitement  by  inadequate  causes. 

He  was  negligent  in  his  dress,  and,  on  some  occasions,  ob- 
scene in  his  language. 

When  excited,  his  face  became  unnaturally  flushed,  the  veins 
of  his  temples  much  enlarged,  and  his  eyes  assumed  an  unnatu- 
ral wildness. 

In  enumerating  what  are  claimed  to  be  evidences  of  his  in- 
sanity, we  fail  to  find  any  disposition  to  undervalue,  waste,  or 
to  destroy  his  property.  Down  to  the  date  of  the  first  deed,  he 
seems  to  have  made  no  improvident  bargains,  and  to  have 
taken  ordinary  care  of  what  he  possessed. 

During  this  period  he  worked  more  or  less  on  the  farm.  He 
mowed,  cradled,  stacked  hay,  and  did  the  most,  if  not  all,  of 
the  churning  for  the  dairy.  He  made  notes  for  large  amounts, 
some  of  which  he  procured  to  be  discounted,  received  and 
counted  the  proceeds,  and  sent  them  West  to  his  son  Albert  to 
purchase  cattle  for  the  farm. 

In  his  son's  absence,  he  delivered  some  sheep  that  had  been 
sold,  and  selected  from  a  flock  the  particular  ones  the  purchaser 
was  entitled  to  under  his  contract.  He  consulted  his  physician 
as  to  his  bodily  diseases,  stated  the  s)miptoms  correctly  and 
with  precision,  inquired  intelligently  as  to  the  effect  which  was 
claimed  for  the  remedies  prescribed,  and  afterward  informed 
the  Doctor  that  he  had  experienced  relief.  This  was  in  1851, 
about  three  years  subsequent  to  the  execution  of  the  first  deed ; 
and  the  family  physician,  in  his  testimony,  says  of  him  at  that 
time :  "I  discovered  nothing  irrational — not  the  slightest  aber- 
ration of  mind.    I  think  he  was  a  sane  man." 

He  applied  to  one  of  his  neighbors  to  draw  the  deed  convey- 
ing the  farm  to  Albert;  said  he  was  going  to  give  his  son  a 
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deed  of  his  farm,  and. wanted  a  bond  back  for  the  maintenance 
of  himself  and  wife  during  their  lives.  He  afterward  brought 
an  old  deed,  from  which  the  scrivener  obtained  the  boundaries 
of  the  land  to  be  conveyed,  and  designated  which  of  the  two 
pieces  of  land  set  out  in  the  old  deed  he  wished  to  convey.  He 
took  the  deed,  when  drawn,  to  the  proper  officer  to  have  it  ac- 
knowledged, and  gave  prompt  and  pertinent  answers  to  the 
questions  put  to  him  during  the  ceremony  of  acknowledgment. 

It  seems  satisfactorily  established,  therefore,  that  the  deed 
was  drawn  at  his  request,  executed  and  acknowledged  volun- 
tarily, and  apparently  with  a  full  understanding,  on  his  part, 
of  its  contents.  During  the  time  all  this  business  was  being 
done  his  mind  appeared  to  be  calm ;  he  manifested  none  of  the 
excesses  of  speech  or  manner  which  at  times  he  had  exhibited, 
and  to  all  appearances  was  effectuating  his  own  will  in  his  own 
time  and  way. 

He  spoke  of  the  deed  after  it  was  given,  and  explained  why 
he  had  given  Albert  so  much  of  his  property.  He  alluded  to 
the  trouble  that  he  and  his  wife  might  be  to  him,  and  remarked 
in  that  connection  that  he  would  have  no  more  than  his  share. 

I  have  not  overlooked  the  medical  testimony  bearing  upon 
the  question  of  insanity.  This  testimony  is  quite  unsatisfac- 
tory. Doctor  Hoag  saw  him  but  once,  in  1849,  and  the  meet- 
ing was  accidental,  and  not  with  a  view  to  determine  his  condi- 
tion. He  had  been  in  practice  but  five  months,  and  laid  no 
claim  to  skill  or  experience  in  mental  diseases. 

He  gave  no  decided  opinion. 

Doctor  Barnum  saw  him  in  1851  or  1852,  three  years  after 
the  execution  of  the  first  deed ;  made  an  examination  of  him, 
with  a  view  of  testing  his  sanity,  lasting  "  a  very  few  min- 
utes," and  pronounced  him  insane.  Dr.  Cook  saw  him  at  the 
Lunatic  Asylum  at  Utica  in  1853,  and  he  testified.  "His  mind 
was  much  impaired  from  long-continued  mental  disease.  .  .  . 
He  was  incurable.  The  prominent  symptoms  were  chronic 
mania."  But  he  also  frankly  said  that,  from  what  he  saw  of 
Park  Haviland,  he  could  not  tell  that  his  disease  existed  for 
more  than  two  years  before  he  saw  him. 
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On  the  other  hand,  Doctor  Northrop,  who  was  the  family 
physician  until  1852,  and  who  made  professional  calls  in  1847- 
8-9,  testifies :  "Mrs.  Haviland  was  sick.  I  called  occasionally. 
When  I  saw  Park  he  appeared  rational.  He  inquired  about 
the  disease  and  mode  of  treatment,  and  took  a  good  deal  of 
interest.  In  dangerous  cases,  he  was  always  present.  In  trivial 
cases,  he  was  retiring.  I  prescribed  for  him  in  1851.  He  came 
to  my  house  on  horseback,  and  related  symptoms  of  urinary 
difficulty.  I  was  satisfied  of  the  difficulty,  and  made  prescrip- 
tions. He  said  he  had  difficulty  of  voiding  water.  I  prescribed 
burdock  leaves.  He  inquired  as  to  the  effect  of  the  medicine. 
He  afterward  said  the  medicine  had  operated  as  I  described. 
.  .  .  He  said  his  difficulty  was  overcome  and  he  was  re- 
lieved. I  discovered  nothing  irrational,  not  the  slightest  aber- 
ration of  mind.  I  think  he  was  a  sane  man."  Whether  this 
was  before  or  after  the  date  of  the  deed  is  left  in  doubt ;  but  at 
all  events  it  shows  that  there  were  times,  other  than  when  the 
deed  was  executed,  when  Park  Haviland  was  calm,  self-pos- 
sessed, and,  so  far  as  any  judgment  could  be  formed  from  con- 
versation and  outward  appearance,  in  the  full  possession  of 
unimpaired  faculties.  The  causes  which  produced  the  condi- 
tion in  which  Doctor  Cook  found  him  at  the  asylum  were 
doubtless  then  at  work;  but  that  they,  at  that  time,  had  de- 
stroyed his  capacity  for  business,  is  not  satisfactorily  estab- 
lished. Mental  like  bodily  disease,  is  progressive;  and  to  de- 
termine at  what  particular  stage  of  it  the  mind  loses  its  balance, 
and  becomes  in  law  unsound,  requires,  at  times,  minute  per- 
sonal observation,  aided  by  the  highest  human  skill.  Little 
confidence,  therefore,  in  my  judgment,  should  be  placed  on  the 
opinions  of  physicians  on  the  subject  of  insanity,  who  have  nof 
devoted  themselves  to  its  study.  And  even  then,  at  times,  a 
diseased  mind  baffles  the  skill  of  the  wisest. 

There  is  probably  no  department  of  scientific  investigation 
where  observation  and  experience  are  of  so  much  value,  and 
where  mere  opinions,  in  cases  not  well  defined,  are  so  unsatis- 
factory. Mental  disease  manifests  itself  in  multifarious  forms. 
It  may  have  its  germ  in  what  are  supposed  to  be  eccentricities 
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of  character,  or  constitutional  idiosyncrasies,  which,  though 
harmless  for  years,  in  the  end  may  destroy  the  reason. 

There  is  no  infallible  standard  by  which  sanity  can  be 
judged.  The  extremes  of  mental  condition  are  easily  distin- 
guished. The  sane  man  is  not  confounded  with  the  drivelling 
idiot  or  the  raging  madman.  But  to  determine  where  sanity 
ends,  and  madness  begins,  in  a  case  like  the  one  before  us,  is  a 
problem  of  difficult  solution.  Little  aid,  therefore,  is  afforded 
by  a  physician  who  had  been  engaged  in  the  practice  of  his 
profession  but  five  months,  or  one  who  saw  him  but  twice  with 
a  view  of  testing  his  soundness  of  mind,  and  even  then  but  for 
a  very  brief  period. 

Doctor  Cook's  judgment  is  entitled  to  great  weight,  but  he 
saw  him  for  the  first  time  in  1853,  when  he  had  passed  into  a 
hopeless  state  of  insanity.  What  else  he  knew  of  him,  was 
what  he  learned  from  the  witnesses  on  the  trial ;  and  his  opin- 
ion, therefore,  was  not  founded  altogether  on  his  own  personal 
observation.  To  adopt  an  opinion  formed  under  such  unfavor- 
able circumstances,  and  on  the  strength  of  it  hold,  in  the  face 
of  all  the  testimony  affirming  his  soundness  of  mind,  that  Havi- 
land  was  incapable  of  disposing  of  his  own  property,  would  be 
adopting  a  hazardous  rule.  I  am  therefore  of  the  opinion  that 
the  testimony  will  not  sustain  the  finding  that  Park  Haviland 
was  insane  on  the  14th  day  of  June,  1848,  when  the  deed  to  his 
son,  Albert  was  executed. 

It  is  not  without  its  effect  upon  the  mind,  in  considering  the 
question  of  insanity,  that  no  steps  were  taken  by  the  Plaintiff, 
or  other  member  of  the  family,  to  have  Park  Haviland  de- 
clared a  lunatic,  and  prevent  him  from  squandering  his  prop- 
erty, if  he  were  considered  at  the  time  to  be  of  unsound  mind. 
When  the  first  deed  was  executed  the  Plaintiff  was  more  than 
thirty  years  of  age,  and  other  members  of  the  family  were  still 
older.  Albert  had  spoken  openly  of  his  intention  to  get  a 
deed,  and  there  was  nothing  secret  or  concealed  in  the  manner 
of  its  execution.  It  seems  to  have  been  known  generally  in  the 
neighborhood  soon  after  its  execution,  and  public  rumor  ques- 
wtioned  the  title  long  before  the  sale  under  the  mortgage,  where- 
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by  the  Defendant  acquired  his  title.  The  inference  is  irresist- 
ible that  the  Plaintiff  knew  that  his  father  had  conveyed  the 
property,  and  it  would  seem  unaccountable  that  no  steps  were 
taken  to  have  him  declared  of  unsound  mind,  if  he  supposed 
sufficient  reasons  existed  therefor. 

Neither  is  there  satisfactory  evidence  in  the  case  that  the  sale 
was  forbidden.  Some  paper  was  handed  to  the  referee,  which 
he  did  not  read  at  the  time.  It  is  not  made  a  part  of  the  case ; 
and  whatever  it  was,  it  was  not  made  public  at  the  time,  and 
one  of  the  sons  of  Park  Haviland  bid  $3,500  on  the  property. 

This  sale  was  consummated  by  the  delivery  of  the  referee's 
deed  early  in  1852,  and  the  purchaser  entered  into  possession. 
These  facts  furnish  some  evidence  of  the  estimate  which  the 
family  put  upon  his  capacity  to  dispose  of  his  property,  and 
suggest  the  manifest  propriety  of  requiring  of  the  Plaintiff,  be- 
fore he  can  set  aside  the  conveyances  at  this  late  day,  the  most 
satisfactory  evidence  of  his  father's  insanity  when  the  convey- 
ance was  made. 

The  learned  Justice  who  tried  the  case  did  not  find  that  the 
deed  was  obtained  by  fraud  or  undue  influence,  and  it  is  there- 
fore unnecessary  to  consider  that  question. 

The  judgment  of  the  General  Term  should  be  affirmed ;  but 
considering  the  nature  of  the  case,  it  should  be  without  costs. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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FREDERICK  T.   CARRINGTON,   Respondekt,  v.  LU- 
CIUS B.  CROCKER,  Appellant. 

Joint  demand — Severance — Consent  of  debtor-statute  of  Limitations. 

Although,  as  a  general  rule,  a  demand  due  to  several  persons  jointly  can- 
not be  divided,  so  as  to  allow  the  individual  interests  to  be  recovered  in 
separate  actions,  yet  it  may  be  done  by  the  agreement  or  consent  of  the 
debtor. 

Where  there  had  been  an  award  in  favor  of  two  copartners,  and  the 
debtor  had  paid  to  one  of  the  partners  a  certain  sum  in  consideration  that 
said  partner  had  released  one-half  of  said  award,  as  being  the  portion 
coming  to  him,  held,  that  the  other  partner  might  maintain  an  action  for 
the  recovery  of  the  amount  due  on  said  award 

The  Respondent,  Carrington,  and  Myron  Pardee,  were  part- 
ners in  trade,  and  in  the  course  of  their  business  the  Appellant 
became  indebted  to  them,  as  they  claimed ;  and  differences  hav- 
ing arisen,  either  as  to  the  existence  of  the  indebtedness  or  its 
amount,  the  respective  parties  submitted  themselves  to  an  arbi- 
tration, the  result  of  which  was  an  award,  on  the  3d  day  of 
December,  1852,  in  favor  of  Carrington  and  Pardee,  against 
Crocker,  for  the  sum  of  $785.07. 

In  March,  1857,  Carrington  and  Pardee  brought  an  action 
in  the  Supreme  Court  against  Crocker,  to  recover  the  amount 
thus  awarded. 

Crocker's  defence  was — 1st,  the  Statute  of  Limitations;  2d, 
a  release  to  him  by  Pardee  of  half  the  award  in  consideration 
of  $200 ;  and  3d,  that  Pardee  was  improperly  joined  with  Car- 
rington as  a  Plaintiff. 

In  June,  1859,  the  cause  was  tried.  The  Plaintiffs  produced 
the  award  (which  the  Defendant  admitted  to  have  been  made. 

Partial  payment — Release  under  seal — Effect.  45  N.  Y. 
670. 

Partial  payment — As  defense — Want  of  consideration.  77 
N.  Y,  143. 

Limitations — Joint  debtors — Application  of  payments,  26 
Hun.  224. 
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£>ecember  3d,  1852),  and  offered  to  show  that  a  payment  had 
been  made  on  it  within  six  years. 

The  Defendant  objected,  on  the  ground  that  such  proof  was 
inadmissible  under  the  complaint,  it  not  having  alleged  a  new 
promise  within  six  years. 

The  objection  was  overruled,  the  Justice  deciding  that  the 
complaint  might  be  amended  according  to  the  facts.  A  receipt 
was  then  produced,  endorsed  upon  a  copy  of  the  award,  dated 
August  27,  1858,  which  receipt  is  quoted  in  the  opinion  below. 
This  was  the  Plaintiff's  case. 

The  Defendant  introduced  a  release,  dated  April  8,  1859, 
made  by  Pardee  to  the  Defendant,  in  consideration  of  $200,  of 
his  (Pardee's)  one-half  of  the  award,  and  insisted  on  the  objec- 
tion of  misjoinder  of  parties ;  and  the  Court  held  that  the  ob- 
jection might  be  remedied  by  striking  out  the  name  of  Pardee 
as  Plaintiff. 

On  the  conclusion  of  the  trial,  the  Court  ordered  judgment 
in  favor  pf  Carrington,  as  sole  Plaintiff,  for  one-half  of  the 
award,  and  interest  from  its  date,  with  costs. 

Judgment  was  entered  in  favor  of  Carrington,  from  which 
the  Defendant  appealed  to  the  General  Term,  where  the  judg- 
ment was  aflinned,  and  thereupon  the  Defendant  appealed  ta 
this  Court. 

A.  Perry  for  Appellant. 

Marsh  &  Webb  for  Respondent. 

FuLLERTON,  J. — Although,  as  a  general  rule,  a  demand  due 
to  several  persons  jointly,  cannot  be  divided  so  as  to  allow  the 
individual  interests  to  be  recovered  in  separate  actions,  yet  it 
may  be  done  with  the  debtor's  consent.  The  reason  is,  that  the 
contract  of  the  debtor  is  to  pay  the  debt  as  an  entirety  to  his 
joint  creditors,  and  is  therefore  indivisible.  The  debtor,  how- 
ever, may,  by  a  new  contract,  bind  himself  to  account  to  the  in- 
dividual creditors  for  their  respective  interests  in  the  demand, 
and  such  contracts  are  susceptible  of  being  enforced. 

The  object  of  this  rule  is  to  protect  the  debtor  from  a  multi- 
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plicity  of  actions,  and  the  consequent  increased  expense;  but 
if  he  chooses  to  waive  the  protection  which  the  law  has  pro- 
vided him,  no  legal  objection  can  be  urged  against  it.  The  first 
question  in  this  case,  then,  is  whether  Crocker  consented  to 
sever  the  joint  interest  of  his  creditors,  and  agreed  to  pay  each 
of  them  a  moiety  of  the  demand.  The  award  was  made  De- 
cember 3d,  1852,  in  favor  of  the  Plaintiff  and  Myron  Pardee, 
who  at  the  time  were  co-partners  in  trade.  On  the  27th  of 
August,  1858,  the  Defendant  paid  Pardee  $200  on  account  of 
the  award,  and  took  the  following  receipt,  endorsed  on  the 
award : 

"Received,  Oswego,  August  27,  1858,  two  hundred  dollars, 
in  full  for  my  one-half  interest  in  the  above  awar,d." 

The  terms  of  this  receipt  leave  no  doubt  as  to  the  intentions 
of  the  parties  to  split  the  demand ;  but  they  did  not  effectuate  it 
so  as  to  make  it  binding  on  the  owners  of  the  claim.  The  pay- 
ment, and  the  receipt  given  for  it,  did  not  operate  as  a  satis- 
faction of  one-half  the  claim,  for  the  reason  that  there  was  no 
consideration  moving  between  the  parties  which  could  affect 
the  claim  beyond  the  amount  paid.  It  is  a  well-settled  rule  of 
law,  though  it  is  seldom  applied,  that  the  payment  of  a  smaller 
sum  cannot  operate  as  a  satisfaction  of  a  larger  (Cumber  v. 
Wane,  1  Smith's  Leading  Cases,  p.  301,  6th  Eng.  ed. ;  S.  C.  1 
Strange,  426,  and  cases  there  cited). 

At  the  time  this  sum  of  $200  was  paid,  the  whole  award,  and 
the  interest  thereon,  was  due,  and  one-half  the  principal  sum 
was  far  more  than  that  amount. 

There  having  been  no  new  consideration  for  the  promise  to 
satisfy  any  part  of  this  demand  beyond  the  amount  paid,  and 
there  being  no  release  under  seal,  it  follows  that  the  whole 
award,  with  interest,  less  the  $200  paid,  was  a  valid  demand 
against  the  Defendant,  in  favor  of  both  Carrington  and  Pardee. 

The  receipt,  therefore,  did  not  split  the  demand,  and  the  ac- 
tion was  properly  brought  in  their  joint  names,  and  could  have 
been  maintained,  had  it  not  been  for  the  release  of  the  8th  of 
April,  1859.     That  instrument,  under  seal,  and  expressing  a 
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new  consideration,  consummated  the  agreement  between  Par- 
dee and  Crocker,  which  before  that  had  remained  inchoate,  and 
as  between  the  parties  to  it,  effectually  extinguished  one-half  the 
whole  demand,  leaving  Carring^on  to  prosecute  his  action  for 
his  half. 

That  this  was  the  intention  of  the  parties  to  the  receipt  and 
release,  there  can  be  no  doubt.  When  Crocker  agreed  to  pay 
Pardee  $200  as  and  for  his  one-half  of  the  award,  he  doubtless 
meant  that  the  other  half  should  become  the  property  of  the 
Plaintiff. 

The  Defendant  himself  took  the  same  view  of  the  transac- 
tion ;  for  in  his  original  answer  to  the  complaint,  in  which  Car- 
ington  and  Pardee  were  both  Plaintiffs,  he  claims  as  a  defence, 
that  "Pardee  was  improperly  joined  with  Carrington  as  a 
party  Plaintiff,''  because  he  had  "released  his  interest  in  the 
award."  The  Defendant  appears  to  have  deliberately  agreed 
that  the  interests  of  his  creditors  should  be  separate,  and  he 
cannot  complain  if  he  is  held  to  his  contract. 

Even  if  this  were  not  so,  the  Defendant  could  not  avail  him- 
self of  the  objection  that  there  was  a  defect  of  parties  Plaintiff 
in  the  amended  complaint,  after  the  name  of  Pardee  had  been 
stricken  out. 

This  defect,  if  any,  appeared  on  the  face  of  the  complaint, 
and  the  only  remedy  in  such  a  case  is  by  demurrer,  and  the 
objection  cannot  be  taken  by  answer  (vide  Depuy  and  Others 
V.  Strong  and  Others,  post.,  p.  239). 

Neither  can  it  be  maintained  that  the  release  of  Pardee,  of 
his  one-half  of  said  award,  operated  as  a  release  of  the  whole. 

It  was  not  so  intended  by  the  parties,  neither  is  that  its  legal 
effect. 

The  authorities  cited  to  show  that  a  release  by  one  of  several 
joint  creditors  of  a  debt  or  demand  will  bar  an  action  by  others, 
have  no  application  in  this  case. 

I  cannot  agree  with  the  learned  Judge,  who  delivered  the 
opinion  in  the  Court  below,  that  the  payment  of  the  $200  did 
not  take  the  case  out  of  the  Statute  of  Limitations.    The  reason 
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given  in  support  of  that  view  of  the  matter  is,  that  this  action 
is  for  one-half  of  the  demand,  and  upon  that  specific  half  noth- 
ing had  been  paid. 

That  proposition  is  true,  but  it  does  not  by  any  means  follow 
that  the  payment  was  not  made  on  the  demand  as  a  whole.  If 
the  demand  had  been  severed  by  a  valid  agreement  before  the 
payment  was  made,  then  the  payment  would  necessarily  have 
applied  solely  to  the  extinguishment  of  Pardee's  interest. 

But  that  was  not  the  case. 

I  have  already  shown  that  the  payment  of  the  $200,  when 
the  receipt  was  given,  extinguished  the  demand  only  pro  tanto, 
and  not  one-half  of  it,  and  that  Carrington  was  entirely  un- 
affected by  that  payment  and  receipt,  except  so  far  as  the 
amount  paid  went  to  satisfy  the  joint  demand  as  a  whole. 

He  had  given  no  consent  that  Pardee's  interest  should  be  sev- 
ered, and  without  such  consent  Pardee  could  not  appropriate  to 
his  exclusive  use  the  payment  made ;  because  Carrington  could 
have  compelled  Pardee  to  account  to  him  for  one-half  of  the 
$200. 

Adopting  this  mode  of  reasoning,  which  seems  to  be  sound, 
the  payment  made  was  on  account  of  the  whole  demand,  and 
not  on  a  moiety  of  it,  and  consequently  the  Statute  of  Limita- 
tions has  not  run  against  it. 

The  fact  that  Carrington  assented  to  what  had  been  done, 
by  amending  his  complaint  on  the  trial,  and  claiming  to  recover 
his  half  of  the  award,  does  not  affect  the  application  of  this 
fule  to  the  case. 

The  assent  then  given  does  not  relate  back,  so  as  to  change 
the  character  or  effect  of  the  payment. 

It  was  still  a  payment  on  the  demand,  before  the  interests  of 
the  parties  were  severed,  and  affected  the  whole  claim. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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JAMES  PATRICK  and  ALEXANDER  MACDOUGAL, 
Appellants,  v.  BENJAMIN  R  METCALF  and  SAM- 
UEL DUNCAN,  Respondents. 

Freight  Money — Charterers— Master  of  Vessel — Payment  to  one  of  two 
Claimants— Effect  of  Trust. 

Where  two  claimants  for  the  same  service  apply  for  payment  to  the  party 
k>und  to  pay  for  such  service,  and  one  party  is  recognized  as  being  en- 
titled, and  is  paid,  the  other  party  does  not,  thereby,  acquire  any  claim 
upon  the  party  receiving  payment,  but  must  still  enforce  his  claim,  if  he 
have  any,  against  the  party  bound  to  pay  for  such  service. 

Parker,  J. — This  action  was  brought  in  the  Superior  Court 
of  the  City  of  New  York,  for  the  recovery  of  a  sum  of  money 
received  by  the  Defendants  from  officers  of  the  government  of 
the  United  States,  for  the  transportation  of  certain  govern- 
ment stores  from  New  York  to  the  Navy-yard  at  Mare's  Is- 
land, California. 

The  PlaintiflFs  were  nonsuited  upon  the  trial,  and  the  Gen- 
eral Term  sustained  the  ruling,  and  gave  judgment  for  the 
Defendants. 

Payment — Two  claimants — Action  for  recovery,  41  N,  Y. 
456;  48  N.  Y.  389;  51  N.  Y.  675;  54  N.  Y.  656;  62  N.  Y. 
445;  83  N.  Y.  45;  177  N.  Y.  122;  40  Hun,  420;  M  Hun,  IS 
(46  St.  Rep.  42;  18  N,  Y.  Supp.  711) ;  2  App.  Div,  528  (74 
St.  Rep.  276;  37  N.  Y.  Supp.  1094)  ;  6  App.  Div.  258;  262  (39 
N.  Y.  Supp.  887,  890) ;  6  App.  Div.  253  (39  N.  Y.  Supp. 
1116);  7  App.  Div.  162  (74  St.  Rep.  687;  40  N.  Y.  Supp. 
129) ;  83  App.  Div.  93  (82  N.  Y.  Supp.  526) ;  86  App.  Div. 
263  (83  N.  Y.  Supp.  820) ;  15  Abb.  N.  C.  445  (2  How.  N.  S. 
534) ;  11  Misc.  244  (65  St.  Rep.  306;  32  N.  Y.  Supp.  165) ; 
5  Lans.  311;  7  Daly,  163;  12  Daly,  133;  16  Daly,  97  (30  St. 
Rep.  431  ;9N.Y.  Supp.  438) ;  45  Super.  Ct.  329;  47  Super, 
a.  351;  45  St.  Rep.  757  (18  N.  Y.  Supp.  611). 

Guaranty — Personal — Assignment.  37  Misc.  168  (74  M. 
V.  Supp.  879). 

Attachment.    23  App.  Div.  598  (49  N.  Y.  Supp.  80). 
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From  the  pleadings  and  evidence  it  appeared  that  the  firm  of 
Wells  &  Emanuel,  of  the  city  of  New  York,  had,  before  the  5th 
day  of  July,  1859,  chartered  and  hired  a  certain  vessel,  called 
the  "B.  D.  Metcalf,"  for  a  voyage  to  be  made  from  New  York 
to  San  Francisco,  for  the  transportation  of  goods  and  mer- 
chandise. That  early  in  July,  1859,  said  firm  procured  from 
the  United  States  naval  storekeeper  at  New  York  the  freight 
mentioned  in  a  bill  of  lading  executed  **for  the  captain,"  by  the 
said  firm,  consisting  of  government  stores,  to  be  transported 
upon  said  vessel  to  Mare's  Island,  California,  at  a  specified 
rate,  amounting  in  all  to  $1,882.84,  payable  in  New  York, 
upon  return  of  the  bill  of  lading,  signed  by  the  commanding 
officer  at  Mare's  Island,  certifying  to  the  delivery  of  the  articles 
named  therein.  That  on  the  21st  of  July,  1859,  the  said  firm, 
in  consideration  of  $1,500  paid  them  by  the  Plaintiffs,  who 
were  consignees  at  San  Francisco  of  said  freight,  endorsed 
upon  said  bill  of  lading  an  order  to  pay  the  amount  of  freight 
to  the  Plaintiffs,  and  delivered  the  same,  so  endorsed,  to  the 
Plaintiffs.  That  the  said  stores  were  transported  in  said  vessel 
to  Mare's  Island,  and  delivered  to  the  commanding  officer  of 
the  United  States  Navy-yard  at  that  place,  who  certified  upon 
the  bill  of  lading  the  delivery  of  the  articles  therein  named,  in 
good  order,  except  a  few  articles  damaged  or  lost,  to  the 
amount  of  $32.87.  That  upon  the  return  of  the  bill  of  lading 
to  New  York,  the  naval  storekeeper  at  that  place  deducted  said 
sum  from  the  freight  bill,  and  certified  the  balance,  $1,849.97, 
as  the  correct  charge  for  said  freight,  which  was  approved  by 
the  commandant  of  the  navy-yard,  on  which  freight  bill,  so 
certified,  the  said  firm  endorsed  an  order  to  pay  the  amount  of 
freight  therein  mentioned  to  the  Plaintiffs. 

That  subsequently  thereto,  the  Defendants,  on  behalf  and  in 
the  name  of  the  captain  of  the  vessel,  forbade  payment  for  the 
freight  to  the  Plaintiffs,  and  presented  to  the  naval  storekeeper 
at  New  York  a  bill  for  the  same  in  the  captain's  name  as  pay- 
able to  him.  This  bill  was  duly  certified  by  the  storekeeper  and 
approved  by  the  commandant,  and  upon  a  bond  of  indemnity 
being  executed  to  the  government,  was  paid  to  the  Defendants 
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for  the  captain,  and  receipted  by  them  in  his  name.  This 
claim,  so  made  by  the  Defendants,  was  based,  as  it  would  seem, 
upon  the  ground  that  Wells  &  Emanuel  were  not,  under  the 
terms  of  their  charter  party,  entitled  to  the  moneys  arising 
from  this  freight,  but  that  the  same  belonged  to  the  owners  of 
the  vessel. 

I  am  not  able  to  see  how  the  facts  in  the  case  show  any  cause 
of  action  against  the  Defendants  in  favor  of  the  Plaintiffs. 

If  it  were  admitted  that  the  navy  agent  should  have  paid  the 
money  to  the  Plaintiffs,  and  not  to  the  Defendants,  still  there 
is  no  such  relationship  between  these  parties  as  entitles  the 
Plaintiffs  to  claim  of  the  Defendants  the  money  paid  to  them. 
The  Plaintiffs'  counsel  suggests  that  the  money  paid  was  a 
trust  fund  in  favor  of  the  Plaintiffs,  of  which  the  Defendants 
had  notice. 

Although  it  is  true  that  the  Defendants  had  notice  of  the 
Plaintiffs'  claim  to  be  paid  for  the  freight  in  question,  the  coun- 
sel is  mistaken,  I  think,  in  regarding  the  money  paid  to  the  De- 
fendants as  a  trust  fund.  The  proper  officers  of  the  govern- 
ment had  audited  the  Plaintiffs'  bill  for  the  freight,  but  that 
was  not  an  appropriation  of  the  money  paid  to  the  Defendants 
to  the  payment  of  the  Plaintiffs'  bill.  There  is  nothing  to  show 
any  such  appropriation  of  a  particular  fund  for  the  Plaintiffs' 
benefit,  as  to  raise  a  trust  in  their  favor.  When  two  claimants 
for  the  same  service  apply  for  payment  to  the  party  bound  to 
pay  for  the  same,  one  of  whom  is  recognized  as  the  person  en- 
titled to  payment,  and  is  paid  to  the  exclusion  of  the  other,  who 
is  in  fact  alone  entitled  to  payment,  the  party  so  excluded  de- 
rives no  right  from  the  circumstances  to  the  money  paid  to  his 
competitor.  It  is  not  money  received  to  his  use,  for  the  pay- 
ment thus  made  does  not,  in  any  respect,  affect  his  right  still  to 
call  on  his  debtor  for  payment  to  himself.  And  it  makes  no 
difference  whether  such  debtor  is  an  individual  or  the  govern- 
ment. The  obligation  of  the  debtor  to  him  still  remains  un- 
affected. 

The  case  of  Bradley  ik  Root  (5  Paige,  632  is  relied  upon  by 
the  Plaintiffs'  counsel  to  sustain  the  Plaintiffs'  claim  to  the 
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money  from  the  Defendants.  That  case  rests  upon  a  very  dif- 
ferent state  of  facts  from  this,  and  well  shows  under  what  cir- 
cumstances a  trust  may  be  held  to  arise  in  respect  to  money 
paid  to  one  person,  to  which  another  is  entitled.  In  that  case 
the  holder  of  a  mail  contract  from  the  Post-office  Department 
assigned  it  to  the  Complainant,  who  took  upon  himself  the  duty 
to  carry  the  mail  according  to  the  contract,  during  its  con- 
tinuance, and  was  to  receive  therefor  all  the  moneys  which 
should  become  payable  under  the  contract,  according  to  the 
terms  thereof.  No  notice  of  this  assignment  was  given  to  the 
Postmaster-General.  Afterwards,  the  assignor,  who  was  insol- 
vent, gave  the  Defendant  an  order  upon  the  Postmaster-Gen- 
eral for  the  moneys  which  might  become  payable  on  the  con- 
tract, to  indemnify  him  against  a  responsibility  which  he  had 
incurred  as  endorser  for  the  assignor.  The  Defendant  took 
the  order,  having  notice  of  the  assignment.  After  the  moneys 
had  been  earned  by  the  Complainant,  under  the  contract,  the 
Defendant  presented  his  order  to  the  Postmaster-General,  and 
received  thereon  $430;  and  it  was  held  by  the  Chancellor  that 
he  was  equitably  bound  to  pay  it  over  to  the  Complainant. 

These  were  the  elements  of  a  trust.  The  Defendant,  know- 
ing that  the  Complainant  was  assignee  of  the  contract  upon 
which  the  money  was  payable  when  he  took  his  order,  and  that 
the  Complainant  had  himself  earned  the  money  by  performance 
of  the  contract  when  he  presented  the  order,  received  money 
which,  from  want  of  notice  to  the  Postmaster-General  of  the 
assignment  of  the  contract,  paid  for  the  services  rendered  by 
the  Complainant,  and  satisfied  the  contract  under  which  they 
were  rendered.  This  money,  which  thus  extinguished  the  Com- 
plainant's claim  upon  the  government  for  his  services,  and 
which,  as  between  him  and  the  Defendant,  belonged  to  the 
Complainant,  was  in  equity  his  money,  and  the  Defendant  thus 
obtained  it  while  cognizant  of  the  Complainant's  equitable  right 
to  it,  was  well  regarded  as  holding  it  in  trust  for  the  Com- 
plainant. 

In  the  case  at  bar,  the  Plaintiffs'  rights  being  in  no  respect 
affected  by  the  pajrment  made  to  the  Defendants,  the  money 


1867.1  DEPUY  V.  STRONG.  2S9 

Opinion  by  Grover,  J. 

paid  cannot  be  regarded  as  Plaintiffs'.  There  is  no  ground  for 
making  Defendants  trustees  of  the  money  for  the  Plaintiffs, 
nor  for  holding  that  it  is  money  received  to  the  Plaintiffs*  use. 

The  judgment  appealed  from  is  right,  and  should  be  af- 
firmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 


THOMAS  R.  H.  DEPUY,  et  al.,  Appellants,  v.  AUSTIN 
STRONG,  ET  AL.,  Respondents. 

Trespass — Tenants  in  common —  Joinder  of  parties — Demurrer — Answer. 

In  an  action  to  recover  damages  for  an  injury  done  to  the  possession  of 
lands  held  by  tenants  in  common,  all  co-tenants  must  be  joined  as  parties 
Plaintiff,  &c. 

If  in  such  action  there  is  a  non-joinder  of  parties  Plaintiff,  which  appears 
upon  the  face  of  the  complaint,  advantage  thereof  can  only  be  taken  by  de- 
murrer. 

Where,  in  such  case,  a  demurrer  is  interposed,  and  is  overruled  by  the 
Court,  the  Defendant  should  appeal;  if  he  answer,  he  abandons  his  de- 
murrer and  cannot  afterward  have  the  benefit  of  it,  on  appeal. 

To  set  up  by  answer  a  defence  which  the  Code  requires  to  be  by  de- 
murrer is  a  nullity  and  cannot  be  made  available. 

Action  to  recover  damages  for  entering  upon  lands,  cutting 
timber,  and  removing  therefrom  timber  and  bark. 

Action — Injuries  to  real  property  held  in  common — Parties, 
49  N.  Y.  69;  117  N.  Y.  446  (27  St.  Rep.  705) ;  6  App.  Div. 
106  (39  N.  Y.  Supp.  637) ;  29  App.  Div.  3  (51  N.  Y.  Supp. 
325) ;  32  Misc.  285  (65  N.  Y.  Supp.  850)  ;  13  Daly,  303. 

Res  adjudicata.  84  App.  Div.  260  (82  N.  Y.  Supp.  740) ; 
40  Misc.  308  (81  N.  Y.  Supp.  959). 

Parties— Defect  of— Remedy.  37  N.  Y.  339;  48  N.  Y. 
325;  49  N.  Y.  69;  117  N.  Y.  446  (27  St.  Rep.  705) ;  119  N. 
V.  357  (29  St.  Rep.  757) ;  24  Hun,  450;  32  Hun,  389;  36 
Hun,  453;  57  Barb.  147;  65  Barb.  443  (1  T.  6-  C.  121) ;  66 
Barb.  359;  4  Abb.  N.  S.  338;  32  St.  Rep.  273  (10  N.  Y.  Supp. 
421). 
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The  complaint  set  forth  that  Plaintiflfs  owned  certain  indi- 
vidual interests  in  the  lands  in  question,  with  the  other  neces- 
sary averments,  charging  the  Defendants  with  trespassing 
thereon.  The  Defendants  demurred  to  the  complaint,  on  the 
ground  of  a  defect  of  necessary  parties  as  Plaintiffs. 

The  demurrer  was  heard  at  Special  Term,  and  overruled, 
with  leave  to  Defendants  to  answer  upon  terms.  The  Defend- 
ants answered  the  complaint,  and,  among  other  defences,  in- 
sisted upon  the  non-joinder  of  parties  Plaintiff.  Upon  the 
trial  of  the  issues  it  was  shown  that  Plaintiffs  were  tenants  in 
common  in  the  lands  trespassed,  with  other  parties. 

Upon  this  ground  the  Plaintiffs  were  nonsuited;  and  after 
affirmance  of  the  judgment  by  the  General  Term,  sitting  in  the 
Third  District,  appealed  to  this  Court. 

James  Matthezvs  for  Appellants. 
Niven  &  Thompson  for  Respondents. 

Grover,  J. — The  law  in  this  State,  prior  to  the  enactment  of 
the  Code,  was  settled,  that  tenants  in  common  must  all  join  in 
an  action  of  trespass  to  recover  damages  for  injuries  to  real 
estate  held  in  common  (Hill  v,  Gibbs,  and  cases  cited,  5  Hill, 
56).  The  rule  applied  to  personal,  and  not  to  real  actions.  It 
was  founded  upon  the  idea  that  it  was  an  injury  to  the  posses- 
sion, and  that  as  the  possession  of  one  tenant  in  common  was 
regarded  as  the  possession  of  all,  the  injury  was  to  their  joint 
right,  and  therefore  all  must  join  in  prosecuting  the  remedy. 
The  law  having  been  so  determined  it  must  still  be  so  held,  un- 
less changed  by  the  Legislature.  It  is  claimed  that  section  111 
of  the  Code  has  changed  the  law  in  this  respect.  That  section 
provides  that  every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  with  exceptions  not  applicable  to  the 
present  case.  The  only  change  effected  by  this  provision  was, 
to  enable  Courts  of  law  to  treat  assignments  of  certain  choses 
in  action  as  transferring  the  legal  title  which,  at  common  law, 
transferred  only  the  equitable.  The  rule  at  the  common  law 
was,  that  the  owner  of  the  legal  title  must  sue.  Section  119 
has,  I  think,  no  bearing  upon  the  question  in  this  case.    That 
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provides  that  those  united  in  interest  must  be  joined  as  Plain- 
tiffs, or  Defendants ;  but  if  the  consent  of  any  one  who  should 
have  joined  as  Plaintiff  cannot  be  obtained,  he  may  be  made  a 
Defendant,  the  reason  thereof  being  stated  in  the  complaint. 
This  clearly  does  not  authorize  the  omission  of  a  party  which 
the  existing  law  required.  It  is  said  that  it  would  be  incon- 
gruous to  make  one  tenant  in  common  a  co-Defendant  with  a 
trespasser  upon  his  refusal  to  join  as  Plaintiff.  This  is  so,  but 
the  answer  is,  that  that  is  the  only  remedy  provided  by  the 
Code  for  a  case  where,  before,  if  he  refused  to  join  as  Plain- 
tiff, his  co-tenant  could  not  maintain  an  action  at  all,  unless  the 
Court,  upon  the  special  facts,  permitted  his  name  to  be  used  as 
Plaintiff.  I  think  it  clear  that  the  Code  has  not  changed  the 
law  as  to  the  requisite  parties  in  this  class  of  actions.  The 
question  arises  as  to  the  mode  in  which  the  Defendant  may 
avail  himself  of  the  omission  to  join  a  co-tenant  as  Plaintiff. 
Previous  to  the  Code  this  could  only  be  done  by  demurrer, 
when  the  defect  appeared  upon  the  narr.,  or,  in  case  it  did  not, 
by  plea  in  abatement.  The  latter  plea  has  been  abolished  by 
the  Code,  the  only  mode  provided  for  presenting  a  defence  be- 
ing by  demurrer  or  answer.  Section  144,  among  other  things, 
provides  that  a  Defendant  may  demur  to  the  complaint,  when 
it  shall  appear  upon  the  face  thereof  that  there  is  a  defect  of 
parties  Plaintiff  or  Defendant.  In  the  present  case  the  defect 
of  parties  Plaintiff  did  appear  upon  the  face  of  the  complaint. 
The  Plaintiffs  alleged  that  they  owned  an  undivided  interest  in 
the  land. 

The  remaining  interest  must,  of  necessity,  have  been  owned 
by  others,  either  as  joint-tenants,  or  tenants  in  common  with 
the  Plaintiffs. 

In  either  case,  the  co-tenants  were  necessary  parties.  One 
mode  of  presenting  this  question,  provided  by  the  Code,  was  by 
demurring  to  the  complaint.  This  the  Defendants  interposed. 
The  Special  Term  erroneously  overruled  it,  and  gave  the  De- 
fendants leave  to  answer.  The  Defendants  answered,  setting 
up,  among  other  defences,  the  defect  of  parties  Plaintiff.  This 
was  an  abandonment  of  the  demurrer,  and  placed  the  case  in 
the  same  position  as  though  none  had  been  interposed.    It  re- 
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mains  to  inquire  whether,  in  case  the  defect  does  appear  upon 
the  face  of  the  complaint,  it  can  be  made  available  by  answer. 
This  inquiry  is  answered  by  section  147.  That  provides  that 
when  any  of  the  matters  enumerated  in  section  144  do  not  ap- 
pear upon  the  face  of  the  complaint,  the  objection  may  be  taken 
by  answer.  This  clearly  implies  that  when  the  defect  appears 
upon  the  face  of  the  complaint,  it  is  available  only  by  a  demur- 
rer to  the  complaint.  This  being  so,  setting  it  up  in  the  answer 
is  a  mere  nullity. 

The  Defendants,  instead  of  answering,  should  have  appealed 
from  the  judgment  ordered  upon  the  demurrer.  It  has  been  re- 
peatedly held  by  this  Court  that  defects  of  this  description  must 
be  insisted  upon  in  the  mode  provided  by  the  Code,  or  they  arc 
waived  (33  N.  Y.  43;  32  id.  685). 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered.  If  the  Defendant  has  any  relief  under  the  pecu- 
liar facts  of  this  case,  it  is  by  obtaining  leave  in  the  Supreme 
Court  to  withdraw  his  answer,  and  that  judgment  be  entered 
upon  the  demurrer. 

FuLLERTON,  J. — The  action  was  brought  to  recover  dam- 
ages for  trespass  on  lands.  The  Plaintiffs,  in  their  complaint, 
claimed  to  be  owners  in  fee  of  considerably  less  than  a  moiety 
of  the  lands  on  which  the  injury  was  committed.  The  Defend- 
ants demurred  to  the  complaint  for  non-joinder  of  all  the  ten- 
ants in  conunon,  either  as  Plaintiffs  or  Defendants.  The  de- 
murrer was  held  bad,  and  the  Defendants  had  leave  to  answer, 
of  which  leave  they  availed  themselves.  The  issues  were  tried 
before  Mr.  Justice  Hogeboom  and  a  jury,  and  a  verdict  of 
thirty  dollars  rendered  for  the  Plaintiffs. 

The  Defendants  appealed  to  the  General  Term,  and  a  new 
trial  was  ordered,  the  verdict  of  the  jury  being  set  aside,  on  the 
ground  that  tenants  in  common  could  not  sever  in  an  action 
for  trespass  on  their  lands  so  held  in  common. 

The  cause  was  again  tried  before  the  same  Justice  and  a 
jury,  and  the  Defendants  moved  for  a  nonsuit,  on  the  ground 
that  the  Plaintiffs  had  failed  to  establish  title  to  the  premises ; 
also  that  the  testimony  showing  that  there  were  other  persons. 
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owners,  as  tenants  in  common  of  the  premises  in  question,  the 
action  could  not  be  maintained.  The  motion  for  nonsuit  was 
granted,  upon  the  ground  that  tenants  in  common  must  all  be 
joined  as  parties  in  actions  for  trespass  upon  lands  owned  in 
common.  The  Plaintiffs  appealed  to  the  General  Term,  where 
a  new  trial  was  denied,  and  from  that  decision  they  appeal  to 
this  Court. 

It  must  be  conceded  that  before  the  Code  the  rule  in  this 
State  was,  that  tenants  in  common  must  join  in  actions  to  re- 
cover for  injuries  to  the  realty.  (Austin  v.  Hall,  13  John. 
286;  Low  v.  Mumford,  14  John,  426;  Decker  v,  Livingston, 
15  John.  479;  Hill  tf,  Gibbs,  5  Hill,  56,  note).  This  rule  has 
not  been  altered  by  the  Code.  The  only  change  it  has  made  is 
in  the  mode  of  taking  advantage  of  a  defect  of  parties.  Under 
the  old  system  the  only  remedy  was  by  plea  in  abatement ;  and 
if  that  were  not  interposed,  a  tenant  in  common  could  still  re- 
cover. The  Defendant  could  show  on  the  trial  that  there  were 
others  interested  in  the  claim,  not  by  way  of  bar,  but  to  limit 
the  Plaintiff's  recovery  to  his  aliquot  part  of  the  damages  sus- 
tained. Now,  the  Defendant  may  have  his  remedy  by  de- 
murrer, if  the  defect  appear  on  the  face  of  the  complaint,  or 
by  answer  if  it  does  not. 

The  only  question  in  this  case,  as  I  view  it,  is  whether,  when 
the  defect  of  parties  appears  on  the  face  of  the  complaint,  the 
Defendant  can  omit  to  demur,  and  take  advantage  of  it  by 
answer,  and  this  point  seems  to  be  well  settled  by  authority 
(Dennison  v.  Dennison,  9  How.  Pr.  R.  247;  Osgood  v.  Whit- 
tlesey, 10  Abb.  Pr.  R.  134;  Ingraham  v.  Baldwin,  12  Barb.  18; 
Baggott  V.  Boulger,  2  Duer,  169;  Zabriskie  v.  Smith,  3  Ker- 
nan,  336). 

In  this  last  case,  Judge  Denio,  in  discussing  the  question,  re- 
sidered  to  be,  is  not  favored;  but  he  that  is  entitled  to  avail 
himself  of  it  must  interpose  it  promptly,  according  to  the  estab- 
lished forms.  Here  the  facts  were  fully  disclosed  by  the  com- 
plaint, and  the  Defendant  could  have  demurred.  The  author- 
ity to  object  by  way  of  answer  is,  in  terms,  limited  to  cases 
where  the  fact  does  not  appear  in  the  prior  pleading.  When, 
therefore,  the  last  section  [148]  which  I  have  quoted  declares. 
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that  if  the  objection  is  not  taken  by  demurrer  or  answer,  it 
shall  be  considered  as  waived,  it  means  that  if  it  be  not  taken 
by  demurrer  where  that  mode  is  proper,  or  by  answer,  in  cases 
where  that  is  the  appropriate  method,  it  is  waived.  This  con- 
struction will  give  full  effect  to  all  the  language,. and  will,  be- 
sides, compel  the  Defendant  to  take  his  ground  with  the 
promptness  inculcated  by  the  rule  of  pleading  to  which  I  have 
referred." 

This  question  was  again  considered  in  this  Court  in  Merritt 
V,  Walsh  (32  N.  Y.  690),  and  Zabriskie  v.  Smith  was  there 
cited  as  settling  the  rule.  The  question  is  therefore  no  longer 
open  for  consideration.  Where  a  demurrer  can  be  interposed 
for  a  defect  of  parties,  the  Defendant  is  confined  to  that  remedy 
alone,  and  it  is  only  where  evidence  is  necessary  to  make  the 
defect  apparent  that  an  answer  to  that  point  is  permitted. 

The  complaint  in  this  action  distinctly  alleges  that  each  of 
the  Plaintiffs  is  the  owner  in  fee  of  a  specified  fractional  part 
of  the  lands  on  which  the  trespasses  were  committed,  the  sum 
of  which  parts  is  much  less  than  the  whole  of  the  lands ;  there- 
by admitting  that  there  were  other  parties  jointly  interested 
with  the  Plaintiffs  in  the  claim  sought  to  be  recovered,  and 
thus  bringing  the  case  directly  within  the  rule  established. 

The  Defendants  were  therefore  right,  in  the  first  instance,  in 
interposing  a  demurrer  to  the  complaint,  and  when  it  was  over- 
ruled, they  should  have  corrected  the  error  by  an  appeal.  Hav- 
ing omitted  to  do  so,  they  have  acquiesced  in  the  judgment,  and 
are  concluded  by  it.  If  the  merits  of  that  decision  were  before 
us  in  this  controversy,  we  should  correct  the  error,  but  they  are 
not;  and  the  case  stands  precisely  as  if  no  demurrer  had  been 
interposed.  That  being  so,  and  holding  that  the  question  could 
not  be  raised  by  answer,  the  Plaintiffs  were  at  liberty  to  re- 
cover their  aliquot  proportion  of  the  damages  proved  on  the 
trial. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  reverse.  JOEL  TIFFANY, 

State  Reporter. 
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WILLIAM    BUSWELL,    Appellant,    v,    HORACE    J. 
POINEER,  Respondent. 

Parol  Evidence — Explanation  or  Contradiction  of  Receipt — Payment  by 

Note — Fraud. 

A  receipt  may  be  contradicted  or  explained  by  parol  evidence. 

S.  Hand  for  Appellant. 

W,  A,  Beach  for  Respondent. 

Davies^  Ch.J. — The  Plaintiff,  as  the  assignee  of  Buswell  & 
Son,  lumber  merchants  of  Troy,  brings  this  action  to  recover 
the  amount  of  four  several  bills  of  lumber  sold  to  the  Defend- 
ant, a  resident  of  Newark,  New  Jersey,  in  the  summer  of  1856. 
The  answer  of  the  Defendant  admits  the  sale  and  delivery  of  the 
lumber  to  him,  as  stated  in  the  complaint,  but  sets  up  as  a  de- 
fence that  the  Defendant  paid  the  said  firm  of  Buswell  &  Son 
in  full  for  each  of  said  claims ;  that  such  pa3mient  was  made  by 
and  with  several  promissory  notes  of  the  firm  of  Mann,  Ken- 
drick  &  Co. ;  and  by  them  accepted  in  full  pajonent  and  satis- 
faction of  each  of  said  claims,  and  of  every  part  thereof.  The 
only  issue,  therefore,  formed  by  the  pleadings  was  the  fact  of 
such  payment  in  the  manner  set  up  in  the  answer. 

The  affirmative  of  this  issue  was  upon  the  Defendant.  He 
admitted  the  purchase  by,  and  sale  and  delivery  to  him  of  the 
property  of  the  Plaintiff's  assignor,  and  he  sought  to  discharge 
himself  of  his  liabilities  to  pay  for  the  same  by  setting  up  pay- 
ment. To  maintain  his  defence  he  put  in  proof  four  several 
receipts  of  the  Plaintiff's  assignor,  attached  to  the  said  four 

Evidence — Parol — Payment  by  note,  74  N.  Y.  595 ;  78  N. 
Y.  298;  65  Barb.  168;  17  Misc.  583  (75  St.  Rep.  96;  40  N.  Y. 
Supp.  691) ;  36  St.  Rep.  65  (13  iV.  F.  Supp.  33)  ;  1  City  Ct. 
103. 

Contract — Memorandum — Receipt,  44  N.  Y.  340;  76 
Hun,  554  (58  St.  Rep.  233;  28  N.  Y.  Supp.  235)  ;  44  Super. 
Ct.  338. 

Evidence — Receipt — Conclusiveness.  44  N.  Y.  208 ;  78  N. 
Y.  298;  11  Hitn  645;  24  St.  Rep.  900  (6  N.  Y.  Supp.  554). 
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bills  of  parcels,  three  of  which  were  in  the  words :  ''Received 
payment,  by  note,  3  months,"  and  the  last,  "Received  payment 
of  M.  K.  &  Co.'s  note,  4  months."  It  appeared  in  proof  that 
the  notes  so  given  were  those  of  the  firm  of  Mann,  Kendrick 
&  Co.  One  of  the  firm  of  Mann,  Kendrick  &  Co.,  which  firm 
was  located  at  and  transacted  business  in  Troy,  testified  on  the 
trial  that  the  Defendant  usually  came  to  Troy  and  selected  such 
lumber  as  he  wanted;  "the  bills  were  sent  to  us,  we  gave  our 
notes,  and  charged  the  lumber  to  him ;  usually,  the  next  time  he 
came  up  he  gave  us  his  notes." 

The  Plaintiff  gave  parol  evidence  to  contradict  that  part  of 
the  receipt  given  by  Buswell  &  Son  which  states  that  the  notes 
of  Mann,  Kendrick  &  Co.  were  received  by  Buswell  &  Son  as 
payments.  The  Defendant's  counsel  objected  to  such  evidence, 
and  the  Court  overruled  the  objections,  and  the  Defendant's 
coimsel  excepted. 

The  Court  charged  the  jury  that  the  said  receipts  might  be 
explained  by  parol  testimony,  and  to  this  part  of  the  charge  the 
Defendant's  counsel  also  excepted.  The  Defendant  also  ex- 
cepted to  that  part  of  the  charge  which  held  and  decided,  that 
if  the  Defendant  offered  paper  which  he  knew,  or  had  good 
reason  to  believe,  was  not  good,  and  that  Buswell  &  Son  did 
not  know  it,  and  they  agreed  to  take  it  in  absolute  payment, 
their  agreement  would  be  avoided  by  the  fraud,  and  the  De- 
fendant would  remain  liable. 

The  jury  found  a  verdict  for  the  Plaintiff,  and  judgment 
thereon  was  reversed  at  the  General  Term,  and  a  new  trial 
jordcred. 

The  first  question  presented  for  consideration  is,  whether  the 
rulings  of  the  Judge,  in  admitting  parol  evidence  to  explain 
the  receipts,  were  correct.  We  think  the  authorities  in  this 
State,  and  the  decision  of  this  Court,  leave  no  room  for  further 
question  on  this  point.  Without  recurring  to  all  the  cases  in 
the  books  on  this  subject,  it  will  only  be  needful  to  call  atten- 
tion to  a  few  of  the  most  leading. 

In  Tobey  v.  Barber  (5  Johns.  68),  a  receipt  had  been  given 
and  endorsed  on  the  counterpart  of  a  lease  for  $163,  "and  in 
full  for  the  second  and  third  quarters'  rent." 
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The  Plaintiff  offered  to  prove  that  the  Defendant  had  pro- 
cured one  Coffin  to  give  a  note,  payable  to  the  Plaintiff,  or 
order,  for  $115.68,  at  the  bank  of  Columbia,  in  four  months, 
and  dated  the  same  day  as  the  receipt,  and  that  it  formed  a  part 
of  the  receipt;  that  Coffin  failed  before  it  became  due,  and  took 
the  benefit  of  the  Insolvent  Act;  and  that  the  note  had  not  been 
paid.  This  evidence  was  objected  to,  and  admitted.  The  judge 
charged  the  jury  that  a  receipt  was  not  conclusive  evidence, 
but  might  be  explained  by  parol.  The  Court  held  that  a  receipt 
is  an  exception  to  the  general  rule,  that  a  writing  cannot  be 
explained  or  contradicted  by  parol,  citing  Ensign  v.  Webster 
(1  Johns.  Cases,  145),  and  that  the  parol  evidence  was 
admissible.  The  Court  say:  "The  parol  evidence  was,  then, 
admissible  in  this  case,  to  show  that  the  receipt  of  the  24th 
of  September,  1803,  though  purporting  to  be  in  full  for  two 
quarters'  rent,  was  founded  partly  on  a  note  given  by  one 
Coffin  to  the  Plaintiff,  by  the  procurement  of  the  Defendant; 
and  that  Coffin  became  insolvent  before  the  note  fell  due,  by 
by  which  means  the  note  was  not  paid.  The  taking  of  the 
note  was  no  extinguishment  of  the  debt  due  for  the  rent.  It 
is  a  rule  well  settled,  and  repeatedly  recognized  in  this  Court, 
that  taking  a  note  either  of  a  debtor  or  of  a  third  person  for 
a  pre-existing  debt  is  no  payment,  unless  it  be  expressly  agreed 
to  take  the  note  as  payment,  and  to  run  the  risk  of  its  being 
paid.*'  The  Court  in  its  opinion  refers  to  the  case  of  Murry  v. 
Gouvemeur  and  Kemble,  decided  in  the  Court  of  Errors,  in 
1800,  where  it  was  held  that  receipts  were  explainable,  and 
that  a  bill  was  not  a  discharge  of  a  precedent  debt,  unless  by 
express  agreement;  and  that  a  receipt  of  a  bill  as  cash  was  not 
sufficient  evidence  that  the  bill  was  taken  as  an  absolute  pay- 
ment. This  case  is  cited  with  approval  in  Egleston  v.  Knicker- 
backer  (6  Barb.  458) ;  and  in  that  case  it  was  decided  that 
the  paper  writing  sought  to  be  explained  by  parol  evidence 
was  the  agreement  between  the  parties,  and  not  a  receipt,  and 
the  head-note  is :  "Parol  evidence  is  inadmissible  to  contradict 
or  explain  a  written  agreement."  This  case  was  relied  upon 
as  the  basis  of  the  decision  of  Coon  v.  Knap  (4  Seld.  402). 
There  it  was  l^eld  that  parol  evidence  was  not  admissible  to 


248  BUSWELL  v.  POINEER.  [Sept.^ 

Opinion  by  Davies,  Ch J. 

explain  a  release,  and  that  the  paper  offered  in  that  case  was 
not  a  simple  receipt,  which  it  was  conceded  could  be  explained 
or  varied  by  parol  evidence.  The  paper  writing  in  that  case 
was  in  effect  a  release  of  the  Defendant  from  all  liability  occas- 
ioned by  that  transaction.  In  Filkins  v.  Whyland  (24  N.  Y. 
338),  this  Court  had  occasion  to  consider  the  question  whether 
a  writing  in  this  form — "F.  bought  of  W.  one  horse,  $150; 
received  payment,  W." — given  upon  the  purchase  of  and  pay- 
ment for  the  horse,  was  a  mere  receipt,  and  held  that  the  same 
was  a  mere  receipt,  and  not  a  contract  or  bill  of  sale,  so  as  to 
exclude  parol  evidence  of  a  warranty  of  soundness  of  the  horse 
by  the  vendor.  Judge  Wright,  in  his  opinion  in  this  case,  says : 
"The  paper  in  this  case  is  to  be  construed  as  a  simple  receipt, 
delivered  and  accepted  as  evidence  of  payment,  and  not  the 
contract  by  which  the  title  to  the  horse  was  transferred.  The 
paper  cannot  be  read  as  a  present  agreement  of  sale.  It  con- 
tains no  stipulations  to  sell  or  to  buy,  nor  declares  any  present 
undertaking  by  either  party.  The  vendor  acknowledges  pay- 
ment, but  he  does  not  profess,  by  the  writing,  to  sell.  The 
vende  does  not  execute,  but  accepts  it.  It  recites  the  fact  of  a 
past  sale.  It  admits  that  a  sale  has  been  had,  but  does  not 
affect  one.  A  merchant's  bill  of  items  of  goods  sold,  made  up 
and  receipted  in  the  same  form,  has  never  been  regarded  as 
the  written  contract  of  sale."  These  observations  are  pertinent 
to  the  case  at  bar,  and  conclusively  show  that  the  four  paper 
writings  relied  upon  by  the  Defendant  to  sustain  the  defence 
set  up  in  his  answer,  were  neither  releases,  contracts  of  sale, 
nor  agreements,  but  simply  receipts  which,  upon  most  abund- 
ant authority,  could  be  explained  by  parol  evidence.  And  the 
Court  properly  overruled  the  objection  to  the  admission  of 
such  evidence.  The  exception  to  the  charge  of  the  Judge  that 
such  receipts  might  be  explained  by  parol  testimony  is  equally 
untenable.  The  General  Term  of  the  Supreme  Court  was 
incorrect  in  holding  that  there  was  error  in  those  particulars, 
and  reversing  the  judgment,  and  ordering  a  new  trial.  This 
would  make  it  unnecessary  to  examine  the  exception  taken  to 
the  Judge's  charge  in  reference  to  the  alleged  fraud  of  the 
Defendant,  in  transferring  the  notes  of  Mann,  Kendrich  &  Co., 
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knowing  that  the  same  were  not  good,  and  would  not  be  paid. 
The  order  granting  a  new  trial  should  be  reversed,  and  the 
judgment  on  the  verdict  should  be  affirmed,  with  costs. 

All  concur,  except  Grover  andPARKER,  JJ. 

Judgment  accordingly.  JOEL  TIFFANY, 

State  Reporter. 

JAMES  T.  HOWE,  Respondent,    v.    THE    BUFFALO, 
NEW  YORK  &  ERIE  RAILROAD  CO.,  Appellant. 

Expulsion  of  Passenger  from  Car— Principal  and  Agent— Obligation   to 
Indemnify — Former  Judgment  as  Evidence — Note  of  Surety  in  Satis- 
faction. 

When  the  conductor,  by  obeying  the  instructions  of  the  railroad  com- 
pany, to  enforce  the  rules  and  regulations  of  the  company,  has  been  held 
liable,  upon  the  ground  that  the  company  had  no  authority  to  make  and 
enforce  such  rule,  he  may  recover  of  the  company  the  damage  he  may 
have  sustained  in  consequence  of  such  obedience. 

Appeal  from  the  Supreme  Court.  The  action  was  to  obtain 
indemnity  from  the  Defendant  for  damages  to  which  the 
Plaintiff  was  subjected,  as  a  conductor  of  the  company,  by 
obeying  its  order  in  expelling  a  passenger  from  its  cars  for 
non-payment  of  his  fare. 

The  cause  was  tried  at  the  Steuben  Circuit,  before  Mr.  Jus- 
tice Johnson,  without  a  jury,  who  rendered  judgment  in  favor 
of  the  Plaintiff  for  $356.68. 

The  facts  were  these :  The  Plaintiff  was  a  conductor  on  the 
Defendant's  road  in  January,  1858,  and  he  was  charged  with 
the  duty  of  collecting  and  receiving  fare  from  the  passengers. 
He  was  instructed  by  the  company  not  to  receive  or  accept  in 
payment  of  fare  any  ticket  purporting  to  be  issued  by  another 
corporation — the  New  York  &  Erie  Railroad  Co. — and  en- 
dorsed, "Good  for  six  days  only,  from  date,"  after  the  time  so 
limited;  and  he  was  required  to  exact  pajonent  of  fare  from 
any  passengers  presenting  such  tickets.     He  understood  and 

Implied  agreement  to  indemnify  agent,  10  Hun,  552;  13 
Hun,  662;  16  App,  Div.  210  (44  AT.  F.  Supp,  647)  ;  1  Lans, 
148;  41  Super,  Ct,  368;  28  St,  Rep.  31  (8  A^.  F.  Supp,  162). 
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believed  that  the  defendant  had  the  right  to  give  this  order, 
and  that  he  was  bound  to  obey  it  On  the  27th  of  that  month 
a  Mr.  Hotchkin  presented  to  the  Plaintiff  a  ticket  of  that  de- 
scription, more  than  six  days  from  its  date,  as  evidence  of  the 
payment  of  his  fare.  The  Plaintiff  refused  to  accept  it,  de- 
manded the  fare,  and  upon  the  refusal  of  Hotchkin  to  pay  it, 
stopped  the  train  and  put  him  off,  believing  he  had  the  right  to 
do  so — using  no  more  force  than  was  necessary. 

Hotchkin  subsequently  brought  an  action  in  the  Supreme 
Court  for  the  injury  and  detention  occasioned  by  this  act  of  the 
conductor.  The  Defendant  was  immediately  notified  of  the 
suit,  and  employed  and  paid  the  attorney  and  counsel  who  de- 
fended it.  Hotchkin  recovered  judgment  for  $312.68,  which 
was  docketed  on  the  20th  of  May,  1859.  Execution  was  issued 
against  the  body  of  the  Plaintiff,  under  which  he  was  arrested 
and  imprisoned.  The  judgment  was  assigned  by  Hotchkin  to 
Daniel  Ramsay,  to  whom  the  Plaintiff  gave  his  note  for  the 
amount,  with  interest,  which  was  accepted  in  full  payment  and 
satisfaction  by  Mr.  Ramsay.  The  Plaintiff  was  thereupon  dis- 
charged from  imprisonment. 

Upon  these  facts  the  Judge  held  that  the  Defendant  was 
liable  to  the  Plaintiff  for  the  amount.  The  judgment  was 
affirmed  on  appeal,  the  opinion  of  the  Court  being  delivered  by 
Mr.  Justice  Welles.    The  case  is  reported  in  38  Barb.  125. 

A.  P.  Laning  for  Appellant 
David  Rumsey  for  Respondent. 

Porter,  J. — The  Plaintiff  acted  in  good  faith,  and  in  obedi- 
•ence  to  the  Defendant's  instructions.  He  supposed  the  com- 
pany to  possess  the  authority  it  assumed,  and  he  found  himself 
involved  in  a  serious  liability  by  fidelity  in  the  discharge  of  a 
•duty  imposed  by  his  principal,  where  he  was  wholly  free  from 
intentional  wrong.  Under  these  circumstances  the  company 
very  properly  assumed  the  burden  of  defending  his  act. 
Whether  the  judgment  recovered  against  him  was  right  or 
wrong,  is  a  question  that  does  not  arise  on  the  present  appeal. 
If  it  was  right,  the  Defendant  should  have  paid  it  without  ex- 
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posing  him  to  imprisonment  for  an  act  done  in  good  faith  in 
the  interest  and  by  the  order  of  the  company.  If  it  was  wrong, 
the  error  should  have  been  corrected  by  a  review  of  the  judg- 
ment. The  Appellant  chose  to  abandon  the  defence,  and  per- 
mit him  to  be  the  sufferer.  The  Court  below  was  right  in  hold- 
ing that  the  Plaintiff  was  entitled  to  redress.  There  is  an  im- 
plied obligation  on  the  part  of  the  principal  to  indemnify  an 
innocent  agent  for  obeying  his  order,  where  the  act  would  have 
been  lawful  in  respect  to  both,  if  the  principal  really  had  the 
authority  which  he  claimed  (Adamson  v.  Jarvis,  4  Bingham, 
66;  Q)ventry  v.  Barton,  17  Johns.  142;  Powell  v.  Trustees  of 
Newburgh,  19  id.  284;  289;  Story  on  Agency,  §§  339,  340). 

The  record  of  the  judgment  recovered  by  Hotchkin  was 
properly  admitted  in  evidence  (Kip  v.  Brigham,  6  Johns.  158; 
Blasdale  v.  Babcock,  1  id.  517).  There  was  no  error  in  per- 
mitting proof  of  the  fact  that  Plaintiff  used  no  more  force  than 
was  necessary  in  removing  Hotchkin  from  the  car  .  It  ap- 
peared, presumptively,  from  the  record,  that  the  judgment  was 
rendered  on  the  ground  that  the  removal  itself  was  unlawful, 
and  not  on  the  ground  of  excessive  force  in  the  exercise  of  a 
legal  right ;  but  it  could  not  prejudice  the  Defendant  to  exclude 
*he  possible  conclusion  that  the  latter  was  the  ground  of  recov- 
ery (Dunckel  v.  Wiles,  1  Keman,  420;  Gardner  v.  Buckbee,  3 
Cowen,  120). 

There  is  no  force  in  the  objection  that  the  assignee  of  the 
judgment  accepted  the  note  of  the  Plaintiff  in  lieu  of  actual 
payment.  In  respect  to  the  right  of  the  latter's  indemnity,  he 
stood  to  the  Defendant  in  the  relation  of  a  surety;  and  it  is 
well  settled  that  in  such  a  case,  the  acceptance  by  the  creditor 
of  the  note  of  the  surety  in  satisfaction  of  the  demand  is  equiva- 
lent to  actual  payment  (Chace  v.  Hinman,  8  Wend.  456;  New 
York  State  Bank  v.  Fletcher,  5  id.  85;  Barclay  v.  Gooch,  2 
Espinasse's  R.  571 ;  Clark  v.  Pinney,  6  Cowen,  297;  Wetherby 
V.  Mann,  11  Johns.  518). 

Other  points  were  urged  in  behalf  of  the  Appellant,  but  we 
ithink  them  plainly  untenable. 

The  judgment  should  be  affirmed. 
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All  the  Judges  concurring,  except  Bockes,  J.,  who  took  no 
part  in  the  decision. 

Judgment  affirmed.  JOEL  TIFFANY, 

State  Reporter. 

WILLIAM  MILTON  v.  HUDSON  RIVER  STEAMBOAT 

COMPANY. 

Breach  of  Contract — Contributory  Negligence — Measure  of  Damages. 

Where  a  steamboat  company  contracted  to  tow  a  canal-boat  loaded  with 
staves,  &c.,  to  New  York,  and  to  give  the  boat  a  particular  position  in  the 
tow,  but  instead  gave  it  a  different  and  more  dangerous  position,  in  con- 
sequence of  which  a  portion  of  the  cargo  was  lost,  but  which  loss  would 
not  have  happened  had  the  captain  and  crew  of  the  canal-boat  not  been 
guilty  of  negligence  and  unskilfulness  in  the  management  of  the  same,  the 
Court  held  that  notwithstanding  the  breach  of  contract  on  the  part  of  the 
steamboat  company,  the  owner  of  the  cargo,  &c.,  could  not  recover,  because 
of  the  negligent  and  unskilful  conduct  of  his  servants  and  agents  in  the 
management  of  the  canal-boat. 

This  action  was  brought  by  the  Plaintiff  to  recover  damages 
for  the  loss  of  a  portion  of  the  cargo  of  the  canal-boat  Caloric, 
which  was  washed  overboard  and  lost  on  the  voyage  from 
Albany  to  New  York. 

The  referee  found  "that  in  the  month  of  October,  1860,  the 
Plaintiff  chartered  and  hired  the  canal-boat  Caloric,  for  the 
purpose  of  transferring  a  cargo  of  staves  and  headings  from 
Onondaga  county  to  New  York,  paying  the  captain  a  price  per 
day  for  his  own  and  his  crew's  services ;  that  the  boat  was  sev- 
eral years  old ;  was  open,  without  combings  on  her  sides  to  pro- 
tect her  from  the  running  waves,  and  was  not  strong ;  that  the 
Defendants  did  contract  to  tow  the  boat  from  Albany  to  New 
York,  and  that  she  should  be  placed  between  two  other  boats  ; 
that  in  locating  the  boat  in  the  tow,  the  Defendants  did  not 

Damages — Minimizing — Negligence.  41  N,  Y.  565;  42 
N.  Y,  361 ;  45  N,  Y.  753 ;  3  Hun,  199  (6  T.  &  C.  67)  ;  7  Hun, 
335;  28  Hun,  364;  20  App.  Div,  223  (47  iN^.  7.  5) ;  89  App. 
Div,  197  (85  iN^.  y.  Supp.  882) ;  89  App,  Div.  236  (85  N.  F. 
Supp,  788). 

Negligence — Contributory — Question  of  fact.  27  Hun, 
357;54fiorfc.  562. 
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place  her  between  two  other  boats,  but  placed  her  on  the  out- 
side of  a  tier  of  five  boats,  being  on  the  right  or  westerly  side 
going  down  the  river;  that  an  easterly  wind  was  prevailing, 
and  by  the  waves  and  storms  a  portion  of  the  cargo  was 
washed  away  and  lost,  and  that  certain  amounts  were  ex- 
pended in  preserving  other  portions  of  the  cargo." 

The  referee  further  finds  "that  the  crew  of  the  Caloric  did 
not  exercise  proper  care  over  the  boat  in  the  position  in  which 
it  was  placed."  He  further  finds  "that  if  the  Caloric  had  been 
placed  and  fastened  between  two  deck  boats  in  the  tier  in 
which  she  was  towed,  notwithstanding  the  want  of  care  in 
trimming  the  boat,  and  notwithstanding  the  want  of  skill  or 
otherwise  on  the  part  of  her  crew,  the  loss  of  property  would 
not  have  occurred,  and  the  Plaintiff  would  not  have  sustained 
the  injury  complained  of." 

The  referee  reported  in  favor  of  the  Plaintiff,  and  the  judg- 
ment upon  his  report  was  affirmed  by  the  General  Term  of  the 
Fifth  District. 

The  Defendants  now  appeal  to  this  Court 

George  P.  Comstock  for  Appellant. 

Daniel  Pratt  for  Respondents. 

Hunt,  J. — The  Defendants  contracted  to  tow  the  Plaintiff's 
lx)at,  with  her  cargo,  from  Albany  to  New  York,  and  to  use 
care  and  diligence  in  the  performance  of  this  undertaking. 
The  former  portion  of  this  agreement  was  express.  The 
latter  was  implied.  The  Defendants  made  a  further  express 
agreement  that  the  boat  should  be  placed  in  a  particular  posi- 
tion in  the  fleet  of  the  boats  of  which  she  formed  a  part. 

The  boat  was  towed  to  her  destination,  but  was  placed  in  a 
different  position  from  that  agreed  to  be  assigned  to  her. 

Her  cargo  was  lost  and  damaged  by  the  waves  and  storms 
upon  the  river  while  in  this  transit. 

This  injury  would  not  have  occurred  had  the  boat  been 
placed  in  the  position  agreed  upon. 

Here  is  an  agreement  duly  made,  a  breach,  and  an  injury 
resulting  from  such  breach.  Stopping  here,  the  Plaintiff's 
cause  of  action  is  perfect. 
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The  Defendants  now  answer  to  the  claim  thus  made  upon 
them,  that  it  is  true  the  contract  was  made  as  alleged,  and  the 
loss  occurred  as  stated,  and  that  it  would  not  have  occurred 
had  the  boat  been  located  as  agreed  upon;  but  they  say  further, 
that  no  loss  would  have  occurred  to  the  boat  or  her  cargo,  even 
as  she  was  placed,  if  proper  care  had  been  exercised  by  those 
in  charge  of  her.  The  question  is  thus  presented  whether  the 
Defendants'  failure  to  perform  the  contract  as  agreed  on  their 
part  relieved  the  Plaintiff  from  the  necessity  of  care  and  atten- 
tion on  his  part.  The  referee's  finding  of  facts  is  conclusive 
upon  us,  and  is  to  be  justly  and  fairly  construed. 

I  construe  it  to  mean  that  the  Caloric  was  not  perfectly 
trimmed  by  those  in  charge  of  her ;  that  there  was  a  want  of 
skill  and  a  want  of  care  in  her  management  which  caused  the 
loss  in  question. 

The  referee  does  not  say  this  in  precise  words,  but  his  lan- 
guage is  fairly  and  justly  open  to  this  interpretation  and  to 
none  other. 

"I  find  that  the  crew  of  the  Caloric  did  not  exercise  proper 
care  over  the  boat  in  the  position  in  which  it  was  placed.  I 
further  find  that  if  the  Caloric  had  been  placed  and  fastened 
between  two  deck  boats,  in  the  tier  of  boats  in  which  she  was 
placed,  notwithstanding  the  want  of  care  in  trimming  the  boat, 
and  notwithstanding  the  want  of  skill  or  otherwise  on  the  part 
of  her  crew,  the  loss  of  property  would  not  have  occurred,"  &c. 

Want  of  care  in  trimming  the  boat,  and  want  of  skill  in  her 
management,  are  here  clearly  stated;  and  the  implication  is 
strong  that  they  caused  the  loss,  as  the  referee  says  that  not- 
withstanding this,  the  loss  would  not  have  occurred  if  she  had 
been  placed  between  two  other  boats. 

While  the  general  rule  is  too  familiar  for  discussion,  that  a 
party  cannot  recover  for  the  loss  of  his  property,  or  from  in- 
jury to  his  person,  when  his  own  negligence  has  to  any  extent 
contributed  to  the  result,  it  is  insisted  that  the  principle  does 
not  apply  to  a  case  like  the  present. 

(Mackay  v.  New  York  Central  R.  R.  Co.,  35  N.  Y.  75; 
Ernst  V.  Hundson  R.  R.  R.,  id.  9;  Deyo  v.  N.  Y.  Central  R.  R. 
Co.,  34  N.  Y.  9;  Brown  v.  Same,  id.  404;  Tonawanda  R.  R. 
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Co.  V.  Munger,  4  N.  Y.  349;  S.  C.  5  Denio,  255 ;  Railroad  Co. 
V.  Aspell,  23  Penn.  R.  147.) 

It  is  said  that  the  Plaintiff  may  have  known  his  crew  to 
have  been  careless  or  ignorant,  and  may  have  intended  to 
guard  himself  in  this  respect  by  securing  an  inside  position  for 
his  boat. 

Had  the  present  been  an  action  upon  a  policy  of  insurance, 
this  argument  would  have  been  quite  satisfactory.  In  such  a 
case,  negligence  of  servants  or  agents  is  one  of  the  perils  in- 
sured against,  and  this  is  well  understood  by  both  parties  to  the 
contract.  The  Defendants  did  not  undertake  such  a  risk  in  the 
contract  in  question ;  but  they  had  a  right,  as  in  all  similar  con- 
tracts, to  look  for  reasonable  care  and  attention  on  the  part  of 
the  Plaintiff  in  the  management  of  his  property. 

The  Plaintiff  could  only  have  obtained  the  benefit  of  such  an 
argument  by  an  express  agreement  with  the  Defendants  that 
they  would  be  liable  for  damages,  notwithstanding  the  occur- 
rence of  any  negligence  on  the  part  of  the  Plaintiff  and  his 
agents  during  the  voyage.  Doubtless  it  was  competent  to  the 
Defendants  to  make  such  a  bargain,  but  they  do  not  appear  to 
have  done  so  in  the  present  instance.  They  were  not  insured 
against  the  waves  and  storms.  They  are  not  common  carriers 
(3  Hill,  9;  7  id.  533;  2  Coms.  204;  4  Seld.  375). 

We  are  to  look,  then,  at  the  actual  cause  of  the  loss,  to  de- 
termine the  liability  and  its  extent. 

Wilson  V.  The  Newport  Dock  Company  ( 1  Law  Reports, 
Court  of  Exchequer,  177,  191)  is  strongly  in  point 

In  that  case  it  appeared  that  the  Defendants  were  the  pro- 
prietors of  a  dock  on  the  river  Usk,  connecting  nearly  with  the 
ocean,  which  was  used  for  the  reception  of  ships  inside  the 
dock  for  the  purpose  of  repair.  On  a  day  and  a  time  named 
they  agreed  with  the  Plaintiff  to  receive  and  repair  his  ship. 
The  ship  was  towed  down  to  the  dock  at  the  time  appointed, 
but  owing  to  a  breaking  of  the  gate-chains  of  the  dock  the  De- 
fendants could  not  receive  her. 

A  discussion  arose  between  the  pilot  and  the  captain  as  to 
what  should  be  done  with  the  vessel;  whether  she  should  be 
taken  up  the  river  to  where  she  came  from,  or  to  a  place  called 
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West  Point,  or  into  deep  water,  or  remain  where  she  was. 
Eventually  the  anchor  was  cast,  and  the  ship  remained  where 
she  was,  outside  of  the  dock.  In  a  few  hours  she  grounded  on 
a  sand  bank,  and  broke  her  back.  The  action  was  to  recover 
for  the  damages  occasioned  by  the  injury.  The  jury  found 
affirmatively  that  neither  the  captain  nor  the  pilot  was  guilty 
of  negligence,  but  were  unable  to  agree  upon  an  answer  to  the 
question,  what  ought  to  have  been  done  with  the  ship.  On  that 
finding  a  verdict  was  directed  to  be  entered  for  the  Plaintiff. 
On  appeal  to  the  Court  of  Exchequer,  it  was  held  that  the  find- 
ing of  the  jury  was  not  sufficient  to  enable  the  Court  to  draw 
any  conclusion  as  to  whether  the  loss  was  occasioned  under 
circumstances  rendering  the  Defendants  liable  for  the  damage 
to  the  ship,  as  a  consequence  of  their  breach  of  contract,  and  a 
new  trial  was  ordered.  Notwithstanding  the  admitted  breach 
of  a  precise  contract,  and  notwithstanding  the  affirmative  find- 
ing that  neither  the  captain  nor  the  pilot  was  in  fault,  Pollock, 
C.  B.,  says:  **If  there  was  any  place  of  safety  to  which  the 
vessel  might  have  been  taken,  and  could  have  been  taken,  we 
think  the  Plaintiff  is  not  entitled  to  recover.  The  jury  could 
not  agree  on  an  answer  to  this  question.  If  they  had  found 
this  question  in  the  affirmative,  we  think  the  Plaintiff  was 
clearly  not  entitled  to  recover,  and  we  presume  the  Judge 
would  have  directed  a  verdict  for  the  Defendants."  If  it  had 
been  conceded,  as  in  the  case  before  us,  that  the  captain  had 
been  negligent  or  in  fault,  it  is  manifest  that  a  verdict  would 
have  been  ordered  for  the  Defendant. 

The  question  is  essentially  one  of  damages.  The  Defend- 
ants were  guilty  of  a  breach  of  their  contract,  and  therefore 
liable  at  least  to  nominal  damages.  When  a  claim  to  further 
damages  is  preferred,  the  question  at  once  arises,  did  the 
damage  claimed  flow  directly  from  a  breach  of  the  contract,  or 
was  it  a  remote  result ;  or  was  it  caused  or  aggravated  by  the 
conduct  of  the  Plaintiff?  If  within  the  latter  suggestion, 
although  it  may  have  been  proximate,  the  Plaintiff  cannot  re- 
cover. The  question  of  proximate  or  remote  damages  was 
learnedly  discussed  in  the  case  of  Wilson  v  The  Newport  Dock 
Co.  (sup.),  and  in  Hadley  v,  Baxendale  (9  Exch.  R.  341); 


1867.]  MILTON  v.  HUDSON  R.  STEAMBOAT  CO.  257 

Opinion  by  Hunt,  J. 

and  in  Boyd  v,  Fitt  (14  Irish  Com.  Law  Rq).  43),  and  has 
been  examined  in  this  Court  in  Griffin  v,  Colver  (16  N.  Y.  R. 
494);  and  in  Hamilton  v.  McPherson  (28  N.  Y.  R.  72). 

The  rule  is  established  by  these  cases  that  the  damages  to  be 
recovered  are  those  that  flow  naturally  and  directly  from  the 
breach  of  the  contract;  that  they  do  not»embrace  speculative 
profits,  nor  damages  which  could  have  been  avoided  by  the 
reasonable  exertions  of  the  party  injured;  and  that  if  such 
damages  are  enhanced  by  his  negligence  or  wilfulness,  the  in- 
creased loss  justly  falls  on  him. 

This  principle  is  applicable  to  the  present  case.  The  Defend- 
ants are  liable  to  pay  all  damages  which  the  Plaintiff  has  sus- 
tained by  a  failure  to  locate  his  boat  between  two  other  boats ; 
but  the  damages  must  have  been  the  immediate  result  of  such 
failure  to  locate,  and  not  have  been  caused  or  aggravated  by 
the  Plaintiff's  own  negligence.  It  appears  expressly,  however, 
that  if  his  servants  and  agents  had  made  reasonable  exertions 
to  protect  his  property,  the  loss  in  question  would  not  have 
occurred.  He  cannot,  therefore,  call  upon  the  Defendants  to 
respond. 

It  is  urged  by  the  Plaintiff's  counsel  that  this  principle  of 
contributory  negligence  does  not  apply  in  cases  of  contract,  but 
only  to  cases  where  the  action  is  founded  on  tort.  Many  of 
the  cases  above  recited  were  upon  contract.  The  case  of  Ham- 
ilton V,  McPherson  (sup.),  was  that  of  a  contract  to  transport 
oats  from  Perth,  in  Canada,  to  Oswego,  within  a  given  tinae. 
In  consequence  of  failure  to  transport  them  within  the  ap- 
pointed time,  the  oats  became  heated  and  mouldy.  Here  was 
a  case  of  contract,  and  where  the  damages  resulted  directly 
from  the  breach ;  and  leaving  the  transaction  as  I  have  thus  far 
stated  it,  the  Plaintiff  was  entitled  to  recover  the  damages  to 
the  oats. 

When,  however,  it  further  appeared  that,  notwithstanding 
the  breach  as  to  time,  the  oats  would  not  have  been  injured  if 
they  had  been  handled  and  stirred,  it  was  held  that  the  damage 
resulted  as  well  from  a  failure  to  bestow  the  required  care  upon 
them  as  from  the  delay  in  transportation,  and  that  the  Plaintiff 
could  not  recover.    In  many  of  the  railroad  cases  already  cited. 
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and  the  others  with  which  our  reports  abound,  the  action  is 
based  upon  an  express  contract  safely  to  carry  the  Plaintiff  or 
bis  property,  and  an  alleged  breach  of  this  contract;  and  it  is 
in  such  cases  that  the  principle  of  contributory  negligence  is 
laid  down. 

The  case  of  Davis  v.  Garrett  (6  Bingh.  R.  716),  cited  by  the 
Plaintiff,  is  an  authority  on  the  point  of  the  nearness  of  the 
damages  caused  by  the  Defendant's  breach  of  contract.  In 
that  case  the  Plaintiff  put  on  board  the  Defendant's  barge, 
lime,  to  be  transported  from  the  Medway  to  London.  The 
master  unnecessarily  deviated  from  the  usual  course,  and  dur- 
ing the  deviation  a  tempest  wet  the  lime,  and  the  barge  taking 
fire  thereby,  the  whole  was  lost. 

It  was  objected  that  the  damage  was  not  sufficiently  proxi- 
mate, inasmuch  as  the  loss  might  have  occurred  by  the  same 
tempest  if  the  barge  had  proceeded  in  her  direct  course.  The 
Court  held  against  the  objection,  and  that  the  Defendant  could 
not  set  up  against  his  own  wrongful  act  the  bare  possibility  of 
a  loss,  if  his  wrongful  act  had  not  been  committed.  The  ques- 
tion is  not  presented  of  how  the  matter  would  stand  upon  such 
a  claim  for  damages,  if  the  Plaintiff's  own  wrongful  or  negli- 
gent act  had  contributed  to  the  result. 

The  case  of  Parmalee  v.  Wilks  (22  Barb.  539),  affirmed  in 
this  Court,  presents  a  similar  principle. 

The  Defendant  there  contracted  to  transfer  a  raft  of  logs 
from  Port  Maitland,  in  Canada,  to  Black  Rock,  near  Buffalo, 
and  to  start  at  a  given  hour  in  the  morning.  He  did  not  start 
till  several  hours  after  the  time  agreed  upon,  and  by  the  occur- 
rence of  a  storm  the  raft  was  broken  up  and  all  the  logs  scat- 
tered over  the  lake.  The  jury  found  that  the  accident  would 
not  have  occurred  if  the  Defendant  had  commenced  the  voyage 
at  the  time  agreed  upon.  The  Court  held  that  the  Plaintiff  had 
the  right  to  make  the  time  of  departure  an  essential  part  of  his 
contract,  that  he  had  done  so  in  the  case  under  consideration ; 
and  it  was  found  that  the  loss  occurred  in  consequence  of  the 
Defendant's  failure  to  comply  with  his  contract  in  that  respect, 
and  that  he  must  respond  in  damages. 
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Like  the  case  last  cited,  it  was  a  question  of  proximateness  or 
remoteness  of  damage  simply. 

These  cases  are  authorities  to  show,  if  no  question  of  his 
own  negligence  or  that  of  his  servants  had  intervened,  that  the 
loss  of  the  headings  and  the  staves  from  the  Caloric  was  suffi- 
ciently proximate,  and  that  it  did  not  lie  in  the  Defendants' 
mouth  to  say  that  perhaps  the  same  loss  would  have  occurred 
if  the  boat  had  been  placed  where  the  Defendants  had  agreed 
to  place  her. 

I  think  the  principle  of  contributory  negligence  is  applicable 
here,  and  that  the  Plaintiff  cannot  recover  from  this  finding  of 
facts. 

The  judgment  upon  the  report  of  the  referee,  and  the  judg- 
ment of  the  Greneral  Term,  should  be  reversed,  and  judgment 
ordered  for  the  Defendants,  with  costs. 

Grover^  J. — The  findings  of  the  referee  must  be  assumed  as 
the  facts  of  the  case.  Such  findings  cannot  be  reviewed  in  this 
Court  upon  the  weight  of  evidence. 

It  must  therefore  be  assumed  that  the  Defendant  agreed 
with  the  Plaintiff  to  tow  his  boat  from  Albany  to  New  York, 
placed  between  two  deck  boats  in  the  tow ;  that  instead  of  so 
placing  the  boat,  he  put  it  upon  the  outside  of  the  tow,  on  the 
west  side;  that  the  boat  was  somewhat  careened  when  placed 
in  the  tow,  and  on  its  passage  careened  still  more,  so  as  to  take 
in  water  over  the  side,  causing  the  boat  to  sink  to  such  an  ex- 
tent that  a  portion  of  the  cargo,  consisting  of  staves  and  head- 
ings, washed  off  from  the  boat  and  was  lost.  That  if  the  boat 
had  been  placed  in  the  tow  as  agreed,  such  loss  would  not  have 
happened,  notwithstanding  the  negligence  of  the  crew  of  the 
Plaintiff's  boat.  That  there  was  a  master  and  crew  on  board 
the  Plaintiff's  boat  during  the  passage ;  that  they  did  not  exer- 
cise proper  care  of  the  boat  in  the  situation  in  which  she  was 
in  fact  placed. 

The  particulars  showing  want  of  care  are  not  expressly 
found,  but  are  perfectly  obvious  from  the  finding.  First,  in 
not  preventing  the  careening  of  the  boat,  by  shifting  a  portion 
of  the  cargo  upon  the  boat  to  the  opposite  side.    Second,  in  not 
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giving  notice  of  the  situation  of  the  boat  to  the  steamer  having 
it  in  tow.  The  referee  does  not  expressly  find  that  the  loss 
would  not  have  happened  in  the  situation  in  which  the  boat  was 
placed  had  proper  care  been  exercised  by  the  captain  and  crew, 
but  that  such  was  his  conclusion  appears  from  his  findings  of 
fact,  taken  in  connection  with  the  legal  conclusion  found,  that  a 
want  of  skill  or  care  on  the  part  of  the  crew,  which  would  not 
have  resulted  in  a  loss  to  the  Plaintiff  if  the  Defendant  had 
towed  his  boat  in  the  manner  agreed,  does  not  exempt  the  De- 
fendants from  the  obligations  of  the  contract. 

This  legal  conclusion,  and  the  finding  of  want  of  care  in  the 
master  of  the  boat  and  crew,  are  wholly  superfluous  upon  any 
other  hypothesis. 

The  question  comes  to  this — whether  the  Defendant,  having 
agreed  to  tow  the  Plaintiff's  boat  in  a  particular  position, 
where  loss  would  not  have  occurred,  and  in  violation  of  his 
agreement  places  the  boat  in  a  different  position,  where  a  loss 
does  occur,  but  which  would  not  but  for  the  negligence  of  the 
master  and  crew  in  charge  of  the  boat,  is  liable  for  such  loss? 

The  Defendant  was  not  a  common  carrier,  or  liable  as  such 
(Wells  V,  Steam  Nav.  Co.,  2  Coms.  204). 

He  is  liable  for  a  breach  of  his  contract,  but  only  for  such 
damages  as  the  opposite  party,  by  reasonable  care  and  dili- 
gence, could  not  guard  against  (Miller  v.  Mariner's  Church,  7 
Greenleaf,  51).  Indeed  the  principle  may  be  regarded  as  ele- 
mentary, and  founded  not  only  in  reasons  of  public  policy,  but 
common  honesty. 

It  follows  that  the  Defendant  is  not  liable  for  the  damages 
recovered  in  this  action. 

Cases  upon  contracts  of  insurance  have  no  analogy  to  the 
present  case. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered. 

All  concur. 

Reversed.  JOEL  TIFFANY, 

State  Reporter. 
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THE  PEOPLE  EX  rel.  WM.  B.  STEPHENS,  Supervisor 
OF  THE  Town  of  Fremont^  Respondent,  v.  PETER 
HALSEY,  Treasurer  of  Steuben  County,  Appellant. 

Board  of  Assessors — County  Trcasurer-^Judicial  and  Ministerial  Officers — 
Assessmen t  Rolls — Manda mus — Relator. 

The  duty  of  assessors  in  determining  the  amount  to  be  entered  upon  the 
tax  roll  is  a  judicial  one.  The  duty  of  the  County  Treasurer  to  issue  his 
warrant  for  the  collection  of  such  tax  is  ministerial. 

The  determination  of  the  assessors  is  conclusive  mitil  set  aside  by  a  pro- 
ceeding legally  instituted  for  such  purpose,  and  it  is  not  within  the  author- 
ity of  the  County  Treasurer  to  disregard  such  determination  and  refuse  to 
issue  the  proper  warrant  for  the  collection  of  the  tax. 

The  writ  of  mandamus  may  in  a  proper  case  issue  against  the  County 
Treasurer,  requiring  him  to  issue  his  warrant,  &c.,  on  the  relation  of  a 
private  citizen  who  has  an  interest  in  having  such  tax  collected. 

This  is  an  appeal  from  an  order  entered  at  the  General 
Term  of  the  Supreme  Court,  in  the  Seventh  District,  on  the 
28th  of  May,  1867,  affirming  an  order  of  the  Special  Term, 
directing  a  mandamus  to  issue  to  compel  the  Treasurer  of 
Steuben  county  to  issue  his  warrant  for  the  collection  of  a  cer- 
tain tax. 

A  certain  B.  F.  Young,  agent  in  the  county  of  Steuben  for 
William  Earl  of  Craven,  Alexander  Oswald,  and  Edmund  B. 
Estcourt,  non-residents  of  the  State,  made  out  and  delivered  to 
the  Defendant,  as  County  Treasurer,  a  sworn  statement  of  the 
debts  due  to  them,  in  twenty-five  different  towns  in  Steuben 
county,  as  required  by  section  2  of  the  laws  of  1851  (p.  722). 
This  statement  purported  to  be  "the  true  account  of  all  debts 
owing"  to  said  Craven,  Oswald  and  Estcourt,  "which  are 
liable  to  taxation  under  said  act." 

In  that  statement  the  amount  of  debts  due  from  persons  in 
the  town  of  Fremont  was  stated  at  $6,505. 

This  statement  was  delivered  by  the  Treasurer  to  the  assess- 
ors of  the  said  town,  and  they,  within  the  time  in  which  they 
were  required  by  law  to  complete  their  assessment-roll  for  the 
year  1865,  entered  on  said  roll  the  names  of  the  said  non-resi- 
dents, and  the  sum  of  $50,000  as  being  the  aggregate  amount 
due  them  in  the  town  of  Fremont.    In  regard  to  this  valuation 
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of  the  indebtedness,  the  affidavit  of  Daniel  Brownell,  one  of  the 
assessors  of  the  town  of  Fremont  states  that  the  amount 
so  entered  on  said  roll  was  the  amount  of  debts 
owing  to  these  non-residents,  according  to  the  best  in- 
formation which  the  assessors  could  obtain;  that  such 
information  was  derived  partly  from  the  personal  in- 
quiries of  the  deponent,  and  that  the  assessors,  in  making  said 
assessment,  designed  to  enter  on  the  roll  such  an  aggregate 
amount  (although  somewhat  less  than  the  actual  amount),  as 
would  be  a  fair  valuation,  compared  with  the  assessment  of 
other  personal  and  real  property  liable  to  assessment  in  said 
town. 

The  tax  upon  this  assessment  of  $50,000,  amounting  to  the 
sum  of  $2,126.98,  not  having  been  paid,  the  County  Treasurer 
declined  to  issue  his  warrant  for  its  collection,  upon  the 
ground,  as  stated  by  him  in  his  affidavit,  that  "it  appeared  that 
said  tax  was  levied  on  an  assessment  of  $50,000,  instead  of 
upon  $6,505,  which  was  the  amount  returned  by  the  agent  to 
deponent,  and  by  deponent  to  said  assessors." 

An  application  was  accordingly  made  to  the  Supreme  Court, 
by  William  B.  Stephens,  the  Supervisor  of  the  town  of  Fre- 
mont, that  a  writ  of  mandamus  issue  directed  to  Peter  Halsey, 
the  said  Treasurer,  commanding  him  to  issue  his  warrant  to 
the  Sheriff  of  Steuben  county,  or  any  county  of  this  State 
where  any  debtor  of  such  non-residents  resides,  commanding 
him  to  make  of  the  goods  and  chattels  and  real  estate  of  such 
non-residents  the  amount  of  such  taxes  required  by  law. 

This  application  was  granted  by  the  Special  Term, by  an  order 
entered  July  28th,  1866,  which  order  was  affirmed  by  the  Gen- 
eral Term,  from  which  decision  the  appeal  is  taken  to  this 
Court. 

Hakes  &  Stez'cns  for  Respondent. 

George  S.  Jones  for  Appellant. 

FuLLERTON,  J. — The  statement  furnished  by  the  agent 
Young,  in  compliance  with  the  "act  to  subject  certain  debts 
owing  to  non-residents  to  taxation"  (Laws  of  1851,  chap.  371, 
p.  721),  was  not  conclusive  on  the  assessors,  and  it  was  their 
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right,  and,  if  they  suspected  its  accuracy,  their  duty,  to  go  be- 
yond it,  and  ascertain  by  means  of  other  agencies  the  amount 
of  the  debts  subject  to  taxation,  under  the  provisions  of  the 
law  referred  to. 

By  that  act  the  agent  was  required  to  return  "  all  debts 
owing  by  inhabitants  to  persons  not  residing  within  the  United 
States." 

Instead  of  this,  however,  the  statement  furnished  purported 
to  be  "a  true  account  of  all  debts  owing,  which  are  liable  to 
taxation  under  said  act.''  This  was  a  palpable  evasion  of  the 
statute.  It  was  not  for  the  agent  to  constitute  himself  the 
judge  of  what  debts  were  liable  to  taxation,  and,  in  so  doing, 
he  made  it  necessary  for  the  assessors  to  seek  elsewhere  for  the 
information  he  had  withheld.  Whether  the  amount  which 
they  taxed  was  in  excess  of  the  amount  actually  due,  is  a  ques- 
tion not  before  the  Court. 

In  determining  that  amount,  the  assessors  acted  judicially 
(VanRensselaer  v.  Witbeck,  7  Barb.  133;  same  v,  Cottrell,  ib. 
129;  Bloom  v,  Burdick,  1  Hill,  130)  ;  and  their  assessment  was 
conclusive,  until  set  aside  by  a  proceeding  instituted  for  that 
purpose.  At  all  events  it  was  not  in  the  power  of  the  County 
Treasurer  to  question  its  accuracy  or  legality,  when  called 
upon  to  issue  his  warrant  for  its  collection.  His  duty  was 
purely  ministerial  in  its  character,  and  could  not  be  mistaken. 

His  disregard  of  the  judicial  determination  of  a  body  con- 
stituted for  that  purpose,  and  his  attempt  to  substitute  for  it 
his  own  unauthorized  judgment,  are  highly  reprehensible,  and 
should  not  pass  without  rebuke.  Such  conduct  is  subversive  of 
good  order,  and  detrimental  to  the  public  interests.  The  writ 
of  mandamus  may,  in  a  proper  case,  and  in  the  absence  of  an 
adequate  remedy  by  action,  issue  on  the  relation  of  a  private 
individual,  to  redress  a  wrong  personal  to  himself,  or  on  the 
relation  of  one  who,  in  common  with  all  other  citizens,  is  inter- 
ested in  having  some  act  done,  of  a  general  public  nature,  de- 
volving as  a  duty  upon  a  public  officer  or  body  who  refuse  to 
perform  it. 

The  collection  of  a  tax  legally  assessed,  in  which  all  the  in- 
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habitants  of  any  political  division  of  the  State  have  a  common 
interest,  is  an  instance  of  this  character,  and  such  collection 
may  be  enforced  by  any  one  of  such  citizens.  It  follows,  there- 
fore, that  Stephens,  being  a  citizen  and  tax-payer  of  the  county 
of  Steuben,  was  properly  made  a  debtor  in  this  case.  This  rule 
was  adopted  in  the  case  of  the  People  v.  Collins  (19  Wend. 
56) — a  well-considered  case — and  has  since  been  frequently 
followed. 

(The  People  v.  Board  of  Supervisors,  18  How.  Pr.  R.  463; 
same  v.  Tracy,  1  id.  186;  same  v.  Supervisors  of  Niagara 
County,  4  Hill,  20 ;  same  v.  Supervisors  of  Chenango  County, 
8  N.  Y.  317.) 

Prior  to  the  case  of  The  People  v,  Collins  (supra),  there 
was  no  settled  practice  in  this  State  on  this  subject;  and  the 
rule  there  adopted,  though  differing  from  that  which  prevails 
in  many  of  the  other  States,  seems  to  be  a  reasonable  one,  and 
in  many  instances  actually  necessary  to  obtain  speedy  redress 
for  wrongs  affecting  the  public  interests. 

It  might  with  propriety  be  said  in  this  case  that  the  county, 
as  the  trustee  of  the  people,  and  as  such  trustee  entitled  to  the 
money  in  question,  was  the  sufferer ;  and  that,  inasmuch  as  by 
statute,  "all  acts  and  proceedings  by  or  against  a  county,  in  its 
corporate  capacity,  shall  be  in  the  name  of  the  Board  of  Super- 
visors of  such  county"  (1  R.  S.  846,  §  3),  that,  therefore,  that 
body  should  have  been  the  Relator  in  a  proceeding  by  manda- 
mus to  compel  the  collection  of  the  taxes  assessed  for  its  bene- 
fit. That  the  county,  through  its  Supervisors,  might  have 
properly  acted  in  that  capacity,  is  not  denied ;  yet,  to  adopt  the 
rule  that  no  citizen  could  so  act,  would  be  imposing  an  unneces- 
sary burden  on  the  county,  and  involve  unnecessary  delay  in 
redressing  its  wrongs.  To  convene  so  large  a  body  as  a  Board 
of  Supervisors,  for  extraordinary  purposes,  would  be  attended 
with  great  inconvenience  to  individual  officers,  and  entail  a 
large  expense  upon  the  people.  Inasmuch  as  the  people  them- 
selves are  the  Plaintiffs  in  a  proceeding  by  mandamus,  it  is  not 
of  vital  importance  who  the  Relator  should  be,  so  long  as  he 
does  not  officially  intermeddle  in  a  matter  with  which  he  has  no 
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does  not  officially  intermeddle  ina  matter  with  which  he  has  no 
concern. 

The  office  which  a  Relator  performs  is  merely  the  instituting 
a  proceeding  in  the  name  of  the  people,  and  for  the  general 
benefit.  The  rule,  therefore,  as  it  is  sometimes  stated,  that  a 
Relator,  in  a  writ  of  mandamus,  must  show  an  individual  right 
to  the  thing  asked  for,  must  be  taken  to  apply  to  cases  where 
an  individual  interest  is  alone  involved,  and  not  to  cases  where 
the  interest  is  common  to  the  whole  community.  This  is  the 
rule  adopted  in  many  of  the  States  (Hamilton  v.  The  State, 
3  Ind.  452;  S.  C  10  id.  8;  State  v.  County  Judge,  7  Iowa,  186; 
State  V.  Bailey,  ib.  390;  Comrs.  of  Pike  County  v.  State,  11 
111.  202).  The  rule  is  different  in  other  States  (Heffner  v. 
The  Commonwealth,  28  Penn.  State  Rep.  108;  The  People  v, 
the  Regents  of  the  University,  4  Mich.  98;  The  People  v.  The 
Inspectors  of  State  Prisons,  ib.  187;  Arberry  v.  Beavers,  6 
Texas,  457 ;  Sanger  v.  Commissioners  of  Kennebec,  25  Maine, 
291).  But  the  practice  which  has  so  long  prevailed  here, 
though  never,  so  far  as  I  can  discover,  passed  upon  directly  by 
the  Court  of  last  resort,  where  the  objection  was  raised,  seems 
to  be  a  reasonable  and  convenient  one,  and  ought  now  to  be 
considered  as  settled. 

This  in  no  way  conflicts  with  the  decision  of  this  Court  in 
the  case  of  Doolittle  z/.  The  Supervisors  of  Broome  County 
(18  N.  Y.  155),  where  it  was  held  that  an  action  could  not  be 
maintained  by  a  person  having  no  interest  other  than  that 
which  was  common  to  all  the  freeholders  of  a  town,  to  have  the 
act  of  a  Board  of  Supervisors,  in  erecting  a  new  town,  declared 
void. 

That  case  was  properly  so  decided.  The  difference  between 
a  case  where  an  individual  acts  as  Relator,  or  representative  of 
the  people  to  redress  a  public  wrong  by  mandamus,  and  one 
where  it  is  sought  to  accomplish  the  same  result  by  an  indi- 
vidual, in  an  action  brought  in  his  own  name,  is  strikingly  ap- 
parent. 

The  order  should  be  affirmed,  with  costs. 

The  Court  were  unanimous  in  approving  the  order,  but  they 


266  PITT  V.  DAVISON.  [Sept., 

Opinion  by  Parker,  J. 

did  not  pass  upon  the  question  whether  the  statement  furnished 
by  the  agent  to  the  assessors  was  conclusive  as  to  the  amount 
to  be  taxed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 

CHARLES  PITT  and  WILLIAM  PITT,  Appellants,  v. 
ERASTUS  DAVISON,  Impleaded,  &c..  Respondent. 

Specific    Performance — Judgment — Contempt — Order     to     show    cause — 

Service. 

In  an  action  to  compel  a  specific  performance  of  an  agreement,  when  an 
order  has  been  made  requiring  the  party,  at  a  certain  time  and  place,  to 
make  out  the  necessary  conveyance,  &c.,  and  the  party  has  failed  to  comply 
with  such  order,  a  further  order  to  such  party,  to  appear  and  show  cause 
why  he  should  not  be  proceeded  against  as  for  a  contempt,  is  a  proceeding 
in  such  action;  and  service  of  such  order  is  well  made  upon  the  attorney 
of  such  party  in  such  actions. 

There  is  a  distinction  between  proceedings  against  a  party  for  a  crim- 

Contempt — Proceedings  to  punish — Practice.  40  N,  Y, 
137,  335;  47  N.  Y.  44;  54  N.  Y.  74;  155  N.  Y.  256;  3  Hun, 
2X1  {ST.&C,  299)  ;  25  Hun,  603 ;  82  Hun,  245  (63  St,  Rep, 
823;  31  N,  Y,  Supp.  375) ;  13  Civ.  Proc.  312. 

Special  proceedings — Termination,  94  N,  Y.  45 ;  20  Misc. 
519  (46  N.  Y.  Supp.  669) ;  4  Redf.  319. 

Contempt — Service  of  mandate.  3  Hun,  672 ;  20  Hun,  184, 
401 ;  43  Hun,  508  (7  St.  Rep.  133;  26  Week.  Dig.  151) ;  42 
App.  Div.  154  (59  N.  Y.  Supp.  23) ;  1  App.  Div.  493  (72  St. 
Rep.  469;  37  N.  Y.  Supp.  405) ;  100  App.  Div.  325  (91  N.  Y. 
Supp.  528)  ;  57  Barb.  446;  39  How.  Pr.  473;  56  How.  Pr. 
221 ;  26  Abb.  N.  C.  367  (14  N.  Y.  Supp.  444)  ;  5  Civ.  Proc. 
61 ;  14  Civ.  Proc.  75;  23  St.  Rep.  566  (6  N.  Y.  Supp.  29;  16 
Civ.  Proc.  348)  ;  36  St.  Rep.  320  (13  N.  Y.  Supp.  395) ;  50 
St.  Rep.  416  (21  A^  Y.  Supp.  562;  23  Civ.  Proc.  51)  50  Super. 
Ct  95. 

Contempt — Civil — Not  special  proceeding.  9  Hun,  203; 
19  Hun,  75;  35  How.  Pr.  371;  44  How.  Pr.  233;  3  Daly, 
i20;  5  Redf.  135. 


1867.]  PITT  V.  DAVISON.  267 

Opinion  by  Parker,  J. 

inal  contempt,  and  proceedings  as  for  a  contempt  for  the  purpose  of  enforc- 
ing any  civil  right  or  remedy. 

Parker^  J. — This  is  an  appeal  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  reversing  an  order  of  the  Special 
Term,  which  denied  Defendant's  motion  to  set  aside  a  previous 
Special  Term  order  adjudging  the  Defendant  guilty  of  a  con- 
tempt of  Court,  and  committing  him  therefor. 

The  action  was  for  a  specific  performance  of  a  contract,  by 
which  Joseph  Davison  agreed  to  convey  certain  premises  to  the 
Plaintiffs.  Judgment  was  rendered  adjudging  the  Plaintiffs 
entitled  to  a  specific  performance  of  the  contract,  and  directing 
this  Defendant  (to  whom  Joseph  Davison  had  fraudulently, 
as  against  the  Plaintiffs,  conveyed  the  premises)  to  convey 
them  to  the  Plaintiffs  free  from  any  incumbrance  which  he  had 
put  upon  them. 

A  certified  copy  of  the  judgment  was  served  upon  the  De- 
fendant personally,  and  he  was  required  to  appear  before  the 
referee  named  in  the  judgment,  at  a  specified  time  and  place, 
and  make  the  conveyance  under  his  direction. 

The  Defendant  did  not  appear  before  the  referee,  but,  at  the 
time  and  place  specified,  his  counsel  appeared  and  offered  to 
read  an  affidavit  of  the  Defendant  in  excuse  of  his  non-com- 
pliance with  that  part  of  the  judgment  which  required  him  to 
convey,  showing  that,  subsequently  to  the  contract  of  sale  to 
the  Plaintiffs,  but  prior  to  the  commencement  of  this  suit,  he 
mortgaged  the  premises  for  $5,000,  which  mortgage,  prior  to 
the  said  judgment,  was  foreclosed,  and  the  premises  sold ;  for 
which  reason  the  Defendant  was  unable  to  convey  the  premises 
to  the  Plaintiffs.  -The  referee  refused  to' receive  the  affidavit  as 
an  excuse,  and  demanded  a  compliance  with  the  judgment, 
which  was  refused.  He  then  made  his  report  to  the  Court, 
showing  the  non-compliance  of  the  Defendant  with  the  require- 
ments of  the  judgment,  and  the  reasons  therefor,  set  forth  in 
said  affidavit.  Afterwards  the  Plaintiffs  obtained  from  a  Jus- 
tice of  the  Court,  at  Chambers,  an  order  requiring  the  Defend- 
ant to  show  cause,  at  a  Special  Term,  "why  an  attachment 
should  not  be  issued  against  him,  and  he  be  punished"  for  his 
alleged  contempt  and  misconduct  in  not  having  conveyed,  &c. 
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This  order  was  founded  upon  the  judgment  entered  in  the  ac- 
tion, the  summons  and  underwriting  of  the  referee  requiring 
the  Defendant  to  appear  before  him  and  convey,  the  affidavit 
of  service  thereof,  with  a  certified  copy  of  the  judgment,  and 
the  report  of  the  referee ;  and  it  contained  a  direction  that  it  be 
served  on  the  Defendant's  attorney.  It  was  so  served,  but  no 
service  was  made  on  the  Defendant  personally.  At  the  Special 
Term  at  which  the  order  was  returnable,  upon  reading  the 
judgment  roll  in  the  action,  together  with  the  said  papers  on 
which  the  order  to  show  cause  was  granted,  and  the  order  to 
show  cause,  with  the  admission  of  service  of  the  same  upon  the 
Defendant's  attorney,  and  after  hearing  counsel  for  the  re- 
spective parties,  the  Court  adjudged  the  Defendant  guilty  of  a 
contempt  of  Court,  in  wilfully  neglecting  and  refusing  to  com- 
ply with  the  terms  and  provisions  of  the  judgment,  and  or- 
dered that  he  be  committed  to  the  common  jail  of  the  city  and 
county  of  New  York,  and  there  be  closely  confined  and  kept 
until  he  should  comply  with  the  requirements  of  the  judgment. 
The  Defendant  was  subsequently  arrested  upon  a  precept  is- 
sued pursuant  to  the  order,  and  committed  to  jail. 

He  then  made  a  motion  to  set  aside  the  order  under  which 
He  was  committed,  and  to  be  discharged  from  imprisonment; 
which  motion  was  founded  upon  the  papers  on  which  that 
order  was  based,  together  with  affidavits  showing  that  he  had 
no  present  knowledge  of  the  order  to  show  cause  above  men- 
tioned, until  after  the  granting  of  the  order  directing  his  im- 
imprisonment.  In  opposition  to  the  motion,  affidavits  were 
read  on  the  part  of  the  Plaintiffs,  showing  that  after  the 
referee  had  reported,  and  some  nine  months  before  the  grant- 
ing of  the  said  order  to  show  cause,  a  similar  order  to  show 
cause  had  been  made  without  any  direction  as  to  its  service, 
and  that  after  diligent  search  the  Plaintiffs  were  unable  to 
make  personal  service  thereof;  also  controverting  the  fact 
stated  in  Defendant's  affidavit,  of  his  want  of  knowledge  of  the 
last  order  to  show  cause. 

This  motion  was  denied  at  the  Special  Term.  The  General 
Term,  on  appeal,  reversed  the  order  denying  the  motion,  and 
discharged  the  Defendant  from  imprisonment.     It  is  from  the 
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order  of  the  General  Term,  thus  made,  that  this  appeal  is  taken. 

Was  there  any  such  irregularity  or  defect  in  the  granting  of 
the  order  under  which  the  Defendant  was  arrested  and  im- 
prisoned, as  to  require  that  it  be  set  aside? 

By  the  1st  section  of  title  13,  chap.  8,  part  3  of  the  Revised 
Statutes,  entitled,  "Of  proceedings,  as  for  contempts,  to  en- 
force civil  remedies,  and  to  protect  the  rights  of  parties  in  civil 
actions"  (2  Rev.  Stat.  534,  1st  ed.),  provision  is  made  that 
every  Court  of  Record  shall  have  power  to  punish,  by  fine  and 
imprisonment,  or  either,  parties  to  suits,  and  others  for  any 
disobedience  to  any  lawful  order,  decree,  or  process  of  such 
Court,  whereby  the  rights  or  remedies  of  a  party  in  a  cause  or 
matter  depending  in  such  Court  may  be  defeated,  impaired,  im- 
peded or  prejudiced.  And  by  section  285  of  the  Code,  it  is  pro- 
vided that  when  a  judgment  requires  the  performance  of  any 
other  act  than  the  payment  of  money,  "a  certified  copy  of  the 
judgment  may  be  served  upon  the  party  against  whom  it  is 
given,  or  the  person  or  officer  who  is  required  thereby,  or  by 
law,  to  obey  the  same,  and  his  obedience  thereto  enforced.  If  he 
refuse  he  may  be  punished  by  the  Court,  as  for  a  contempt."  It 
fuse  he  may  be  punished  by  the  Court,  as  for  a  contempt."  It 
is  plain,  then,  that  the  Defendant,  upon  refusing  to  obey  the 
judgment,  was  guilty  of  misconduct  which  made  him  liable  to 
be  proceeded  against  as  for  contempt. 

Two  methods  of  proceeding  against  a  party  for  such  miscon- 
duct are  provided  for  by  section  5  of  the  statute  in  relation  to 
contempts,  above  referred  to,  which  are  as  follows : 

*'The  Court  shall  either  grant  an  order  on  the  accused  party, 
to  show  cause  at  some  reasonable  time  to  be  therein  specified, 
why  he  should  not  be  punished  for  the  alleged  misconduct,  or 
shall  issue  an  attachment  to  arrest  such  party,  and  to  bring  him 
before  such  Court,  to  answer  for  such  misconduct." 

If  the  proceeding  by  attachment  is  adopted,  the  party  ac- 
cused is  to  be  arrested  and  brought  personally  before  the 
Court,  unless  he  gives  a  bond,  with  sureties,  to  appear  on  the 
return  of  the  attachment,  and  abide  the  order  and  judgment  of 
the  Court  thereupon  (§  12);  and  when  he  is  brought  into 
Court  upon  the  attachment,  the  Court  must  cause  interroga- 
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tories  to  be  filed,  specifying  the  facts  and  circumstances  alleged 
against  him,  and  requiring  his  answer  thereto  (§  19). 
Under  this  mode  of  proceeding,  no  order  for  punish- 
ment for  the  misconduct  by  fine  or  imprisonment  can  be 
made,  unless  the  party  accused  shall  have  been  brought  per- 
sonally into  Court,  upon  the  attachment,  or  shall  have  volun- 
tarily appeared  therein;  but  in  default  of  his  being  so  brought 
in,  or  so  appearing,  the  Court  either  awards  another  attach- 
ment, or.  orders  the  bond  taken  on  his  arrest  to  be  prosecuted. 

If  the  other  mode  of  proceeding  is  adopted,  there  is  no  spe- 
cific direction  in  the  statute  in  regard  to  the  manner  in  which 
the  order  to  show  cause  shall  be  served,  or  as  to  the  course  of 
proceeding  after  service,  except  that  section  3  provides  that 
when  the  misconduct  is  not  committed  in  the  immediate  view 
or  presence  of  the  Court,  the  Court  shall  be  satisfied  by  due 
proof  by  affidavit  of  the  facts  charged,  "and  shall  cause  a  copy 
of  such  affidavits  to  he  served  on  the  party  accused,  a  reason- 
able time  to  enable  him  to  make  his  defence." 

The  mode  of  proceeding  adopted  in  the  case  at  bar,  was  by 
the  order  to  show  cause,  and  the  question  is,  whether  personal 
service  upon  the  Defendant,  of  the  order  to  show  cause,  with 
the  affidavits  upon  which  it  was  granted,  was  necessary. 

The  learned  Judge  who  gave  the  opinion  of  the  General 
Term  in  the  Court  below,  held  that  personal  service  in  such 
cases  is  indispensable,  basing  his  opinion  on  the  well  settled 
principle  of  the  common  law,  that  no  person  shall  be  con- 
demned unheard. 

If  we  keep  in  mind  the  distinction  between  proceedings  to 
punish  criminal  contempts,  and  proceedings  as  for  contempts 
to  enforce  civil  remedies,  we  shall  see  the  reason  why  personal 
notification  of  the  accusation  is,  under  the  principle  invoked  by 
the  learned  Judge,  indispensable  in  the  one  case,  while  it  may 
not  be  in  the  other.  Where  the  proceeding  is  to  enforce  a  civil 
remedy,  the  party  in  default  has  already  had  the  opportunity  of 
contesting  his  liability  to  perform  what  the  proceeding  seeks  to 
compel  him  to  perform,  and  such  proceeding  is,  in  effect,  but  an 
execution  of  the  judgment  or  order  against  him.  There  is  in 
the  nature  of  the  proceeding,  as  carried  out  in  this  case,  no 
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more  reason  for  denouncing  it  as  an  infraction  of  the  principle 
that  no  person  shall  be  condemned  unheard,  than  in  every  other 
case  where  an  execution  may  issue  upon  a  judgment  against  the 
person  of  the  Defendant.  Judgment  in  an  action  for  tort,  for 
example,  is  obtained  against  a  Defendant,  whereby  he  is  con- 
demned to  pay  the  Plaintiff  a  specific  sum  of  money.  In  order 
to  compel  him  to  pay  the  money  he  is  liable  to  arrest  and  im- 
prisonment, and  this  without  any  opportunity  to  show  cause 
against  it.  It  is  the  consequence  of  his  non-payment  of  the 
money,  which  after  personal  notice  and  the  opportunity  to  con- 
test the  claim,  he  has  been  adjudged  to  pay.  He,  therefore,  is 
not  condemned  unheard.  The  execution  against  his  person  is 
in  pursuance  of  the  judgment  which  has  been  rendered  against 
him  by  the  Court,  after  personal  notice  of  the  claim,  and  full 
opportunity  to  be  heard  against  it. 

In  reference  to  the  right  to  be  heard,  the  Defendant,  in  the 
case  at  bar,  occupies  a  similar  position.  His  obligation  specifi- 
cally to  perform  the  contract  in  question  in  the  action,  has  been 
established  by  the  judgment,  in  regard  to  which  he  has  been 
heard;  and  this  proceeding  is  merely  to  enforce  his  fulfilment 
of  that  obligation.  He  can  no  more  impugn  the  proceeding 
upon  the  ground  of  its  contravention  of  the  great  principle  al- 
luded to,  than  if  he  were  Defendant  in  an  execution  against 
his  person  in  an  action  for  tort. 

As  has  already  been  observed,  the  statute  under  which  this 
proceeding  was  instituted,  does  not  specify  in  what  way  the 
order  to  show  cause,  with  the  affidavits  on  which  it  was 
founded,  shall  be  served  upon  the  party  accused.  When  the 
proceeding  is  instituted  by  one  party  to  an  action  against 
another,  to  enforce  the  performance  of  an  order  or  decree,  it  is 
to  be  deemed,  I  think,  a  proceeding  in  the 'action,  and  all  the 
papers  are  entitled  in  the  action  (Stafford  v.  Brown,  4  Paige, 
360;  Brown  v,  Andrews,  1  Barb.  S.  C.  Rep.  227).  Hence  it 
was,  doubtless,  that  the  Chancellor,  in  Albany  City  Bank  v. 
Schermerhom  (9  Paige,  372),  said:  "Where  the  party  pro- 
ceeds by  an  order  to  show  cause,  copies  of  the  order,  and  of  the 
affidavits  and  other  papers  on  which  it  is  founded,  must  be 
served  on  the  accused,  or  his  solicitor,"  &c.     In  Watson  v. 
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Fitzsimmons  (5  Duer.  629),  the  Plaintiff  obtained  an  order  to 
show  cause  why  the  Defendant  should  not  be  punished  for  his 
misconduct  in  refusing  to  deliver  his  property  to  a  receiver. 
Upon  the  return  of  the  order,  the  Defendant  appeared  and 
denied  the  alleged  contempt,  and  the  Court  made  a  further 
order  referring  it  to  a  referee  to  take  testimony  and  report 
whether  the  Defendant  was  guilty  of  a  contempt.  The  referee 
reported  the  Defendant  guilty,  and  upon  his  report,  and  all  the 
prior  proceedings,  the  Plaintiff  moved  the  Court  for  an  order 
adjudging  the  Defendant  guilty  of  the  contempt.  On  the  part 
of  the  Defendant  it  was  insisted  that  the  Court  had  no  power 
to  make  the  order  of  reference.  The  Court,  however,  said: 
"This  proceeding  is  one  had  in  the  action  in  which  the  judgment 
was  recovered,  and  §  271,  sub.  3  [of  the  Code],  authorizes  a 
reference  in  such  a  case."  And  after  adverting  to  the  two 
modes  of  procedure,  by  order  to  show  cause,  and  by  attach- 
ment, the  Court  further  said :  "The  statute  is  silent,  when  the 
mode  first  named  is  adopted,  as  to  the  course  to  be  thereafter 
pursued  whether,  the  Defendant  appears  or  fails  to  appear.  It 
may,  therefore,  be  such  as  conforms  to  the  general  practice  of 
the  Court,  upon  any  order  to  show  cause  why  relief  should  not 
be  granted."  The  proceeding  was  held  regular,  and  the  decision 
was  affirmed  by  the  General  Term,  and,  as  appears  by  a  state- 
ment in  10  Bosw.  R.  697,  was  subsequently  affirmed  in  this 
Court. 

In  the  case  at  bar  it  is  correct,  I  think,  to  say  that  the  pro- 
ceeding was  one  taken  in  the  action.  The  judgment  remained 
unexecuted,  and  the  Court  was  proceeding  in  the  mode  pre- 
scribed by  the  statute,  to  execute  its  judgment.  The  order  to 
show  cause  provided  for  by  the  statute,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  was,  then,  governed  by  the 
practice  of  the  Court  in  regard  to  orders  to  show  cause,  both 
in  respect  to  its  service  and  the  further  proceedings  upon  it. 
That  according  to  such  practice,  an  order  to  show  cause  may 
be  served  upon  the  attorney  of  the  party,  will  not  be  denied. 
Indeed,  that  is  the  mode  of  service  of  all  papers  in  the  action, 
prescribed  by  the  Code,  except  the  summons,  or  other  process, 
•  or  any  paper  to  bring  a  party  into  contempt  (Code,  §§  417, 
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418).  The  papers  in  this  case,  which  brought  the  party  into 
contempt,  were  the  certified  copy  of  the  judgment  and  the  sum- 
mons, and  the  underwriting  of  the  referee,  requiring  the  De- 
fendant to  appear  before  him  and  make  the  conveyance.  These 
were  personally  served,  and  the  Defendant,  by  his  refusal  to 
comply  with  them,  was  brought  into  contempt. 

The  learned  judge  who  gave  the  opinion  in  the  Court  below 
has  referred,  in  support  of  his  position — that  personal  service 
of  the  order  is  indispensable  to  the  provision  of  the  statute  on 
the  subject  of  criminal  contempt— to  2  R.  S.  278,  §  12  (1st 
ed.),  requiring  personal  service,  as  follows:  "Contempts  com- 
mitted in  the  immediate  view  and  presence  of  the  Court  may 
be  pimished  summarily;  in  other  cases,  the  party  charged  shall 
be  notified  of  the  accusation,  and  have  a  reasonable  time  to 
make  his  defence."  But  the  succeeding  14th  section  is  as  fol- 
lows: "Nothing  contained  in  the  preceding  sections  shall  be 
construed  to  extend  to  any  proceeding  against  parties  or  offi- 
cers, as  for  a  contempt,  for  the  purpose  of  enforcing  any  civil 
right  or  remedy." 

The  order  to  show  cause  is,  in  effect,  but  a  notice  of  motion, 
and  according  to  the  practice  of  the  Court  may  ordinarily  be 
served  on  the  attorney  of  the  adverse  party.  Although  in  this 
case  the  judgment  was  entered  in  May,  1856,  and  the  order  to 
show  cause  was  made  and  served  on  the  Defendant's  attorney 
on  the  9th  of  December,  1857,  yet,  inasmuch  as  it  appears  that 
the  Defendant  had  avoided  the  service  of  a  prior  order  to  show 
cause,  and  that  after  service  of  the  second  order,  by  the  direc- 
tion of  the  Court,  upon  the  attorney,  and  before  the  granting 
of  the  order  on  which  the  Defendant  was  arrested  and  impris- 
oned, he  consulted  his  said  attorney,  and  has  not  denied  that 
the  attorney  was  authorized  to  appear  for  him,  and  oppose  the 
granting  of  the  order  for  his  arrest  and  imprisonment,  and  as 
he  did  appear,  it  must  be  clear  that  the  attorney  is  to  be  re- 
garded as  the  Defendant's  attorney,  when  the  service  was 
made,  and  that  the  service  of  the  order  to  show  cause  was  in 
all  respects  sufficient  (Drury  v,  Russell,  27  How.  P.  R.  130). 

Another  ground  stated  in  the  opinion  of  the  Court  below  for 
the  reversal  of  the  order  of  the  Special  Term  was,  that  in  the 
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order  to  show  cause  the  Defendant  was  required  to  show  cause 
"why  an  attachment  should  not  be  entered  against  him,  and  he 
be  punished  for  his  alleged  contempt  and  misconduct  in  not  hav- 
ing conveyed,"  &c.,  while  the  statute  does  not  authorize  an  order 
to  show  cause  why  an  attachment  should  not  issue,  but  only 
"why  he  should  not  be  punished  for  the  alleged  misconduct." 
If  the  order  required  of  the  Defendant  more  than  the  statute 
allowed,  that  would  not  make  it  void,  as  to  the  requirements 
which  the  statute  does  allow ;  and  the  suggestion  that  it  might 
have  misled  the  Defendant  to  suppose  that  only  an  attachment 
would  be  applied  for,  and  that  he  would  have  an  opportunity, 
when  brought  into  Court  upon  the  attachment,  to  answer  the 
accusation  made  against  him  upon  interrogatories,  is  one 
which,  I  think,  is  insufficient  to  justify  a  reversal  of  the  order 
of  the  Special  Term,  since  there  is  no  pretence  by  the  Defend- 
ant that  he  was  so  misled. 

As  another  ground  for  its  order  of  reversal,  the  General 
Term  is  inclined  to  the  opinion  that,  even  in  this  case,  it  was 
necessary  to  file  interrogatories,  and  that  the  order  of  comit- 
ment  was  not  warranted  until  the  Defendant  had  been  given 
the  opportunity,  upon  interrogatories,  to  purge  his  contempt. 
The  statutes  cited,  and  what  has  already  been  said  in  regard 
to  them,  show,  I  think,  that  when  the  proceeding  is  by  an  order 
to  show  cause,  no  interrogatories  are  necessary.  And  such  was 
the  opinion  of  this  Court  in  Brush  v,  Lee  (decided  June  Term, 
1867.) 

A  further  ground  for  the  decision  of  the  General  Term,  put 
forth  in  the  opinion,  is,  that  inasmuch  as  the  Defendant  was 
never  personally  before  the  Court  in  this  matter,  the  Court  had 
no  jurisdiction  of  his  person,  and,  therefore,  the  order  for  his 
arrest  and  imprisonment  was  unauthorized  and  void. 

If  the  proceeding  is  to  be  regarded  as  one  in  the  action,  as  I 
have  endeavored  to  show  it  is,  then  clearly  this  ground  is  not 
well  taken.  The  Court  having  obtained  jurisdiction  of  the 
person  of  the  Defendant,  in  the  action,  retains  that  jurisdiction 
for  all  purposes  of  enforcing  the  judgment,  until  its  require- 
ments are  fully  performed  and  executed. 

It  is  obvious,  also,  that  the  excuse  for  non-performance  of 
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the  requirements  of  the  judgment,  could  not  be  regarded  by  the 
Court  as  an  excuse,  for  that  would  be  permitting  the  party  to 
set  up  as  such  excuse  what  he  should  have  set  up  against  the 
rendering  of  the  judgment.  After  judgment  has  passed  against 
him,  no  matter  which  would  have  constituted  a  defence  to  the 
judgment,  and,  if  in  due  time  and  manner  brought  before  the 
Court,  prevented  it,  can  be  allowed  as  a  reason  why  it  should 
not  be  enforced. 

I  am  of  the  opinion  that  the  order  of  the  General  Term,  re- 
versing the  order  of  the  Special  Term,  is  erroneous,  and  should 
be  reversed. 

Reversed. 

Porter  and  Bockes,  JJ.,  dissenting. 

JOEL  TIFFANY, 
State  Reporter. 


MALINDA  J.  McCLURE,  Respondent,  v,  BOARD  OF 
SUPERVISORS  OF  NIAGARA  COUNTY,  Appel- 
lants. 

Practice— Adjustment  of  Costs— Non-appealable  Order— Judgments  against 
Municipal  Corporations — Statute  in  relation  to  Costs, 

An  appeal  does  not  lie  to  this  court  from  an  order  of  the  Supreme  Court 
adjudicating  costs. 

The  law  of  1859  (ch.  262,  §  2),  providing  that  no  costs,  fees,  disburse- 
ments, or  allowance  shall  be  recovered  or  inserted  in  any  judgment  against 
municipal  corporations,  unless  the  claim  upon  which  such  judgment  is 
founded  shall  have  been  presented  for  payment  to  the  chief  fiscal  officer 
of  such  corporation  before  the  commencement  of  an  action  thereon,  does 
not  apply  to  a  cause  of  action  arising  ex  delicto. 

Municipal  corporations — Notice  of  claims  for  damages — 
Costs,  105  N,  Y.  56  (6  St,  Rep,  461 ;  26  Week,  Dig,  60)  ; 
119  N,  Y,  158  (28  St.  Rep,  957) ;  4  Hun,  323  (6  T,  &  C. 
573)  ;  1 1  Hun,  222 ;  32  Hun,  528 ;  24  Abb,  N,  C.  286  (5  N,  Y. 
Supp.  758) ;  24  Abb,  N,  C.  290  (28  St,  Rep,  955;  3  Silv,  Ct, 
App,  66);  16  St.  Rep,  759  (1  Silv,  Sup,  Ct,  330;  5  N,  Y. 
Supp.  673)  ;  49  St,  Rep,  275  (21  N,  Y,  Supp.  145). 

Costs— Adjustment— Appeal.     41  N,  Y,  363, 
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G.  D,  Lamont  for  Appellants. 
P,  L,  Ely  for  Respondent. 

Davies,  Ch.J. — In  the  Supreme  Court  the  plaintiff  recov- 
ered judgment  against  the  Defendants,  and  the  costs  were  ad- 
justed by  the  clerk  at  the  sum  of  $206.77. 

The  Defendants  appealed  therefrom  to  the  Special  Term, 
where  such  allowance  and  adjustment  were  affirmed,  and  that 
order  was  affirmed  at  the  General  Term.  From  this  order  the 
Defendants  appeal  to  this  Court. 

The  Defendants  claim  that  the  Plaintiflf  is  not  entitled  to 
costs,  by  reason  of  the  provisions  of  the  second  section  of  chap- 
ter 262  of  the  Laws  of  1859.  That  section  declares,  that  "no 
costs,  fees,  disbursements,  or  allowance  shall  be  recovered  or 
inserted  in  any  judgment  against  municipal  corporations,  unless 
the  claim  upon  which  such  judgment  is  founded,  shall  have  been 
presented  for  pasrment  to  the  chief  fiscal  officer  of  such  corpo- 
ration, before  the  commencement  of  an  action  thereon." 

The  suit  is  brought  for  damages  sustained  by  the  Plaintiff 
for  the  destruction  of  her  property  by  a  mob  or  riot,  and  to 
enforce  the  liability  of  the  county  therefor,  under  the  428th 
chapter  of  the  Laws  of  1855. 

The  claim  upon  which  the  action  was  founded  was  not  pre- 
sented for  payment  to  the  County  Treasurer  of  Niagara  county, 
nor  to  any  officer  of  the  county,  nor  to  the  Board  of  Super- 
visors of  said  county,  before  the  commencement  of  the  action 
thereon. 

The  order  is  clearly  not  appealable  to  this  Court.  It  is  not  a 
final  order  affecting  a  substantial  right  in  an  action  after  the 
judgment.  It  is  part  of  the  judgment  itself ;  and  if  appealable 
at  all,  is  reviewable  by  this  Court  only  upon  an  appeal  from 
the  judgment. 

It  is  not  an  order  which  in  effect  determines  the  action  and 
prevents  a  judgment.  The  case  of  Clarke  v.  The  City  of  Ro- 
chester (34  N.  Y.  355)  is  quite  decisive  of  this  view,  and  the 
appeal  should  therefore  be  dismissed,  with  costs.  I  think  that 
upon  the  merits  the  order  should  be  affirmed.  The  provision  in 
the  act  of  1859  was  clearly  intended  to  protect  municipal  cor- 
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porations  from  the  payment  of  costs  for  demands  which  in 
their  nature  were  capable  of  audit,  and  which  the  authorities 
were  authorized  to  pay  on  presentation  and  adjustment. 

The  intent  of  the  statute  is  plain.  It  could  never  have  con- 
templated that  claims  sounding  in  damages,  the  amount  of 
which  could  only  be  ascertained  by  an  investigation  and  the 
examination  of  witnesses,  should  have  been  presented  for  pay- 
ment, before  suit  brought. 

Two  questions  would  always  immediately  arise :  1,  The  cor- 
porate liability;  and  2,  The  amount  of  damages.  A  claim  of 
the  character  like  that  in  controversy  in  this  action  is  not  within 
the  meaning  and  intent  of  the  second  section  of  the  act  of  1859. 
Such  were  the  views  of  this  Court  in  the  case  of  Howell  v.  The 
City  of  Buffalo  ( 15  N.  Y.  512).  The  charter  of  that  city  con- 
tained a  similar  provision  to  that  found  in  the  second  section  of 
the  act  of  1859.  The  Plaintiff  sued  the  corporation  of  Buffalo 
for  taking  and  conveyiny  away  and  converting  to  its  own  use 
certain  bank  notes,  of  the  value  of  $355,  the  property  of  the 
Plaintiff. 

The  provision  of  the  charter  was :  "It  shall  be  a  sufficient  bar 
and  answer  to  any  action  or  proceeding  in  any  Court,  for  the 
collection  of  any  demand  or  claim,  that  it  has  never  been  pre- 
sented to  the  council  for  audit  or  allowance."  It  appeared  that 
the  demand  or  claim  of  the  Plaintiff  had  never  been  presented 
to  the  council  for  audit  and  allowance,  and  the  corporation 
claimed  that  consequently  the  Plaintiff  was  not  entitled  to 
recover. 

The  Court  held  that  claims  arising  ex  delicto  were  not  re- 
quired, by  this  section  of  the  charter,  to  be  submitted  for  exam- 
ination and  audit  to  the  Common  Council  before  action 
brought. 

We  are  cited  to  a  decision  of  the  General  Term  of  the  Second 
District  (36  Barb.  226),  holding  a  contrary  doctrine.  That 
Court  was  of  the  opinion  that  the  provisions  of  the  2d  section 
of  the  act  of  1859  were  applicable  to  claims  for  damages  on 
account  of  the  negligence  or  misconduct  of  the  city  authorities, 
as  well  as  to  demands  upon  contract. 

This  learned  Court  does  not  seem  to  have  had  its  attention 


278  BROOKFIELD  v.  REMSEN.  [Sept., 

Opinion  by  Grover,  J. 

called  to  the  case  of  Howell  v.  The  City  of  Buffalo  (supra). 
If  it  had,  we  are  to  assume  its  decision  would  have  been  con- 
formed to  it. 

We  cannot  regard  this  case  as  an  authority  for  departing 
from  the  principle  enunciated  by  this  Court  in  Howell  v.  City 
of  Buffalo;  and  if  we  were  called  upon  to  pass  upon  the  merits 
of  the  order  appealed  from,  we  should  have  no  hesitation  in 
standing  by  the  doctrine  there  laid  down,  and  holding  that  this 
second  section  of  the  act  of  1859  does  not  apply  to  a  claim  of 
the  character  presented  in  this  action. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Dismissed.  •     JOEL  TIFFANY, 

State  Reporter. 

JOB  BROOKFIELD  v,  GEORGE  REMSEN. 

Execution — Sheriff's   Liability   for  Non-return. 

A  Sheriff  neglecting  to  return  an  execution  within  the  time  required  by 
law  is  prima  facie  liable  for  the  amount  called  for  on  the  execution.  If  he 
would  avoid  such  liability  in  any  degree  he  must  show  that  the  Defendant 
in  execution  had  not  sufficient  personal  property  whereon  to  levy  the  same, 
or  some  evidence  in  mitigation  of  damage.  Failing  to  do  so,  it  is  not  error 
for  the  Judge  to  direct  a  verdict  against  him. 

A,  P,  Whitehead  for  Respondent. 
N,  F.  Waring  for  Appellant. 

Grover,  J. —  A  Sheriff  neglecting  to  return  an  execution 
within  the  time  required  by  law,  is  liable  to  the  owner,  prima 
facie,  for  the  amount  (3d  Selden,  550).  It  may  be  shown  on 
the  part  of  the  Sheriff,  in  mitigation  of  such  liability,  that  the 
Defendant  had  not  sufficient  personal  property  out  of  which  the 
whole,  or  any  part  of  the  execution,  could  be  collected.  In  the 
present  case,  it  was  shown  that  the  execution  was  not  returned 
within  the  sixty  days  required  by  law.  Hence  it  appeared  that 
the  Sheriff  was  liable. 

Showing  that  the  execution  was  returned  a  few  days  there- 
after did  not  discharge  such  liability,  or  in  any  way  affect  it. 
The  Defendant  made  no  request  to  the  Court,  to  submit  any 
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question  in  regard  to  the  Defendant's  personal  property  to  the 
jury;  nor  was  there  any  direct  evidence  that  the  execution  could 
not  have  been  collected  out  of  such  property  in  its  life.  The 
Judge  did  not  err  in  directing  a  verdict  for  the  Plaintiff  for  its 
amount.  No  ground  for  objecting  to  the  introduction  in  evi- 
dence of  the  clerk's  certificate  was  stated.  Thus  the  exception 
raises  no  question  for  consideration  in  this  Co^rt. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 

MOSES  TAYLOR  and  Others,  Appellants,  v.  THE  AT- 
LANTIC MUTUAL  INSURANCE  COMPANY,  Re- 
spondents. 

Wharfage — Abandonment    of    Wrecked    Vessel    to    Insurers — Liability — 
Damages  for  Obstructing  Wharves  and  Piers. 

When  a  vessel,lying  at  a  wharf  in  the  city  of  New  York,  takes  fire  and 
sinks  to  the  bottom,  and  is  then  and  there  abandoned  to  the  insurers,  who 
accept  the  abandonment,  they  do  not  thereby  incur  any  responsibility  for 
the  obstruction  occasioned  by  the  sinking  of  such  vessel,  nor  are  they  under 
any  obligation  to  the  public  to  remove  the  same. 

No  action  can  be  maintained  by  a  lessee  of  the  corporation  entitled  to 
wharfage  or  shippage  against  the  tmderwriters  for  damages  occasioned  by 
such  obstruction  by  the  sinking  of  the  vessel. 

Charles  Tracy  for  Appellants. 
D.  Lord  for  Respondent. 

Da  VIES,  Ch.J. — This  action  was  prosecuted  to  recover  from 
the  Defendants  certain  moneys  claimed  to  be  due  from  them  to 

Wharves — New  York  City — As  highways.  77  N.  Y.  257; 
68  N.  Y.  556;  78  Hun,  359  (60  St.  Rep,  786;  29  N.  Y.  Supp. 
227) ;  56  App.  Div.  202  (67  N,  Y.  Supp.  652) ;  46  How.  Pr. 
284  (2  T.  &  C.  78) ;  17  Misc.  7\7  (40  N.  Y.  Supp.  1096). 

Wharves  and  Piers — Obstructing — Liability.  134  N.  Y. 
465  (47  St.  Rep.  472;  29  Abb.  N.  C.  238) ;  12  Hun,  554;  13 
Abb.  N.  5".  144;  1  Sheldon,  248,  453. 

Wharfage — Anchoring  in  basin  or  slip.  77  N.  Y.  453;  8 
Daly,  388. 
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the  Plaintiffs,  as  wharfage  or  shippage,  in  respect  to  a  certain 
ship  called  the  Joseph  Walker ;  or  the  damages  which  the  Plain- 
tiffs claimed  they  had  sustained  by  the  loss  of  such  wharfage  or 
shippage,  by  reason  of  the  wrongful  and  negligent  acts  of  the 
Defendants,  and  their  agents  and  employees. 

The  ship  Joseph  Walker,  of  about  1300  tons  burden,  while 
lying  on  the  west  side  of  the  pier  No.  29,  East  River,  at  the 
port  of  New  York,  taking  in  cargo,  took  fire  on  the  26th  of 
December,  1853,  and  sank  to  the  bottom  of  the  river,  in  about 
thirty  feet  of  water. 

She  had  on  board  about  300  or  400  barrels  of  resin,  about 
300  bales  of  cotton,  and  about  20,000  bushels  of  wheat,  all  of 
which  were  submerged. 

The  Defendants,  The  Atlantic  Mutual  Insurance  Company, 
were  insurers  of  13-32  parts  of  the  ship. 

Other  insurance  companies  who  are  also  parties  Defendants, 
were  insurers  of  the  interest  of  other  owners,  only  6-32  parts 
being  uninsured;  and  the  owners  of  those  parts  are  also  De- 
fendants. 

The  sunken  wreck  was  not  removed  from  the  slip  until  the 
25th  or  26th  of  October,  1855. 

The  insured  owners  of  the  vessel  abandoned  her,  after  she 
was  burned  and  sunk,  as  a  total  loss,  and  the  insurance  com- 
panies accepted  the  abandonment. 

The  Plaintiff,  Moses  Taylor,  as  lessee  of  the  corporation  of 
New  York,  was  entitled  to  demand  and  receive  the  wharfage 
of  the  bulkhead  on  the  easterly  half  of  the  slip,  and  to  the 
wharfage  or  shippage  arising  from  the  westerly  half  of  the  pier. 

When  the  case  was  first  before  the  Superior  Court  of  New 
York,  for  consideration  upon  a  demurrer  to  the  complaint,  that 
Court  held  that  the  Plaintiffs  could  not  recover  without  show- 
ing that  the  Defendants,  by  due  care  and  attention,  could  have 
removed  the  wreck,  or  at  least  have  shifted  its  position,  so  as 
to  prevent  its  being  a  cause  of  injury;  and  by  showing  that 
they  were  in  default  for  not  doing  so. 

That  Court  also  held  that  the  Defendants,  having  insured  an 
undivided  interest  in  the  ship,  and  having  accepted  an  abandon- 
ment, made  by  such  insured  owners,  after  the  vessel  was  so 
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burned  and  sunk,  were  not  liable  for  loss  of  shippage  or  wharf- 
age caused  by  such  obstruction,  it  not  being  alleged  that  by 
due  care  and  attention  it  could  have  been  removed. 

And  also  held  that  such  piers  and  bulkheads  are  open  to  the 
comman  use  of  the  public  for  any  purposes  connected  with  the 
loading,  unloading,  or  repairing  of  vessels,  and  securing  their 
cargoes,  whether  in  vessels  afloat  or  sunk,  not  prohibited  by 
statute  or  the  lawful  ordinances  of  the  Common  Council ;  and 
that  such  use,  when  it  neither  encumbers  the  bulkhead  or  pier, 
so  as  to  incommode  the  loading  or  unloading  of  vessels,  or  the 
passing  or  repassing  of  carts,  nor  in  any  way  injures  the  struc- 
ture itself,  gives  no  right  of  action  to  the  party  entitled  to  ship- 
page  or  wharfage. 

Held  also,  that  a  use  of  a  slip,  in  attempting  to  raise  a  vessel, 
and  recover  the  property  in  it,  especially  as  such  attempt  was 
made  at  the  request  of  the  Plaintiffs,  created  no  liability  to 
make  compensation  for  such  use,  as  no  facts  were  stated  show- 
ing such  use  to  be  wrongful,  or  an  invasion  of  the  Plaintiffs' 
right,  or  a  violation  of  any  duty  which  the  Defendants  owed 
to  them. 

The  demurrer  to  the  complaint  was  sustained,  and  judgment 
given  for  the  Defendants,  with  leave  to  Plaintiffs  to  amend 
(2  Bos.  Rep.  106). 

The  complaint  was  amended,  and  as  thus  amended  did  al- 
lege: "That  the  said  wreck  (ship  Joseph  Walker)  could  have 
been  removed  with  reasonable  care,  skill,  and  diligence  in  a 
short  space  of  time ;  to  wit :  in  the  space  of  sixty  days  from  the 
time  when  so  sunk." 

"That  the  Defendants,  having  control  and  possession  of  the 
said  ship,  have  conducted  themselves  so  negligently,  unskil- 
fully, and  carelessly  in  and  about  their  attempts  at  the  removal 
of  said  ship,  which  they  undertook  to  do,  and  as  was  their  duty 
to  do ;  and  in  and  about  the  bringing  into  said  slip  and  sinking, 
or  suffering  to  be  sunk  and  left  there,  the  said  other  vessels  or 
hulks,  and  in  various  other  acts  of  negligence,  unskilfulness, 
and  carelessness  in  respect  thereto,  that  the  Plaintiffs  have  suf- 
fered great  and  lasting  injury." 

That  "by  means  of  all  which  premises,  and  by  the  said  sev- 
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eral  acts  of  negligence  and  unskilfulness,  and  by  said  other  ob- 
structions, brought  into  said  slip  by  the  Defendants,  and  left 
there,  and  by  injury  to  the  said  wharf  and  pier  as  aforesaid, 
and  by  the  said  piles  driven  and  left  remaining  in  said  slip,  as 
aforesaid,  and  by  said  obstructions  to  the  passing  and  repass- 
ing of  carts  upon  and  over  said  pier  and  wharf,  as  aforesaid, 
and  by  preventing  the  entering  and  loading  and  unloading  of 
vessels  into  and  alongside  of  said  slip,  pier,  and  wharf,  and  by 
their  unnecessary  use  and  occupation  of  said  premises  as  afore- 
said, the  said  pier,  wharf,  slip  or  basin  has  been  greatly  inter- 
fered with,  and  the  Plaintiffs  greatly  damaged." 

On  the  second  trial,  upon  this  amended  complaint,  the  Plain- 
tiffs adduced  their  testimony,  and  rested. 

And  it  was  admitted  that  the  fire  in  the  Joseph  Walker  was 
accidental ;  that  it  did  not  originate  on  board,  and  that  the  pro- 
prietors were  not  in  fault  in  regard  to  the  fire. 

The  counsel  for  the  Defendants  asked  the  Court  to  charge 
the  jury  to  find  a  verdict  for  the  Defendants,  on  the  ground : 

1.  That  the  wharfage  was  proved  to  have  been  paid  by  the 
owners  up  to  December  27,  1853,  when  the  vessel  was  sunk, 
and  the  obligation  to  pay  wharfage  after  that  ceased.  When 
she  ceased  to  be  a  floating  ship,  without  the  fault  of  the  pro- 
prietor, by  an  accident  which,  as  to  the  owner,  was  a  destruc- 
tion of  his  property,  that  common  loss  and  calamity  were  so 
far  shared  by  the  pier  owners. 

2.  That  in  no  view  that  could  be  taken  of  an  express  or  im- 
plied contract,  was  there  any  ground  for  implying  a  contract  to 
pay  wharfage  by  the  abandonees  of  a  ship  sunk  to  the  bottom, 
and  which  could  not  be  removed  by  any  of  the  ordinary  ap- 
pliances belonging  to  a  ship. 

3.  As  to  the  idea  of  obstructing  wharfage,  it  was  decided  in 
this  case  that,  under  the  circumstances  of  this  very  accident,  no 
wharfage  could  be  claimed  for  the  materials  that  were  neces- 
sary for  relieving  the  pier  and  slip  from  the  obstructions  that 
had  sunk  there. 

4.  That  the  vessel  being  sunk  in  a  public  water,  it  was  the 
duty  of  the  Plaintiffs,  or  of  the  city  authorities,  to  remove  the 
obstruction.    The  city  made  the  Plaintiffs  grantees  of  the  tolls. 
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.and  it  was  the  duty  of  the  Plaintiffs  to  remove  the  obstructions, 
in  consideration  of  being  entitled  to  such  tolls ;  and  they  could 
make  no  claim  upon  any  one  for  the  continuance  of  that  ob- 
struction, which  it  was  their  duty,  as  receivers  of  the  wharfage 
and  tolls,  to  remove. 

5.  It  was  the  duty  of  those  having  the  tolls  to  clear  the  ob- 
struction, and  then,  if  any  one  was  in  fault,  to  throw  the  ex- 
penses upon  those  in  fault. 

6.  The  insurers  by  abandonment  do  not  acquire  an  actual 
movable  possession;  they  are  not  the  parties  in  actual  posses- 
sion, and  are  not  chargeable  with  the  removal  of  the  ship ;  they 
were  merely  owners  of  what  should  be  saved. 

7.  Further,  if  there  was  an  obligation  on  the  owners  to  re- 
move the  vessel,  there  could  be  no  other  obligation  than  to  use 
reasonable  diligence  for  such  removal;  and  the  Defendants 
■could  not  be  liable,  inasmuch  as  the  evidence  was  undisputed 
that  they  had  used  due  diligence. 

8.  The  sunken  ship  was  an  obstruction  in  a  public  water, 
without  any  fault  of  the  Defendants,  or  original  liability 
against  them;  and  the  engagement  of  salvors,  by  contractors 
Jiaving  possession  and  conducting  the  work,  did  not  render 
them  servants  of  the  insurers,  or  the  insurers  responsible  for 
their  acts. 

The  counsel  for  the  Plaintiffs  contended  that  the  Defendants 
had  accepted  the  abandonment,  and  considered  the  wreck  of 
value,  and  made  a  contract  looking  to  recover  something  from 
the  proceeds.  That  by  this  act  of  theirs,  and  the  transfer  to 
them,  they  became  owners. 

That  the  wreck  was  regarded  as  removable,  and  the  Defend- 
ants, if  they  chose  to  bring  vessels  and  the  like  there  in  getting 
her  out,  should  pay  wharfage. 

The  Court  charged  the  jury,  that  upon  the  evidence  adduced 
by  the  Plaintiffs,  as  matter  of  law,  the  Defendants  were  entitled 
to  their  verdict.  To  this  direction,  that  the  jury  should  find 
for  the  Defendants,  the  Plaintiffs*  counsel  demanded  to  go  to 
the  jury.    This  was  denied,  and  the  Plaintiffs  excepted. 

The  jury  then  found  a  verdict  for  the  Defendants,  and  judg- 
ment thereon  was  affirmed  at  the  General  Term  of  the  Superior 
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Court  of  New  York,  and  the  Plaintiffs  now  appeal  to  this 
Court. 

It  will  be  convenient  to  consider,  in  the  first  place,  the  ground 
of  recovery,  and  the  only  ground  upon  which  the  Plaintiffs 
claimed,  at  the  trial,  they  were  entitled  to  recover,  viz. :  that 
under  the  circumstances  detailed  the  Defendants  were  liable  to 
pay  wharfage. 

The  Plaintiffs  claimed  that  they  were  entitled  to  the  wharf- 
age of  the  bulkhead  or  wharf  forming  the  extremity  or  water 
side  of  South  street,  between  piers  Nos.  28  and  29,  on  the  East 
River,  and  were  also  entitled  to  the  wharfage  of  the  westerly 
half  of  pier  No.  29. 

Such  right  could  only  have  been  acquired  by  leases  or  grants, 
made  by  The  Mayor,  Aldermen,  and  Commonalty  of  the  city  of 
New  York,  and  such  a  lease  had  been  so  granted  to  Plaintiffs. 

The  corporation  of  the  city  of  New  York  were  originally  the 
owners  of  the  land  between  high  and  low  water  mark  on  the 
East  River,  and  four  hundred  feet  beyond  low-water  mark, 
extending  into  said  river. 

At  an  early  day  the  said  corporation  commenced  making 
grants  of  said  lands  to  the  owners  or  proprietors  of  the  adjacent 
upland,  extending  the  street  through  the  same,  and  requiring 
the  persons  taking  out  such  grants  to  fill  in  the  intermediate 
spaces  between  said  streets,  and  to  construct  and  maintain  the 
same. 

By  section  220  of  chapter  86  of  the  Revised  Laws  of  1813,  it 
was  enacted  that  it  should  be  lawful  for  the  said  Mayor, 
Aldermen,  and  Commonalty,  to  lay  out,  according  to  the  plan 
agreed  upon  for  that  purpose,  regular  streets,  or  wharves,  of 
the  width  of  seventy  feet,  in  front  of  those  parts  of  the  said  city 
which  adjoin  the  East  River  or  Sound,  and  to  the  North  or 
Hudson  River,  and  to  such  extent  along  those  rivers,  respect- 
ively, as  they  might  think  proper;  and  they  had  power  to 
lengthen  and  extend,  from  time  to  time,  said  streets  or  wharves. 
Section  221  declares  that  the  said  streets  or  wharves  shall  be 
made  and  completed  according  to  said  plan,  by  and  at  the  ex- 
pense of  the  proprietors  of  land  adjoining  or  nearest  and  oppo- 
site to  the  said  streets  or  wharves,  to  the  breadth  of  their  sev- 
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eral  lots;  and  said  respective  proprietors  were  to  fill  up  and 
level  at  their  own  expense,  according  to  such  plan,  the  spaces 
lying  between  their  said  several  lots,  and  the  said  streets  and 
wharves ;  and  should  upon  so  filling  up  and  levelling  the  same 
be  entitled  respectively  to  become  the  owners  of  the  said  inter- 
mediate spaces  of  ground  in  fee  simple. 

In  pursuance  of  these  provisions  South  street,  the  exterior 
street  on  the  East  River,  was  made  and  constructed  of  the 
width  of  seventy  feet,  by  the  Plaintiffs  or  their  grantors. 

The  224th  section  of  this  act  authorizes  the  corporation  to  di- 
rect piers  to  be  sunk  and  completed,  at  such  distances  and  in 
such  manner  as  it  may  think  proper,  in  front  of  said  streets  or 
wharves  so  adjoining  and  extending  along  the  said  rivers;  and 
the  said  piers  to  be  connected  with  the  said  streets  or  wharves 
by  bridges,  at  the  expense  of  the  said  proprietors ;  and  if  they 
should  neglect  or  refuse  to  make  the  same  according  to  such 
directions,  then  it  was  made  lawful  for  the  said  corporation  to 
sink  and  make  said  piers  and  bridges,  at  its  own  expense,  and 
to  receive  to  its  own  use  wharfage  for  all  vessels  that  might  at 
any  time  lie  or  be  fastened  to  said  piers  or  bridges  which  they 
might  make. 

Or  it  might  be  lawful  for  the  said  corporation  to  grant  the 
right  of  making  such  piers  and  bridges,  and  the  right  of  re- 
ceiving the  profits  thereof. 

The  233d,  234th,  and  235th  sections  of  said  act  contains  pro- 
hibitions upon  all  persons  throwing  or  placing  any  obstructions 
in  any  dock,  or  upon  any  wharf  in  said  city,  and  impose  penal- 
ties therefor. 

And  section  236  declares,  that  it  may  be  lawful  for  the  said 
corporation  to  make  such  by-laws  and  ordinances,  as  they 
should  from  time  to  time  think  proper,  for  regulating  the 
wharves,  piers,  and  slips  in  said  city. 

We  thus  see,  by  these  provisions  of  the  statutes,  that  the 
wharves  on  that  side  of  the  exterior  streets  of  the  city  front  and 
adjoin  the  East  or  North  River;  that  the  piers  are  projections 
extending  from  said  wharves  out  and  into  said  rivers ;  and  that 
the  spaces  lying  between  said  piers  are  called  and  known  as 
slips. 
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Section  212  of  this  act  fixes  the  rates  of  wharfage  for  all 
ships  and  vessels  using  the  wharves  in  said  city,  to  be  charged 
and  received  by  the  owners  thereof  respectively ;  the  rates  there- 
in specified  to  be  paid  "for  every  day  such  ship  or  vessel  shall 
use  or  be  made  fast  to  any  of  the  said  wharves." 

And  section  215  declares  that  every  ship  or  other  vessel 
which  shall  make  fast  to  any  other  ship  or  vessel  that  shall  be 
fastened  to  any  wharf,  and  being  so  fastened  shall  load,  unload, 
or  careen,  shall  pay  the  one-half  of  the  rate  of  wharfage  such 
ship  or  vessel  would  have  been  liable  to  pay  if  fastened  to  such 
wharf,  and  there  loaded,  unloaded,  or  careened. 

And  section  216  declares  that  the  master  or  owner  of  any 
ship  or  other  vessel,  or,  in  their  absence,  the  factor  or  agent  to 
whom  such  ship  or  vessel  shall  be  consigned,  shall  be  liable  to 
pay  the  wharfage  due  for  such  ship  or  vessel.  Provided,  how- 
ever, that  such  factor  or  agent  shall  not  be  liable  for  the  same, 
unless  an  account  of  the  wharage  due  shall  be  delivered  to  such 
factor  or  agent,  or  if  absent,  left  at  his  usual  place  of  abode, 
and  the  money  there  demanded,  before  the  departure  of  such 
ship  or  vessel  from  the  port. 

It  is,  therefore,  very  clear,  from  these  provisions  of  the 
statutes,  that  wharfage  is  only  demandable  for  the  use  of  the 
wharf  or  pier,  and  the  statutes  define  in  what  that  use  is  to 
consist,  or  rather  what  is  the  evidence  of  such  use. 

It  is,  that  the  ship  or  vessel  should  be  made  fast  to  such 
wharf  or  pier ;  or  if  made  fast  to  any  other  ship  or  vessel  which 
shall  itself  be  fastened  to  any  wharf  or  pier. 

The  statutes  do  not  require  the  payment  of  wharfage  by 
any  ship  or  vessel,  unless  such  ship  or  vessel  is  made  fast  to 
some  wharf  or  pier,  or  is  fastened  to  another  ship  or  vessel 
which  is  already  made  fast  to  any  such  wharf  or  pier. 

This  construction  is  confirmed  by  the  act  of  1860  (chap. 
254  of  Laws  of  1860),  the  first  section  of  which  act  declares 
that  it  shall  be  lawful  to  charge  and  receive  wharfage  or  dock- 
age at  the  following  rates : 

"From  every  vessel  that  uses  or  makes  fast  to  any  pier, 
wharf,  or  bulkhead  within  the  cities  of  New  York  or  Brooklyn, 
for  every  day  or  part  of  a  day's  use  of  the  same,  viz. :  From 


1867.]         TAYLOR  v.  THE  ATLANTIC  MUTUAL  INS.  CO.         287 
Opinion  by  Davies,  Ch.J. 

every  vessel  of  two  hundred  tons  burden  or  under,  one  cent 
per  ton ;  and  for  every  vessel  over  two  hundred  tons,  one  cent 
per  ton  for  each  of  the  first  two  hundred  tons,  and  for  every 
additional  ton  burden,  one-fourth  of  one  cent  per  ton ;  and  from 
every  vessel  making  fast  to  another  vessel  lying  at  any  pier, 
wharf,  or  bulkhead,  and  for  every  vessel  lying  at  anchor  within 
any  slip  or  basin,  one-half  of  the  above  rates." 

The  Joseph  Walker,  after  December  27,  1853,  up  to  which 
time  the  accustomed  wharfage  was  paid,  did  not,  after  that 
date,  make  use  of  the  Plaintiffs'  wharf  or  pier,  or  make  fast  to 
any  such  wharf  or  pier ;  nor  was  it  made  fast  to  any  other  ves- 
sel or  ship  which  was  fastened  to  such  wharf  or  pier. 

The  Plaintiffs  therefore  had  no  legal  claim  for  wharfage,  in 
respect  to  said  vessel,  after  her  partial  destruction  by  fire  and 
sinking  in  thirty  feet  of  water,  on  the  night  of  December  26, 
1853. 

As  this  was  the  only  claim  the  Plaintiffs  made  at  the  conclu- 
sion of  the  trial,  and  as  the  statutes  of  the  State  did  not  author- 
ize them  to  demand  and  receive  wharfage,  in  respect  to  a  ship 
sunk  thirty  feet  under  water,  the  Judge  rightfully  decided  that 
the  Plaintiffs  were  not  entitled  to  receive  such  wharfage,  and 
properly  directed  the  jury  to  find  a  verdict  for  the  Defendants. 

We  do  not  think  the  exception  taken  to  the  refusal  of  the 
Judge  to  the  demand  of  the  Plaintiffs'  counsel  to  go  to  the  jury, 
is  available  on  this  appeal.  If  such  demand  is  to  be  understood 
to  mean  that  the  Plaintiffs  demanded  to  go  to  the  jury  on  the 
question  as  to  their  right  to  recover  wharfage,  then  it  was  prop- 
erly refused,  as  such  right  was,  upon  the  conceded  facts,  a  ques- 
tion of  law  solely,  and,  as  it  has  been  shown,  was  properly 
decided  adverse  to  the  Plaintiffs,  by  the  Judge  at  the  trial. 

If,  however,  the  Plaintiffs'  counsel  desired  to  go  to  the  jury 
on  other  questions,  it  was  incumbent  on  him  to  point  out  spe- 
cifically the  particular  question  he  desired  to  be  submitted  to 
the  jury. 

This  point  was  distinctly  ruled  in  Winchell  v.  Hicks  ( 18  N. 
Y.  558)  ;  and  the  doctrine  of  that  case  has  received  the  frequent 
approval  of  this  Court. 

If  the  Plaintiffs  had  desired  any  questions  of  fact  to  be  sub- 
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mitted  to  the  jury,  they  should  have  distinctly  stated  them,  and 
made  their  request  accordingly,  and,  if  refused,  taken  an  ex- 
ception. 

There  is  certainly  no  ground  of  liability  on  the  part  of  the 
Defendants  to  compensate  the  Plaintiffs  for  the  use  of  a  wharf 
or  pier,  in  going  to  ind  coming  from  the  wreck,  (h*  the  vessels 
afloat  on  the  waters  of  the  East  River,  employed  in  raising  it. 

These  waters  are  part  of  the  arm  of  the  sea,  and  are  a  public 
highway,  and  navigable  to  all. 

The  Plaintiffs  have  no  right  to  claim  compensation  for  their 
use.  The  act  of  1860,  already  quoted,  was  the  first  authority 
given  by  the  State,  to  the  owners  of  the  adjacent  wharves  or 
bulkheads  and  piers,  to  charge  for  any  vessel  lying  at  anchor 
within  any  slip  or  basin,  and  then  only  half  the  usual  wharfage. 

The  Plaintiffs  can  claim  nothing  by  virtue  of  this  act,  as  it 
was  not  in  force  until  years  after  the  removal  of  the  wreck  of 
this  vessel. 

Equally  untenable  is  the  claim  that  the  Plaintiffs  are  entitled 
to  compensation  from  the  Defendants  for  the  use,  by  their 
agents  and  servants,  in  passing  and  repassing,  of  the  wharf  and 
pier  of  the  Plaintiffs,  in  going  to  and  coming  from  the  wreck 
of  said  ship,  and  the  vessels  employed  in  raising  her. 

These  wharves  and  piers  are  streets  of  the  city  of  New  York, 
for  the  free  passage  of  all  citizens,  and  are  so  declared  by  stat- 
ute. The  only  revenues  authorized  to  be  derived  therefrom  arc 
the  wharfage  already  referred  to,  and  the  charge  authorized  to 
be  made  by  the  third  section  of  the  act  of  1860  already  ad- 
verted to. 

This  section  makes  it  lawful  for  the  owner  or  lessee  of  any 
bulkhead,  pier  or  basin  in  the  port  of  New  York,  to  charge  and 
receive  the  sum  of  five  cents  per  ton  on  all  goods,  wares  or 
merchandise  remaining  on  the  bulkhead  or  pier  owned  or  leased 
by  him,  for  every  day  after  the  expiration  of  forty-eight  hours 
from  the  time  such  goods,  &c.,  shall  have  been  left  or  deposited 
on  such  pier  or  bulkhead. 

Obviously,  this  section  furnishes  no  ground  of  liability  on 
the  part  of  these  Defendants,  even  if  it  had  been  in  existence 
at  the  time  of  the  happening  of  this  accident. 
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It  is  now  contended  that  these  Defendants  were  in  fault  in 
respect  to  the  sinking  of  the  Joseph  Walker. 

And  the  main  ground  upon  which  it  is  now  argued  that  they 
are  liable  to  the  Plaintiffs  is,  that  they  so  negligently,  careless- 
ly and  unskilfully  managed  the  raising  of  said  wreck,  and  the 
removal  thereof,  that  the  Plaintiffs  sustained  great  damage 
thereby.  A  conclusive  answer  to  this'  position  is,  that  the 
Plaintiffs  did  not  request  any  such  question  to  be  submitted  to 
the  jury,  and  to  be  passed  upon  by  them. 

But  upon  the  evidence  adduced  on  this  trial,  the  jury  would 
not  have  been  warranted  in  finding  that  the  Defendants  had 
carelessly,  unskilfully,  or  negligently  managed  the  raising  and 
removal  of  said  wreck,  or  that  they  had  unreasonably  delayed 
the  same. 

The  place  where  said  wreck  was  sunk  was  a  part  of  an  arm 
of  the  sea,  and  embraced  a  portion  of  the  navigable  waters  of 
the  State. 

It  might  be  very  doubtful  whether  the  Defendants  were 
under  any  obligation  to  remove  said  wreck. 

The  current  of  authority  would  seem  to  show  that  they  were 
not. 

Thus,  in  King  v.  Watts  (2  Esp.  675)  it  was  held,  that  from 
an  unavoidable  accident  producing  the  wreck  of  a  vessel,  no 
duty  arises  to  the  owner  to  take  any  precautions,  or  to  remove 
the  impediments  to  the  navigation  which  were  created,  and  that 
there  was  no  reason  for  throwing  upon  the  owner  any  special 
care,  in  consequence  of  what  may  be  considered  as  a  misfor- 
tune both  to  him  and  to  the  public. 

In  Browne  v.  Mallett  (5  M.  G.  &  Scott,  613),  Maule,  J.,  in 
his  elaborate  opinion,  says :  "It  is  the  duty  of  a  person  using  a 
public  navigable  river  with  a  vessel  of  which  he  is  possessed, 
and  has  the  control  and  management,  to  use  reasonable  skill 
and  care  to  prevent  mischief  to  others."  And  he  adds :  "His 
liability  is  the  same,  whether  his  vessel  be  in  motion  or  sta- 
tionary, floating  or  aground,  under  water  or  above  it ;"  for  in 
19 
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"all  these  cases,"  he  says,  "the  vessel  may  continue  to  be  in  his 
possession,  and  under  his  control  and  management." 

Baron  Alderson,  in  his  judgment  in  White  v.  Crisp  (26  Eng. 
Law  &  Eq.  Rep.  532),  referring  to  these  observations  of  Jus- 
tice Maule,  remarks:  "This  duty  arises  out  of  the  possession 
and  control  of  the  vessel  being  in  him,  and  it  is  clearly,  also, 
laid  down  in  the  same  judgment,  that  this  liability  may  be 
transferred  with  the  transfer  of  the  possession  and  control,  to 
another  person ;  and  further,  that  on  the  abandonment  of  such 
possession,  control  and  management,  the  liability  also  ceases." 
He  further  says.  "If  we  apply  these  principles  to  this  declara- 
tion, we  find  a  distinct  averment,  that  up  to  and  at  the  time  of 
the  injury  to  the  Plaintiff's  vessel,  the  Defendants,  to  whom  the 
sunken  ship  had  been  transferred,  exercised  the  possession, 
control,  management  and  direction  thereof.  Now,  we  under- 
stand by  this  that  the  Defendants  had  it  in  their  power,  by  due 
care  and  exertion,  to  have  altogether  removed  this  vessel,  or  to 
have  shifted,  at  least,  its  position,  and  so  might  reasonably  have 
been  able  to  have  prevented  the  injury.  *  *  *  It  is  clear 
that  either  the  original  owner  of  the  transferee  of  the  wreck 
may  abandon  it,  and  so  put  an  end  to  his  liability." 

The  head-notes  to  this  case  state  accurately  the  principle  de- 
cided :  "The  owner  of  a  vessel  which  has  been  sunk  in  a  nav- 
igable river  is  bound  to  use  proper  care  to  prevent  accidents  to 
other  vessels,  so  long  as  he  has  the  possession,  control,  and 
management  of  the  vessel — that  is,  so  long  as  by  due  care  and 
exertion  he  can  either  remove  the  vessel,  or  so  far  shift  its  posi- 
tion as  to  prevent  such  injury.  This  duty  attaches  to  the 
ownership  for  the  time  being,  and  will  be  transferred  to  a  pur- 
chaser of  the  sunken  vessel;  and  it  makes  no  difference  that 
the  vessel  lies  in  a  part  of  the  channel  not  ordinarily  used  for 
navigation,  but  the  duty  ceases  on  the  abandonment  of  the 
possession  of  the  vessel." 

If  these  views  are  sound,  and  it  is  believed  that  they  are 
eminently  so,  it  is  not  perceived  that  in  any  aspect  in  which  the 
facts  developed  on  this  trial  are  regarded,  can  these  Defendants 
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be  held  to  any  liability  to  these  Plaintiffs,  in  respect  to  any  of 
the  matters  set  forth  m  the  complaint  in  this  action. 

The  judgment  of  the  Superior  Court  of  New  York  was  cor- 
rect, and  should  be  affirmed,  with  costs. 
All  concur. 
Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 


GARRIT  S.  MOTT,  Appellant,  v.  THE  UNION  BANK 
OF  THE  CITY  OF  NEW  YORK,  Respondent. 

Provisional  Remedies — Arrest — Judgment  defined. 

An  order  of  arrest  in  a  proper  case  may  be  made  during  the  progress  of 
a  trial,  and  before  a  final  judgment  settling  the  rights  of  the  parties  there- 
to. But  a  judgment  so  modified  as  that  an  execution  cannot  be  issued 
to  enforce  it,  until  after  further  adjudication,  is  not  such  a  judgment 
as  will  prevent  the  making  the  order  of  arrest  as  one  of  the  provisional 
remedies  which  may  be  necessary  for  the  security  of  the  Plaintiff. 

Where  a  judgment  had  Leen  entered  on  the  default  of  one  of  the  De- 
fendants, and  such  Defendant  subsequently  appeared  by  attorney  and  pro- 
cured an  order  for  him  to  serve  Plaintiffs  with  an  answer  within  ten 
days,  and  the  judgment  by  default  to  stand  as  security,  held,  that  the 
judgment  so  modified  was  not  such  a  judgment  as  to  prevent  the  grant- 
ing of  an  order  for  the  arrest  of  Defendant  pending  the  trial  upon  the 
issue  raised  by  his  answer. 

Parker,  J. — This  action  was  brought  in  the  Superior  Court 
of  the  city  of  New  York,  for  an  alleged  false  imprisonment  of 
the  Plaintiff.  The  Defendant  justified  under  an  order  of  arrest 
made  on  the  8th  day  of  December,  1858,  by  a  Justice  of  the  Su- 
preme Court,  in  an  action  commenced  in  that  Court  by  this 

Judgment — Default — Opening — Action.  27  Misc.  591  (58 
N.  Y.  Supp.  209). 

Judgment — Effect  of  opening  and  allowing  to  stand  as  se- 
curity. 28  Hun,  370;  35  Hun,  639;  2  How.  Pr.  238;  18  St. 
Rep.  654  (2  N.  Y.  Supp.  501)  ;  9  Daly  246. 
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Defendant  against  this  Plaintiff  and  Jacob  H.  Mott,  for  fraud. 

An  order  of  arrest  was  obtained  at  the  commencement  of 
that  action,  under  which  Jacob  H.  Mott  was  arrested  and  held 
to  bail,  but  this  Plaintiff  was  not  found.  He  subsequently  ap- 
peared in  the  action  by  attorney,  but  put  in  no  answer  to  the 
complaint;  and  on  the  5th  day  of  November,  1858,  judgment 
was  taken  against  him  by  default.  After  this,  and  on  the  Uth 
day  of  November,  1858,  he  moved  the  Court  to  set  aside  the 
default  and  judgment,  whereupon  the  following  order  was 
made:  "It  is  ordered,  that  the  said  Defendant  have  leave  to 
serve  his  answer  to  the  complaint  herein  within  ten  days  from 
the  date  of  the  entry  of  this  order,  and  to  proceed  with  his  de- 
fence in  this  action,  upon  payment  to  the  Plaintiff's  attorney 
of  $22.50,  being  costs  of  default  and  of  this  motion,  and  also 
the  fees  and  charges  of  the  Sheriff  upon  the  execution  issued  in 
this  action.  And  it  is  further  ordered,  that  said  judgment 
stand  as  security  for  the  alleged  indebtedness  of  the  said  De- 
fendant to  the  Plaintiff."  He  accordingly  paid  the  costs,  fees, 
and  charges  mentioned  in  the  order,  and  served  his  answer  to 
the  complaint.  On  the  8th  of  December  following,  the  order 
of  arrest  upon  which  he  was  arrested  and  held  to  bail,  and 
under  which  the  Defendant  justifies,  was  obtained,  and  the 
Plaintiff  was  arrested,  and,  in  default  of  bail,  committed  to 
jail.    For  that  arrest  and  imprisonment  this  action  is  brought. 

Upon  the  trial  the  Court  held  that  the  Defendant  was  justi- 
fied by  the  order,  and  dismissed  the  complaint,  to  which  the 
Plaintiff  excepted.  The  Court  ordered  the  exceptions  to  be 
heard  in  the  first  instance  at  the  General  Term,  and  that,  in  the 
meantime,  judgment  be  suspended.  On  hearing  the  exceptions 
the  General  Term  denied  a  new  trial,  and  gave  judgment  for 
the  Defendant,  from  which  judgment  this  appeal  is  brought. 

Unless  the  order  of  arrest  upon  which  the  Plaintiff  was  ar- 
rested and  imprisoned  was  void,  the  judgment  is  manifestly 
right.  The  only  question,  then  is,  was  the  order  of  arrest 
unauthorized  and  void? 

The  only  ground  upon  which  it  is  claimed  by  the  Plaintiff  to 
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be  void,  is,  that  it  was  made  after  judgment. 

Section  183  of  the  Code  provides,  in  reference  to  the  making 
of  the  order  by  the  Judge  by  whom  it  was  granted,  that  "the 
order  may  be  made  to  accompany  the  summons,  or  at  any  time 
afterwards,  before  judgment/' 

It  is  clear  that  this  language  is  a  clear  prohibition  of  the  mak- 
ing of  the  order  after  judgment,  and  the  reason  obviously  is, 
that  after  judgment  the  need  and  office  of  the  provisional  rem- 
edy ceases.  If  the  action  is  one  in  which  an  order  of  arrest 
may  be  granted,  upon  the  perfecting  of  judgment  therein,  an 
execution  may  issue  against  the  person  of  the  Defendant. 
There  can  be,  therefore,  no  further  need  of  the  order  of  arrest. 
This  reason  helps  to  construe  the  provision,  and  show  what  is 
intended  by  the  word  "judgment,''  as  it  occurs  in  the  section. 
The  Court  below,  I  think,  gave  it  the  correct  meaning  when  it 
held  that  it  meant  in  §  183,  what  it  is  defined  to  mean  in  §  245, 
to  wit:  "the  final  determination  of  the  rights  of  the  parties  in 
the  action.''  Until  such  a  judgment  is  obtained — one  which 
may  be  carried  into  effect  by  execution — the  point  has  not  been 
reached  where  the  provisional  remedy  is  no  longer  necessary; 
and  for  this  reason,  as  well  as  for  those  assigned  by  the  Court 
below  (8  Bosw.  591),  the  granting  of  the  order  should  be  held 
to  be  limited  only  by  such  a  judgment, 
limited  only  by  such  a  judgment. 

The  judgment  which  was  obtained  by  default,  was  undoubt- 
edly such  a  judgment,  until  it  was  modified  by  the  order  letting 
the  present  Plaintiff  in  to  answer  and  litigate  the  claims  set  up 
in  the  complaint,  and  at  the  same  time  directing  that  the  judg- 
ment "stand  as  security  for  the  alleged  indebtedness  of  the  De- 
fendant to  the  Plaintiff."  The  Court  has  authority,  under  its 
general  powers,  as  well  as  under  §  174  of  the  Code,  in  its  dis- 
cretion, and  upon  such  terms  as  it  conceives  to  be  just,  to  "re- 
lieve a  party  from  a  judgment."  and  "allow  an  answer  to  be 
made."  In  pursuance  of  this  authority  it  may  modify  the  judg- 
ment by  depriving  it  of  its  ordinary  character,  as  a  res  judicata, 
and  leaving  it  in  full  force  as  a  lien  or  collateral  security  (6 
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Cow.  390;  7  Cow.  477;  2  J.  Cas.  286;  9  How.  442).  That  it 
clearly  did  in  this  case.  I  agree  entirely  with  the  Court  below, 
that,  "in  substance  and  in  form  (the  judgment  and  order  of  the 
11th  of  November  being  read  together),  the  judgment  is  one 
which  neither  acknowledges  nor  establishes  any  indebtedness 
of  G.  S.  Mott  to  the  bank,  but  is  a  judgment  given  as  security 
for  the  payment  of  any  sum  that  the  bank  should  establish  that 
Mott  was  liable  to  pay,  and  given  in  order  to  vacate  the  judg- 
ment in  all  respects,  except  to  exist  merely  as  such  security.  It 
was  to  perform  the  same  precise  office  as  a  judgment  confessed 
without  action,  for  the  same  purpose,  and  no  other." 

The  order  places  the  parties  back  where  they  were  before  the 
judgment  was  entered,  sets  aside  the  default,  and  provides  for 
the  litigation  of  their  rights  in  the  action.  The  execution  of  the 
judgment  would  be  plainly  inconsistent  with  the  right  to  liti- 
gate thus  conferred.  The  judgment,  then,  thus  modified,  and 
standing  only  as  a  lien  or  security,  and  not  as  the  final  deter- 
mination of  the  rights  of  the  parties,  was  no  legal  obstacle  in 
the  way  of  a  valid  order  of  arrest. 

It  follows,  if  this  view  is  correct,  that  the  judgment  appealed 
from  is  right,  and  should  be  affirmed. 

Concurring,  Wright,  Grover^  Hunt,  and  Da  vies,  ]]. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 


1867.]  VAN  KLEEK  v.  LEROY.  295 

Statement  of  the  Case. 


WILLIAM   H.   VAN   KLEEK  v.   PHILIP  LEROY  and 
WILLIAM  H.  DEYO. 

Fraudulent  Representations — Third  Party — Evidence  of  Intent  to  Defraud, 

Upon  the  question  of  intent  to  commit  a  fraud  by  the  purchase  of  goods 
upon  credit,  it  is  competent  to  prove  that  the  same  party  made  fraudulent 
purchases  from  other  parties,  about  the  same  time:  such  evidence  is 
deemed  proper  for  the  purpose  of  establishing  the  intent  with  which  the 
purchase  in  question  was  made. 

This  action  was  brought  to  recover  certain  goods  on  the  al- 
leged ground  that  they  had  been  purchased  by  William  F. 
Leroy,  under  fraudulent  representations  as  to  his  circumstances 
and  responsibility. 

A  few  weeks  after  the  purchase,  Leroy  made  an  assigptiment 
for  the  benefit  of  his  creditors  to  the  Defendants.  The  prop- 
erty, which  consisted  of  groceries,  &c.,  was  replevied  from  the 
Defendants  shortly  after  the  assignment. 

It  appeared  on  the  trial  that  William  F.  Leroy  had  for  some 
time  been  dealing  with  the  Plaintiff,  and  purchasing  on  credit. 
That  on  the  5th  December,  1860,  he  purchased  the  goods  in 
question.  That,  at  the  time  of  the  purchase,  Leroy  remarked 
to  the  Plaintiff,  that  he  was  responsible  for  all  the  goods  he 
would  buy,  and  was  good  enough  for  it. 

The  Plaintiff  made  inquiries  of  others  about  him.  Among 
them  was  Mr.  Kenworthy.  Before  he  sold  him  the  goods,  Le- 
roy had  been  inquired  of  by  Kenworthy,  with  reference  to  a  bill 
he  (Kenworthy)  was  about  to  sell  him,  and  Leroy  informed 
him  tliat  he  was  worth  $2,000  or  $3,000,  and  was  perfectly 
good. 

The  jury  found  a  verdict  for  the  Defendants.  The  only  ex- 
ception was  to  the  charge  of  the  Court,  respecting  the  repre- 
sentations to  Kenworthy.    The  Judge  charged  as  follows : 

Fraudulent     representations — Evidence — Contemporaneous 
Acts.     164  N.  y.  241  (31  Civ.  Proc.  253) ;  31  Hun,  556  (5 
Civ.  Proc.  74). 
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1.  That  the  action  was  brought  to  test  the  title  to  the  prop- 
erty replevied. 

2.  If  the  goods  were  procured  from  the  Plaintiff  upon  false 
and  fraudulent  representations  by  Leroy,  of  his  solvency,  no 
title  passed,  and  the  Plaintiff  was  entitled  to  recover. 

3.  That  if  the  Plaintiff  made,  or  was  influenced  to  make  the 
sale,  upon  the  strength  of  the  representations  made  to  Ken- 
worthy,  the  sale  was  not  for  that  reason  fraudulent,  unless  the 
jury  further  believed  that  the  representations  were  made  to 
Kenworthy  with  intent  that  the  same  should  be  communicated 
to  her  Plaintiff,  and  should  influence  his  conduct. 

To  the  latter  part  of  the  third  item  of  the  charge  the  Plain- 
tiff excepted.  The  General  Term  of  the  Third  District  affirmed 
the  judgment  at  the  Circuit,  and  the  Plaintiff  now  appeals  to 
this  Court. 

M.  Schoonmaker  for  Appellant. 
Erastus  Cooke  for  Respondents. 

Hunt,  J. — The  general  principles  involved  in  the  question 
now  before  us  are  well  settled.  A  purchase  of  goods  upon 
fraudulent  representations  of  the  situation  of  the  buyer,  gives 
no  title  to  the  fraudulent  vendee.  A  purchase  of  goods,  with 
preconceived  design  not  to  pay  for  them,  is  a  fraudulent  pur- 
chase, subject  to  the  same  consequences.  An  actual  insolvency 
at  the  time  of  the  purchase,  but  accompanied  with  an  honest 
expectation,  on  the  part  of  the  purchaser,  that  he  will  be  able  to 
retrieve  his  fortunes,  and  where  no  representation  is  made, 
does  not  necessarily  create  a  fraud  (Hall  v,  Naylor,  18  N.  Y. 
R.  588 ;  Nichols  v.  Pinner,  id.  295 ;  Hennequin  v,  Naylor,  24 
N.  Y.  R.  139;  Cary  v.  Hotaling,  1  Hill,  311). 

It  has  been  repeatedly  decided  in  this  State  that,  in  such 
cases,  evidence  of  fraudulent  purchases  from  parties,  other  than 
the  Plaintiff,  might  be  proved  on  the  trial,  to  establish  the  pur- 
pose and  intent  with  which  the  purchase  in  question  was  made. 

Thus,  in  Cary  v,  Hotaling  (supra),  Judge  Cowen  said  (p. 
316)  :  "On  questions  of  intent  to  defraud,  other  acts  similar  to 
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the  offence  charged,  done  at  or  about  the  same  time,  or  when 
the  same  motive  to  offend  may  reasonably  be  supposed  to  have 
existed,  as  that  which  is  in  issue,  are  admissible  with  a  view  to 
the  quo  animo.  The  case  of  fraud  is  among  the  few  exceptions 
to  the  general  rule,  that  other  offences  of  the  accused  are  not 
relevant  to  establish  the  main  charge." 

In  Hall  V.  Naylor  (sup.).  Judge  Comstock  says:  "On  the 
trial  of  such  an  issue  the  quo  animo  of  the  transaction  is  the 
fact  to  be  arrived  at;  and  it  is,  therefore,  competent  to  show 
that  the  party  accused  was  engaged  in  other  similar  frauds,  at 
or  about  the  same  time.  The  transactions  must  be  connected  in 
point  of  time,  and  so  similar  in  their  other  relations  that  the 
same  motive  may  reasonably  be  imputed  to  them  all." 

It  was  accordingly  held  that  a  representation  made  to  a 
former  seller,  who  had  become  alarmed,  but  where  debt  was 
not  due,  was  not  competent  evidence. 

In  Hennequin  v,  Naylor  (sup.),  after  laying  down  the  gen- 
eral rule.  Judge  James  says :  "In  cases  where  there  is  no  overt 
act  of  fraud,  it  is  often  very  difficult  to  prove  a  dishonest  pur- 
pose. In  all  such  cases,  instead  of  proving  false  representa- 
tions, or  other  fraudulent  practices,  resort  is  had  to  various  in- 
cidents and  circumstances  which  are  calculated  to  exhibit  the 
hidden  purposes  of  the  actor's  mind.  So  in  this  case:  Kerr 
and  Adams  were  not  guilty  of  any  overt  act  of  fraud  in  the 
purchase  of  the  goods  sought  to  be  recovered;  nor  did  they 
make  any  representations  as  to  their  pecuniary  condition,  and 
hence  proof  was  made  of  their  pecuniary  situation,  the  facts 
and  circumstances  connected  therewith,  and  their  acts  and  con- 
duct in  relation  to  their  other  purchases,  and  as  to  this  pur- 
chase, in  order  to  determine  the  motive  and  intent  with  which 
it  was  made." 

In  each  case,  as  it  is  presented  in  Court,  a  substantial  cause 
of  action  must  be  established  by  the  Plaintiff.  He  must  prove 
a  purchase  and  a  fraudulent  intent  existing  in  the  mind  of  the 
purchaser,  when  he  purchased  the  goods,  to  obtain  the  prop- 
erty without  paying  for  it.    This  may  be  done  by  proof  of  di- 
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rect  statements,  which  are  shown  to  be  untrue,  or  by  proof  of 
circumstances  tending  to  the  same  result.  In  the  case  before 
us,  the  purchaser  made  a-  direct  representation,  as  testified  to 
by  the  Plaintiff,  which  would  have  justified  the  jury  in  finding 
that  the  purchase  was  fraudulent.  The  Judge  charged,  in 
relation  to  this  point,  that  if  the  goods  were  purchased  by  state- 
ments which  were  false,  and  known  to  be  so  by  the  purchaser, 
no  title  passed. 

This  was  a  sound  exposition  of  the  law,  and  was  all  that 
either  party  had  a  right  to  ask. 

It  was  said,  however,  that  the  purchaser  had  made  a  fraud- 
ulent representation  to  Mr.  Kenworthy,  upon  making  a  pur- 
chase from  him,  at  about  the  same  time.  Proof  of  this  fact 
was  made,  and  it  would  have  been  erroneous  to  have  excluded 
it.  It  was  competent  evidence  of  a  distinct  offence,  to  estab- 
lish the  quo  animo  in  the  case  in  hand. 

It  was  not,  however,  of  itself  competent  to  establish  the 
Plaintiff's  cause  of  action.  On  the  trial  of  a  prisoner  charged 
with  passing  counterfeit  money,  it  is  competent  to  prove  that 
the  accused  offered  similar  money  at  about  the  same  time  to 
other  persons,  but  upon  the  question  of  intent  only.  Proof  that 
he  attempted  to  pass  his  spurious  money  upon  a  dozen  other 
persons  would  afford  no  legal  evidence  that  he  had  passed  it  to 
the  prosecutor,  or  that  it  was  spurious.  These  are  the  points 
in  issue  to  be  first  established  by  independent  evidence,  and 
when  established  the  intent  may  be  aided  by  the  extrinsic  trans- 
actions. There  is  no  legal  connection  between  an  attempt  to 
cheat  one  person  and  an  attempt  to  cheat  another.  Nor  is  there 
any  legal  objection  to  the  idea  that  a  counterfeiter  or  a  pur- 
chaser may  intend  to  cheat  one  person,  and  not  wish  or  intend 
to  cheat  another. 

The  fraud  upon  the  Plaintiff  here  must  be  established  by 
competent  proof.  An  attempt  to  defraud  Kenworthy  affords 
no  legal  evidence  that  the  same  man  attempted  to  defraud  Van 
Kleek.  An  undisciplined  mind  might  say  that  if  Leroy  would 
cheat  one  man,  he  would  cheat  another ;  and  it  appearing  that 
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he  cheated  Kenworthy,  I  will  assume  that  he  cheated  the  Plain- 
tiff.    This,  however,  is  neither  law  nor  logic. 

The  authorities  I  have  cited  show  that  this  fact  was  com- 
petent to  be  proved,  as  bearing  upon  the  motive  and  intent  of 
Leroy  in  making  the  purchase.  It  was  a  balanced  case.  The 
Plaintiff  proved  representations,  as  well  as  numerous  facts  and 
circumstances,  tending  to  show  that  Leroy  intended  to  defraud 
him  in  making  the  purchase. 

The  Defendants  showed  various  facts  and  circumstances 
tending  to  re-establish  the  good  faith  of  the  purchase.  That  be- 
ing the  precise  point  in  controversy,  it  became  quite  important 
to  establish  the  fraudulent  representation  to  Kenworthy. 

If  he  had  attempted  to  cheat  him,  the  jury  would  give  such 
effect  to  that  fact  as  they  thought  proper,  in  determining  the 
question  of  good  or  bad  faith  then  before  them.  This  fact  the 
jury  had,  and  this  was  all  they  were  entitled  to. 

To  hold  that  the  fraud  upon  Kenworthy,  which  was  not 
committed  upon  the  Plaintiff,  and  the  statement  upon  which  it 
was  based,  was  intended  by  the  purchaser  to  be  communicated 
to  him,  established  the  Plaintiff's  cause  of  action,  would  be 
going  beyond  any  reported  case,  and  beyond  all  sound  principle 
(Allen  V,  Addington,  7  Wend.  9). 

The  representations  must  be  made  to  the  seller  (when  repre- 
sentation is  the  mode  of  fraud  resorted  to),  or  must  have  been 
intended  to  be  communicated  to  him.  Statements  to  a  stranger, 
not  intended  for  the  Plaintiff,  cannot  give  a  ground  of  action. 
Each  case  depends  on  its  own  circumstances,  and  must  be 
decided  upon  its  own  facts. 

Judgment  should  be  affirmed. 

All  affirm,  except  Grover,  J. 

Grover,  J.  (dissenting). — The  question  for  the  determina- 
tion of  the  jury  in  this  case  was,  whether  Leroy  purchased  the 
goods  in  question  with  the  fraudulent  intent  of  not  paying 
therefor,  and  thus  of  defrauding  the  Plaintiff  of  their  value. 
The  Plaintiff,  among  other  things,  gave  evidence  tending  to 
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show  that  Leroy,  at  about  the  time  of  the  purchase  in  question, 
purchased  goods  of  one  Kenworthy,  and,  as  an  inducement  to 
Kenworthy  to  make  the  sale,  made  false  and  fraudulent  state- 
ments as  to  his  pecuniary  circumstances  and  ability  to  pay  for 
the  goods  so  purchased,  which  statements  were  communicated 
by  Kenworthy  to  the  Plaintiff  before  the  sale  to  him. 

The  Judge  charged  the  jury,  that  if  the  goods  were  pur- 
chased by  Leroy  of  the  Plaintiff,  upon  false  and  fraudulent 
statements  to  him  by  Leroy,  he  knowing  them  to  be  false,  and 
that  he  procured  the  goods  upon  such  false  representations,  no 
title  passed. 

The  Judge  further  charged,  that  if  the  goods  were  sold  by 
the  Plaintiff  to  Leroy,  upon  the  strength  of  the  representations 
made  by  Leroy  to  Kenworthy,  or  the  Plaintiff  was  influenced 
to  make  the  sale  by  such  representations  to  Kenworthy,  the 
sale  is  not  for  that  reason  fraudulent,  unless  the  jury  further 
believe  that  such  representations  to  Kenworthy  were  made  by 
Leroy  to  be  communicated  to  the  Plaintiff,  and  with  the  intent 
to  influence  the  Plaintiff  to  give  him  (Leroy  )  credit. 

The  Plaintiff's  counsel  excepted  to  this  latter  portion  of  the 
charge.  Had  the  action  been  to  recover  damages  of  Leroy  for 
inducing  the  Plaintiff  to  sell  him  goods  upon  credit,  by  false 
and  fraudulent  statements,  this  portion  of  the  charge  would 
doubtless  have  been  correct.  In  such  a  case,  the  statements 
must  be  made  to  the  Plaintiff,  either  by  the  Defendant  himself, 
or  by  his  authority.  But  this  was  an  entirely  different  case. 
The  question  in  this  case  was  whether  the  Defendant  made  the 
purchase  in  question  with  the  fraudulent  intention  of  cheating 
the  Plaintiff  out  of  his  goods,  by  not  paying  therefor. 

In  this  class  of  cases,  other  purchases  made  fraudulently  so 
near  the  time  of  the  one  in  question  that  the  purchaser  may  be 
presumed  to  have  acted  upon  the  same  design,  may  be  given  in 
evidence  to  show  the  intention  with  which  the  one  in  question 
was  made,  or,  at  least,  as  reflecting  some  light  as  to  such  inten- 
tion (Hall  V,  Naylor,  18  N.  Y.  588,  and  cases  cited).  For  this 
purpose  it  is  immaterial  whether  the  statements  made  upon  the 
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Other  purchases  were  communicated  to  the  vendor  previous  to 
the  sale  or  not.  True,  if  made  with  the  design  of  their  being 
communicated,  it  might  add  somewhat  to  the  force  of  the  evi- 
dence; but  even  this  might  depend  upon  other  circumstances. 
In  the  present  case,  from  that  portion  of  the  charge  not  ex- 
cepted to,  taken  in  connection  with  that  excepted  to,  the  idea 
conveyed  to  the  jury  was,  that  the  fraudulent  statements  made 
to  Kenworthy,  upon  the  purchase  from  him,  were  not  material, 
.unless  communicated  to  the  Plaintiff,  by  the  authority  of  Leroy, 
previous  to  the  purchase  from  him.    This  was  error. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  FARMERS  &  MECHANICS'  BANK  OF  GENESEE, 
Respondents^  v.  JASON  PARKER,  Impleaded  with 
JOHN  STEVENS  AND  HARRY  CHASE,  Appellant. 

BUI  of  Exchange — Usury — Acceptance  by  Drawee — Customary  Rate   of 

Discount. 

The  drawee  for  whose  benefit  a  draft  is  drawn  and  procured  to  be  dis- 
counted, and  the  proceeds  of  which  are  paid  over  to  him,  is  a  substantial 
party  to  such  draft,  and  liable,  independent  of  any  question  of  acceptance 
of  said  draft. 

Appeal  from  the  Superior  Court  of  the  City  of  Buffalo. 
The  action  was  upon  a  bill  of  exchange  for  $3,500,  drawn  on 
the  7th  of  Nov.,  1860,  at  Toledo,  Ohio,  by  Stevens  &  Chase,  of 
that  place,  discounted  by  the  Marine  Bank  at  Toledo  for  the 
drawers,  and  after  acceptance  by  the  Defendant,  to  whom  it  was 
addressed,  rediscounted  by  the  Plaintiff,  a  bank  at  Buffalo. 

The  defence  alleged  in  the  answer  was,  that  before  it  was  ac- 
cepted by  the  Defendant,  the  draft  had  been  discounted  for  the 
drawers  by  the  Marine  Bank  of  Toledo,  at  a  usurious  rate  of 
interest,  in  violation  of  the  laws  of  Ohio;  that  the  Defendant 
accepted  it  without  further  consideration,  and  that  the  Plain- 
tiffs afterward  took  the  paper  with  notice  of  these  facts. 

The  cause  was  tried  before  Judge  Clinton,  without  a  jury ; 
and  the  following  is  a  statement,  in  substance,  of  the  material 
findings : 

The  statute  of  Ohio  on  which  the  Appellant  relies,  is  en- 
titled: "An  Act  to  authorize  the  business  of  banking."  The 
Marine  Bank  was  organized  under  the  Act,  and  the  Defendant 
claims  that  the  loan  to  the  drawers  was  in  violation  of  the  24th 
section,  and  that  the  draft  was,  therefore,  usurious  and  void. 
That  section  is  as  follows :  "Every  banking  company  deriving 
any  of  its  powers  and  privileges  from  this  act,  may  take,  re- 
serve, receive  and  charge,  on  any  loan  or  discount  made,  or 
upon  any  note  or  bill  of  exchange,  or  other  evidence  of  debt, 
at  the  rate  of  six  per  centum  per  annum  on  the  amount  of  any 
such  note,  bill  of  exchange,  or  other  evidence  of  debt,  so  dis- 
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counted,  and  no  more ;  provided,  however,  that  interest  may  be 
reserved,  or  taken  in  advance,  at  the  time  of  making  the  loan 
or  discount,  according  to  the  usual  rules  of  banking,  or  as  cal- 
culated in  Rowlett's  tables ;  and  the  knowingly  taking,  reserv- 
ing, or  chargping,  on  any  debt  or  demand  payable  to  such  com- 
pany, of  a  rate  of  interest  greater  than  that  allowed  by  this  sec- 
tion, shall  be  held  and  adjudged  a  forfeiture  of  such  debt  or 
demand;  but  the  purchase,  discount,  or  sale  of  a  bill  of  ex- 
change payable  at  another  place  than  the  place  of  such  pur- 
chase, discount,  or  sale  at  the  current  discount  or  premium, 
shall  not  be  considered  a  taking,  reserving,  or  receiving  inter- 
est, provided  no  agreement  or  understanding  shall  be  made  that 
the  same  shall  be  paid  at  any  other  place  than  that  at  which 
it  is  made  payable"  (1  Swan's  R.  S.  of  Ohio,  p.  139,  §  61). 

The  bill  in  question  was  made  payable  to  the  order  of  Wm. 
Hitchcock,  the  cashier  of  the  Marine  Bank,  who  made  the  usual 
cashier's  endorsement  in  behalf  of  the  bank.  On  the  day,  or 
the  day  before  the  draft  was  made,  Stevens  and  Chase  made 
application  for  the  discount  of  a  draft,  payable  in  the  city  of 
New  York.  They  refused  this,  but  proposed  to  discount  two 
drafts  of  $3,500  each,  drawn  on  the  Defendant,  at  Buffalo ;  the 
officers  stating  as  a  reason,  that  the  bank  was  short  of  cur- 
rency, and  they  would  have  to  charge  one-half  of  one  per  cent, 
to  procure  a  rediscount,  and  that  the  bank  could  make  more  if 
the  drafts  were  drawn  on  Buffalo  than  it  could  if  they  were 
made  payable  in  New  York ;  that  the  bank  wanted  to  make  one 
per  cent,  a  month,  and  could  do  about  that  by  charging  one-half 
of  one  percent,  for  collecting,  in  addition  to  six  per  cent,  in- 
terest in  advance ;  that  the  bank  could  procure  a  rediscount  at 
Buffalo,  and  designed  to  do  so.  It  was  accordingly  agreed  that 
the  two  drafts  should  be  made  on  Buffalo,  and  be  discounted 
for  the  drawers  by  the  Marine  Bank.  It  was  usual  for  the 
banks  at  Toledo  to  charge  one-half  of  one  per  cent,  for  collect- 
ing paper  payable  in  Buffalo,  and  the  usual  course  of  business 
was,  for  the  banks  in  Buffalo,  to  collect  for  the  banks  in  Ohio 
paper  payable  in  Buffalo,  and  remit  the  proceeds  to  the  city  of 
New  York  for  one-half  of  one  per  cent. 
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The  bill  of  exchange  in  question  was  drawn  in  pursuance  of 
the  agreement  so  made,  and  was  discounted  by  the  bank.  The 
bank  retained,  on  such  discount,  six  per  centum  per  annum  in 
advance  ,for  the  time  the  bill  had  to  run ;  also  one-half  of  one 
per  cent,  on  the  amount  of  the  bill,  being  the  usual  charge  for 
collection,  and  paid  to  the  drawers  the  proceeds  of  the  draft, 
after  these  deductions.  The  bank  immediately  transmitted  the 
bill  to  the  Plaintiff,  at  Buffalo,  with  a  request  to  discount  it  and 
remit  the  proceeds  to  the  city  of  New  York.  The  Defendant 
had  not  then  accepted  the  bill.  The  plaintiff  procured  the  De- 
fendant's acceptance,  and  thereafter  discounted  the  bill  for  the 
Marine  Bank  of  Toledo,  retaining,  by  way  of  discount,  at  the 
rate  of  seven  per  cent,  per  annum,  and  remitting  the  avails  by 
draft  to  the  city  of  New  York,  less  the  current  rate  of  ex- 
change, to  the  correspondent  of  the  Marine  Bank  of  Toledo. 
The  currant  rate  of  exchange  between  Toledo  and  Buffalo,  dur- 
ing the  year  1860,  was  one-half  of  one  per  cent,  in  favor  of 
Buffalo ;  as  between  Toledo  and  New  York,  it  was  one  per  cent, 
in  favor  of  New  York ;  and  as  between  Buffalo  and  New  York, 
one-half  of  one  per  cent,  in  favor  of  New  York.  The  Plaintiff, 
in  making  discount,  acted  in  good  faith,  and  without  notice  of 
any  usury  in  the  original  discounting  of  the  bill  of  exchange. 

The  Defendant  resided  in  Buffalo,  and  he  was  the  consignee 
and  factor  of  Stevens  and  Chase,  who  were  produce  merchants 
in  Toledo.  This  business  relation  had  existed  between  them 
for  a  number  of  years.  Messrs.  Stevens  and  Chase  had  for 
several  years  raised  funds  to  purchase  grain  by  the  discount  of 
drafts,  on  an  understanding  that  the  funds  thus  raised  should 
be  used  in  purchasing  grain,  and  the  grain  should  be  consigned 
to  the  Defendant  for  sale.  A  general  account  was  kept  between 
them,  but  the  remittances  of  Stevens  and  Chase,  and  the  pro- 
ceeds of  the  property  they  consigned  to  the  Defendant  for  sale, 
did  not  equal  their  drafts,  so  that  the  Defendant  had  been  for 
three  or  four  years,  and  still  continued  to  be,  their  creditor,  on 
account  of  his  acceptances,  to  an  amount  exceeding  $20,000. 
On  the  general  understanding,  however,  stated  above,  he  con- 
tinued to  honor  their  drafts,  and  accepted  that  in  question,  the 
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proceeds  of  which  were  procured  and  used  in  pursuance  of 
such  understanding. 

The  Judge  found,  as  matter  of  fact,  that  by  the  laws  of 
Ohio,  all  bills  of  exchange  discounted  in  violation  of  the  pro- 
vision above  cited  from  the  banking  act,  are  usurious  and  void ; 
but  that  by  the  laws  of  that  State,  the  discount  in  question  was 
not  usurious. 

He  accordingly  rendered  judgment  in  favor  of  the  Plaintiffs 
for  $3,791.96,  which  was  affirmed  on  appeal  to  the  General 
Term. 

E.  C.  Sprague  for  Appellant. 

John  Ganson  for  Respondent. 

Porter,  J. — The  defence  alleged  in  the  answer  is  founded  on 
the  supposed  violation  of  a  statute  of  Ohio  by  the  parties  to  the 
original  discount.  The  Appellant  is  met  at  the  outset  with  the 
serious  difficulty  that  he  produces  no  finding,  as  matter  of  fact, 
that  the  discount  in  question  was  in  violation  of  the  laws  of 
Ohio.  The  Judge,  on  the  contrary,  finds  that  it  was  not  in  con- 
travention of  those  laws;  and,  as  the  cause  was  tried  without 
a  jury,  we  are  bound,  in  support  of  the  judgment,  to  make 
every  rational  intendment  consistent  with  the  facts  specifically 
found  (Carman  v.  Pultz,  21  New  York,  547;  Grant  v.  Morse, 
22  id.  323.) 

There  is  nothing  to  warrant  us  in  assuming,  against  the  find- 
ing of  the  Judge,  that  the  reservation  in  Ohio,  by  one  of  the 
banks,  of  the  usual  percentage  for  collections  on  bills  payable 
elseware,  was  an  unauthorized  or  illegal  exaction.  The  amount 
retained  as  interest,  eo  nomine,  was  just  what  the  bank  was 
entitled  to  claim.  It  appears  that,  on  cash  transactions,  the  rate 
of  exchange  was  then  in  favor  of  Buffalo;  but,  on  time  loans 
payable  in  Buffalo,  we  are  bound  to  assume,  in  accordance  with 
the  tenor  of  the  findings,  that  there  was  a  current  discount  at 
Toledo  of  one-half  of  one  per  cent.,  being  the  customary  cost  of 
collection.  The  section  of  the  statute  on  which  the  Defendant 
relies,  provides,  in  substance,  that  the  discount  of  a  bill  of  ex- 
20 
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change  payable  elsewhere  at  the  "current  discount,"  shall  not 
be  considered  as  a  taking  or  reservation  of  interest  within  the 
meaning  of  the  act,  unless  there  be  an  understanding  that  the 
bill  was  not  to  be  paid  at  the  place  so  named.  In  this  case,  it  is 
not  claimed  that  there  was  any  such  understanding;  and  there 
is  nothing  in  the  findings  to  justify  us  in  holding  that  the  cus- 
tomary charge  of  the  Toledo  banks  for  collection  was  a  mere 
cover  for  usurious  extortion. 

If  the  discount  was  at  a  rate  allowed  by  law,  it  was  not 
rendered  usurious  by  any  legitimate  use  which  might  after- 
wards be  made  of  the  paper,  or  by  the  acknowledged  purpose 
of  the  bank  at  the  time  to  apply  it  to  such  future  use.  That 
was  a  matter  in  which  the  borrowers  had  no  concern.  The 
lender  was  entitled  to  retain  the  security  in  his  own  hands,  or 
to  make  any  lawful  disposition  of  it  which  would  tend  to  his 
interest  or  advantage.  If  the  bank,  by  submitting  to  a  redis- 
count at  the  rate  of  seven  per  cent.,  could. supply  itself  at  once 
with  current  funds  in  New  York  at  an  expense  equivalent  to 
the  mere  cost  of  collecting  the  draft  at  maturity,  the  rediscount 
secured  a  legitimate  benefit  to  the  lender,  without  prejudice  or 
loss  to  the  borrower.  Indeed,  in  the  present  case,  the  course 
adopted  seems  to  have  been  attended  with  advantage  to  both ; 
for  the  drawers,  in  the  first  instance,  proposed  a  discount  of 
their  draft  on  New  York  which  would  have  been  perfectly 
legal,  but  would  have  added  one-half  of  one  per  cent,  to  the 
amount  to  be  paid  at  maturity,  by  reason  of  the  difference  of 
exchange,  aside  from  the  current  charge  for  collection.  In  any 
view  of  the  case  which  we  are  at  liberty  to  take  upon  the  facts 
found  by  the  Judge,  the  transaction  was  not  usurious  under  the 
laws  of  Ohio. 

But  even  if  this  were  otherwise,  the  defence,  under  the 
usury  laws  of  that  State,  would  be  unavailing  against  the 
Plaintiffs,  who  were  purchasers  in  good  faith,  without  notice 
of  the  antecedent  facts.  With  us  the  rule  is  different ;  but  it  is 
to  be  borne  in  mind  that  the  Defendant's  answer  does  not  al- 
lege a  usurious  agreement  in  violation  of  the  laws  of  New 
York,  and  no  application  for  an  amendment  was  made  at  any 
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time  in  the  Court  below.  The  rights  of  the  parties  must  be 
determined  with  reference  to  the  laws  of  the  State  in  which  the 
discount  was  made. 

The  usury  statute  of  Ohio  is  applicable  only  to  banking  cor- 
porations ;  and,  unlike  our  own,  it  merely  declares  a  forfeiture 
of  the  debt  as  between  the  lender  and  borrower,  without  annul- 
ling the  contract.  In  respect  to  the  bank  making  the  illegal 
loan,  the  contract  is  void ;  not  because  the  statute  so  declares  it, 
for  it  contains  no  such  declaration,  but  simply  because  the  con- 
tract is  ultra  vires,  as  the  Courts  of  that  State  have  repeatedly 
held  (Bank  of  Chillicothe  v.  Swayne,  8  Ohio,  257;  Creed  v. 
Commercial  Bank  of  Cincinnati,  1 1  id.  489 ;  Miami  Exporting 
Co.  V.  Clark,  13  id.  1 ;  Bank  of  Wo6ster  v.  Stevens,  1  Ohio 
State  R.,  N.  S.,  233;  Busby  v.  Finn,  id.  409;  Preble  Co.  Bank 
V.  Russell,  id.  313).  In  respect  to  purchasers  of  commercial 
paper  in  good  faith  for  value,  it  is  no  defence,  under  the  laws 
of  Ohio,  that  the  contract  was  usurious  as  between  the  original 
parties.  It  so  happened  that  this  precise  point  was  adjudged  in 
that  State,  by  the  ultimate  appellate  tribunal,  in  the  interim  be- 
tween the  trial  of  the  present  action  and  the  decision  rendered 
by  Judge  Qinton  (Pickaway  Co.  Bank  v,  Prather,  12  Ohio 
State  R.,  497,  511).  Even  if  the  question  were  doubtful,  we 
should  hesitate  to  oppose  our  opinion  of  the  true  construction 
of  a  statute  of  another  State,  to  the  judgment  of  its  own  Court 
of  last  resort;  but  in  this  instance,  it  is  proper  to  say,  that  we 
fully  concur  in  the  reasoning,  as  well  as  the  conclusions,  of  the 
tribunal  by  which  that  judgment  was  pronounced. 

As  these  views  are  controlling,  it  is  needless  to  consider 
other  questions  very  fully  and  ably  discussed  by  the  respective 
counsel,  but  not  necessarily  involved  in  the  decision. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring,  except  Bockes,  J.,  who  was 
absent. 

Judgment  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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FARMERS  &  MECHANICS'  BANK  OF  GENESEE,  Re- 
SPONDENT,  V.  DANIEL  M.  JOSLYN  and  Others,  Ap- 
pellants. 

Foreclosure — Original    Contract —  Usury — Subsequent    Taint — Practice — 
Amendment  of  Complaint. 

A  party  claiming  to  be  the  victim  of  usurious  exaction  cannot  avail 
himself  of  the  invalidity  of  a  later  contract  to  shield  himself  from  liability 
on  one  of  an  earlier  date,  which  was  honest  and  free  from  vice. 

When  a  new  note  was  given,  including  as  a  part  of  the  consideration 
thereof  the  amount  of  a  note  previously  due  and  unpaid,  the  fact  that  the 
new  note  was  void  for  usury  will  not  shield  the  party  from  the  payment 
of  the  original  note. 

Appeal  from  the  Supreme  Court.  The  action  was  for 
the  foreclosure  of  a  mortgage  to  the  Plaintiff,  as  a  continuing 
security  for  the  payment  of  all  commercial  papers  then  or 
thereafter  to  be  held  by  the  Plaintiff,  on  which  Daniel  M. 
Joslyn  was  liable,  or  might  become  so  at  any  subsequent  period. 
The  complaint  originally  framed  alleged  his  liability  in  the  sum 
of  $1,500,  with  interest  for  which  the  Plaintiff  held  his  note, 
bearing  date  the  24th  of  Dec,  1860,  payable  thirty  days  from 
date.  The  Defendants,  other  than  William  Joslyn,  who  dis- 
claimed any  interest  in  the  mortgaged  premises,  alleged,  by 
way  of  defence,  that  the  note  of  that  date  was  void  for  usury, 
having  been  discounted  at  a  rate  of  interest  exceeding  seven 
per  cent.  The  Court,  at  Special  Term,  directed  the  trial  of  the 
issues  of  fact,  presenting  the  question  whether  the  note  was  dis- 
counted at  a  usurious  rate  of  interest.  On  the  trial  of  these 
issues  at  the  Erie  Circuit,  before  Mr.  Justice  Grover,  who  had 

Usurious  contracts — Enforcement.  39  N,  F.  332;  64  N. 
y.  298;  69  N.  Y.  249;  20  Hun,  154;  24  Hun,  269;  (61  How, 
Pr,  128)  59  App.  Div,  516  (49  AT.  Y.  Supp.  957) ;  59  Barb. 
627;  65  5ar6.  315;  4  Z?a/y,  125. 

Equity — Framing  issues — Power  of  court.  62  N.  Y.  79; 
ir  Abb.  N.  S.  319;  64  Barb.  496;  23  Abb.  N.  C.  189  (23  St. 
Rep.  352;  5  N.  Y.  Supp.  171 ;  1  Silvr.  Sup.  Ct.  140). 
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directed  and  framed  them  at  Special  Term,  it  appeared  by  evi- 
dence on  both  sides  that  the  note  in  question  was  given  in  re- 
newal of  a  previous  note  to  the  Plaintiff  which  matured  on  the 
10th  of  December,  and  that  such  prior  note,  which  was  free 
from  any  taint  of  usury,  was  never  paid  otherwise  than  by  the 
discount  of  the  renewal  note,  and  that  the  whole  amount 
remained  due,  except  one  month's  interest,  which  was  paid. 

Upon  these  facts  appearing,  the  Plaintiff's  counsel  applied 
for  the  framing  of  additional  issues  for  the  purpose  of  pre- 
senting the  whole  case  together.  The  Defendants'  counsel  ob- 
jected, insisting  that  no  such  issue  was  presented  by  the  plead- 
ings; that  there  was  no  opportunity  to  plead,  or  to  prove  any 
defence  they  might  have  to  the  original  note;  that  the  verdict 
should  be  conformed  to  the  issues  as  settled,  and  that  the  Court 
had  no  power,  at  that  time,  to  change  or  modify  the  previous 
order. 

The  Judge  granted  the  application,  no  affidavit  being  made 
by  Defendants  of  prejudice  or  surprise;  and  on  the  issues  as 
modified,  the  jury  found  that  the  renewal  note  was  discounted 
at  a  usurious  rate  of  interest,  but  that,  with  the  exception  above 
noted,  the  original  note  was  due  to  the  Plaintiff,  and  that  it  re- 
mained unpaid  otherwise  than  by  the  proceeds  of  the  usurious 
discount. 

A  case  was  made  by  the  Defendants,  upon  which,  together 
with  the  findings  of  the  jury,  the  cause  was  heard  before  Mr. 
Justice  Ho)rt,  at  Special  Term.  At  the  hearing,  the  Plaintiff 
moved  for  leave  to  amend  the  complaint  in  conformity  with  the 
proof  and  the  findings.  The  motion  was  resisted,  on  the 
ground  that  such  an  amendment  would  wholly  change  the 
Plaintiff's  cause  of  action,  and  that  the  Defendants  would  have 
no  opportunity  to  try  the  issue  presented.  No  affidavit  was 
made  on  the  part  of  the  Defendants,  and  the  amendment  was 
allowed  by  the  Court,  and  the  Defendants  were  not  allowed  to 
put  in  a  further  answer. 

The  trial  resulted  in  the  finding  by  the  Court  of  substantially 
the  same  facts  previously  found  by  the  jury,  and  in  the  usual 
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judgment  of  foreclosure  for  the  amount  of  the  original  note, 
with  interest.  The  judgment  was  affirmed  on  appeal  to  the 
General  Term,  in  the  Eighth  Judicial  District,  and  the  Defend- 
ants appealed  to  this  Court. 

/.  Af.  Humphry  for  Appellants. 

John  Gafison  for  Respondent. 

Porter,  J. — The  judgment  is  in  exact  accordance  with  the 
legal  rights  of  the  parties.  The  Court  refused  to  enforce  the 
illegal  agreement,  and  it  also  declined  to  permit  its  perversion 
to  a  use  injurious  to  the  Plaintinflf  and  beneficial  to  the  De- 
fendants, but  to  which  the  latter  were  not  entitled  either  in 
conscience  or  in  law. 

The  infected  contract  did  not  absolve  the  mortgagor  from 
his  antecedent  obligation,  nor  did  it  impair  the  rights  of  the 
Plaintiff  under  a  prior  and  valid  agreement.  It  is  true  that  the 
usurer  is  not  permitted,  at  his  own  election,  to  allege  an  illegal 
act  as  a  ground  for  reinstating  an  old  security ;  but  it  is  equally 
true  that  a  party  who  claimed  to  be  the  victim  of  exaction  can- 
not avail  himself  of  the  invalidity  of  a  later  contract,  as  a  shield 
from  liability  on  one  of  an  earlier  date  which  was  honest  and 
free  from  vice  (Brown  v.  Dewey,  1  Sandf.  Ch.  R.  56;  Swart- 
wout  V.  Payne,  19  Johnson,  294;  Billington  v.  Wagoner,  33 
New  York,  31 ;  La  Farge  v.  Herter,  5  Selden,  241 ;  Crane  v, 
Hubbell,  7  Paige,  413).  It  appeared  on  the  trial  that  the 
paper  in  question  was  discounted  for  the  sole  purpose  of  renew- 
ing a  note  previously  due  and  dishonored,  and  of  which  the 
payment  was  secured  by  the  mortgage  set  forth  in  the  com- 
plaint. To  meet  the  case  in  this  new  phase,  the  Judge  sub- 
mitted to  the  jury  such  additional  issues  as  were  essential  to 
bring  to  the  view  of  the  Court  all  the  facts  material  to  a  just 
and  intelligent  decision.  To  this  we  see  no  well  founded  ob- 
jection. He  was  invested  with  the  same  power  at  the  Circuit 
which  he  exercised  at  Special  Term  in  framing  the  original 
issue.  It  was  a  question  addressed  to  his  sound  discretion. 
We  think  he  was  clearly  right  in  the  disposition  which  he  made 
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of  it;  but  if  we  entertained  a  different  opinion,  we  should  not 
be  at  liberty  to  reverse  the  judgment  on  a  question  of  niere 
practice,  in  respect  to  which  the  Court  below  is  the  ultimate 
arbiter. 

The  order  of  the  Court,  conforming  the  pleading  to  the 
proof  and  the  findings,  was  made  in  the  exercise  of  a  like  dis- 
cretion. It  involved  no  change  in  the  form  of  the  action,  or  in 
the  nature  and  substance  of  the  claim.  The  Defendants  were 
not  taken  by  surprise,  and  they  suffered  no  legal  prejudice 
from  the  amendment. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed.  JOEL  TIFFANY, 

State  Reporter. 

THE  CITY  BUILDING  AND  LOAN  COMPANY,  Re- 
spondent, V,  GEORGE  L.  FATTY,  Impleaded,  &c..  Ap- 
pellant. 

Foreclosure — Building  Associations — Usury — Practice — Findings  of  Fact. 

This  Court  cannot  go  beyond  the  findings  of  the  Special  Term  to  de- 
termine whether  the  conclusions  of  law  are  erroneous.  If  a  party  desires 
to  present  questions  of  fact,  he  must  present  them  through  the  proper 
findings  of  the  Judge,  referee,  or  jurj'. 

Parker,  J. — This  action  is  brought  to  foreclose  a  mortgage 
executed  to  the  Plaintiff  by  George  L.  Fatty  and  Louisa  Fatty 
his  wife.  It  was  tried  at  a  Special  Term  of  the  Supreme  Court 
of  the  city  of  Buffalo,  and  resulted  in  a  decision  in  favor  of  the 
Plaintiff,  upon  which  judgment  was  rendered,  which  the  Gen- 
eral Term  of  that  Court,  on  appeal,  affirmed.  The  record 
shows  no  findings  of  fact  by  the  Special  Term,  and  its  only 
conclusions  of  law  are  the  decision,  "that  there  is  due  to  the 
Plaintiff,  on  the  bond  and  mortgage  mentioned  and  set  forth 

Loan  association — Application  of  payments.     54  App.  Div. 
150  (66  iV.  Y,  Supp.  426). 
in  the  complaint,  the  sum  of  $756.88  f'  and  the  direction  that 
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"judgment  be  entered  for  a  foreclosure  and  sale,"  containing 
the  ordinary  provisions  and  directions,  including  the  one  that, 
if  the  moneys  arising  from  the  sale  be  insufficient  to  pay  the 
amount  due,  &c.,  "the  Defendant,  George  L.  Fatty,  who  is  per- 
sonally liable  for  the  pa)ntnent  of  the  debt  secured  by  the  bond 
and  mortgage,  pay  to  the  plaintiff  the  amount  of  such  defi- 
ciency," &c.  These  conclusions  and  decisions  were  excepted  to 
by  the  Defendant. 

Inasmuch  as  the  Appellant  has  failed  to  bring  before  this 
Court  the  facts  of  the  case  in  the  only  way  authorized  by  the 
Code — that  is,  by  the  findings  of  the  Court  at  Special  Term 
(Code,  §  268,  subd.  2  and  3) — it  is  quite  impossible  for  us  to 
say  that  there  is  any  error  in  the  decision  of  the  Special  Term. 

The  allegations  of  error  made  by  the  Appellant's  counsel  in 
his  points  are,  that  the  loan  for  which  the  bond  and  mortgage 
were  given  was  usurious;  that  the  Plaintiff  had  no  corporate 
authority  to  exact  any  interest,  and  hence  the  act  of  loaning  on 
interest  was  ultra  vires ;  that  the  bond  was  illegal  and  void,  be- 
cause it  does  not  appear  that  the  advance  was  made  for  the  ob- 
jects contemplated  by  the  act  under  which  the  Plaintiff  became 
incorporated,  and  that  the  bond  was  both  usurious  and  illegal, 
because  neither  Defendant  Fatty  nor  his  wife  were  stock- 
holders in  the  association  when  the  loan  was  granted,  and  there- 
fore the  loan  is  not  saved  from  being  usurious  by  the  pro- 
visions of  the  act  on  that  subject. 

It  is  manifest  that  all  these  objections  to  the  Plaintiff's  right 
to  a  judgment  in  its  favor  rest  upon  assumed  facts.  We  cannot 
go  into  an  examination  of  the  evidence  to  see  whether  the  facts 
necessary  to  sustain  the  objections  exist  (Grant  v,  Morse,  22 
N.  Y.  R.  323;  Cady  v.  Allen,  18,  N.  Y.  R.  573;  Phelps  v.  Mc- 
Donald, 26  N.  Y.  R.  82;  Leland  v,  Cameron,  31  N.  Y.  R.  115). 

If  we  look  into  the  pleadings  to  see  whether  the  necessary 
facts  on  which  to  raise  the  Defendant's  objections  there  stand 
admitted,  we  find  that  no  facts  are  there  admitted.  The  answer 
contains  a  general  denial  of  all  the  allegations  of  the  complaint. 
Neither  is  there  any  defect  in  the  Plaintiff's  case,  as  stated  in 
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the  complaint,  which,  even  if  taken  as  it  there  stands,  presents 
any  obstacle  to  the  judgment.  It  is  true,  as  the  Defendant's 
counsel  insists^  that  the  bond  therein  set  forth  requires  the  pay- 
ment of  seven  per  cent,  interest  on  the  whole  principal  sum  of 
$1,800,  notwithstanding  it  also  requires  the  monthly  reduction 
of  such  principal  by  the  payment  of  instalments  of  $9  per 
month.  But  these  payments  are  to  continue  only  "until  the 
object  of  the  said  The  City  Building  and  Loan  Association,  as 
contemplated  in  and  by  its  articles  of  association,  should  be  at- 
tained and  accomplished" — that  is,  until  the  fund  accumulated 
shall  amount  to  $200  per  share,  when  it  is  to  be  returned  to  the 
members  of  the  association.  The  money  loaned,  therefore,  is 
not  to  be  absolutely  repaid ;  and  the  requirement  to  pay  inter- 
est on  the  whole  principal,  after  it  shall  have  been  reduced  by 
the  monthly  instalments,  does  not  make  the  bond  usurious. 
There  is  nothing  in  the  complaint  showing  how  nearly  the  De- 
fendant's share,  or  the  whole  number  of  shares  into  which  the 
stock  of  the  association  was  divided,  was  paid  up,  and  conse- 
quently nothing  showing  but  that  $200  per  share  would  be 
ready  to  be  returned  to  the  members  entitled  to  it,  and  thus  the 
"object  contemplated  by  the  articles  of  agreement  be  attained 
and  accomplished"  upon  the  payment  of  the  first  monthly  in- 
stalment required  by  the  bond. 

In  regard  to  the  objection  that  the  loan  upon  interest  was 
beyond  the  corporate  authority  of  the  Plaintiff,  we  find,  upon 
looking  into  the  act,  that  it  contemplates  the  making  of  loans 
to  members  of  the  association,  without  prohibiting  loans  upon 
interest.  The  taking  of  interest  is  so  much  the  ordinary  inci- 
dent to  a  loan,  that  the  authority  to  loan  implies  it,  and  it  was 
not  an  act  ultra  vires  in  the  corporation  to  make  a  loan  on  in- 
terest. The  other  objections  resting  wholly  upon  facts  as- 
sumed, but  not  shown  to  exist,  must  also  fail  to  be  sustained. 
The  judgment  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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JOHN  H.  WILLIAMS,  Respondent,  v.  CHESTER  F. 
SHELLY,  Appellant. 

Execution — Sale  in  Good  Faith — Principal  and  Surety — Consideration — 

Liability. 

The  assumption  of  a  new  liability  is  a  good  consideration  to  constitute 
the  party  assuming  it  a  purchaser  in  good  faith. 

Where  a  surety  of  the  parties  purchased  of  them  their  stock  of  goods, 
and  agreed  to  assume  their  liabilities,  and  to  indemnify  them  against  their 
indebtedness  for  the  same,  his  relation  as  surety  for  them  became  changed 
to  that  of  principal ;  and  that  change  of  relation  and  new  liability  furnished 
a  sufficient  consideration  to  constitute  him  a  purchaser  in  good  faith. 

As  against  a  purchaser  in  good  faith,  an  execution  does  not  become  a 
lien  on  the  personal  chattels  of  the  debtor  until  actual  levy. 

This  action  was  brought  in  the  Supreme  Court  to  recover 
damages  for  the  alleged  conversion  of  a  quantity  of  dry-goods 
by  the  Defendant. 

Upon  the  trial  at  Circuit  it  was  proved  that  Mitchell  &  Derry 
were,  in  the  spring  of  1857,  carrying  on  mercantile  business, 
as  partners,  in  Niagra  county.  That  at  that  time  they  went 
to  New  York,  and  agreed  for  the  purchase  of  a  large  amount 
of  goods.  That  some  of  the  purchasers  refused  to  deliver  the 
goods  without  security.  Thereupon  Mitchell  &  Derry  wrote  to 
the  Plaintiff  to  come  to  New  York.  That  the  Plaintiff  went  to 
the  city,  and  there  became  surety  for  Mitchell  &  Derry  for  the 
price  of  the  goods,  which  were  then  delivered  and  forwarded 
to  the  store  occupied  by  Mitchell  &  Derry.  The  evidence  was 
conflicting  upon  the  question  whether  it  was  agreed  between 
the  Plaintiff  and  Mitchell  &  Derry  that  the  former  should  be- 
come a  partner  in  the  business.  It  was  claimed,  upon  the  part 
of  the  Plaintiff,  that  such  an  agreement  was  made. 

On  the  twenty-first  of  May,  1857,  an  agreement  in  writing 
was  entered  into  between  the  Plaintiff  and  Mitchell  &  Derry, 

Assumption    of   indebtedness — Consideration.     40    AT.    Y. 
Bona  Me  purchaser — Consideration,     40  Hun,  325. 


1867.]  WILLIAMS  v.  SHELLY.  315 

Statement  of  the  Case. 

by  which  the  partnership  was  declared  to  be  dissolved,  and 
Mitchell  &  Derry  transferred  to  the  Plaintiff  all  their  interest 
in  the  goods  for  which  the  Plaintiff  had  become  security,  and 
the  Plaintiff  agreed  to  pay  for  said  goods,  and  to  indemnify 
Mitchell  &  Derry  against  their  liability  therefor.  It  was 
further  proved  that  the  Plaintiff  took  possession  of  the  goods, 
and  that  the  Defendant  thereafter  took  and  sold  the  goods. 

On  the  part  of  the  Defendant,  it  was  proved  that  he  was 
sheriff  of  Niagara  county ;  that  before  the  twenty-first  of  May 
several  executions  were  placed  in  his  hands  against  Mitchell  & 
Derry,  with  instructions  not  to  levy  until  further  directions; 
that  shortly  before  the  21st  of  May,  another  execution  against 
Mitchell  &  Derry  was  placed  in  his  hands  for  collection;  that 
he,  shortly  after  the  21st  of  May,  levied  upon  the  goods  in 
question,  by  virtue  of  such  executions,  and  sold  the  same  there- 
on. 

The  several  judgments  upon  which  the  executions  were  is- 
sued, were  proved,  and  evidence  was  given  tending  to  show 
that  Plaintiff  was  aware  of  the  insolvent  condition  of  Mitchell 
&  Derry,  and  also  of  the  existence  of  judgments  against  them. 
The  Defendant's  counsel  requested  the  Judge  to  direct  a  verdict 
for  the  Defendant.  This  was  refused,  and  the  Defendant's 
counsel  excepted.  The  counsel  further  requested  the  Court  to 
charge  the  jury,  that  if  the  only  consideration  of  the  sale  to  the 
Plaintiff  was  the  execution  of  the  agreement,  by  which  the 
Plaintiff  agreed  to  assume  and  pay  the  debts  therein  specified, 
then  the  Plaintiff  was  not  a  purchaser  in  good  faith,  &c.  The 
Court  refused  so  to  charge,  and  the  Defendant's  counsel  ex- 
cepted. 

The  Defendant's  covmsel  further  requested  the  Court  '.^ 
charge,  that  if  the  sale  was  only  intended  as  a  security,  then  it 
was  not  within  the  protection  of  the  statute,  although  in  good 
faith.    The  court  refused,  and  Defendant  excepted. 

The  Court  charged  the  jury  that  it  was  necessary,  to  charge 
the  property  with  the  lien  of  the  execution,  that  the  Defendant 
should  show,  and  the  jury  should  find,  that  the  Plaintiff  had 
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notice,  in  some  form,  of  the  issuing  of  the  execution ;  that  notice 
of  the  judgment  was  not  sufficient ;  that  if  the  bill  of  sale  was 
intended  as  security  for  endorsing  the  notes,  and  was  without 
other  consideration,  yet  if  the  same  was  in  good  faith,  before 
levy,  and  without  notice  of  the  issuing  of  the  execution,  the 
Plaintiffs  right  to  the  goods  would  be  superior  to  that  of  the 
sheriff  under  the  execution.  To  which  several  rulings,  the  De- 
fendant's counsel  excepted. 

The  jury  found  a  verdict  for  the  Plaintiff. 

The  Defendant  moved,  at  Special  Term,  to  set  aside  the  ver- 
dict, which  was  granted,  unless  the  Plaintiff  stipulated  to  remit 
a  portion  of  the  damages  found  by  the  jury. 

The  Plaintiff  gave  the  stipulation  required,  and  entered 
judgment  for  the  residue,  from  which  the  Defendant  appealed ; 
and  after  affirmance  by  the  General  Term,  appealed  to  this 
Court. 

Davis  &  Piper  for  Respondent. 
P.  L.  Ely  for  Appellant. 

Grover^  J. — There  was  no  exception  to  any  ruling  of  the 
Court,  upon  the  question  of  damages,  taken  upon  the  trial.  No 
such  question  can  therefore  be  entertained  by  this  Court.  It 
was  competent  for  the  Special  Term,  in  case  the  damages  found 
were  excessive,  to  order  a  new  trial,  unless  the  excess  was  re- 
mitted by  the  Plaintiff,  and  in  that  event,  to  deny  it.  The  ac- 
tion of  the  Special  Term  in  that  respect,  under  the  facts  of  this 
case,  cannot  be  reviewed  here.  At  common  law  an  execution 
bound  the  personal  property  of  the  Defendant,  from  its  teste, 
even  against  a  bona  fide  purchaser  (Cro.  Eliz.  174;  Audley  v. 
Halsey,  Cro.  Car.  148).  This  was  altered  by  29th  Car.  2,  ch. 
3,  §  16,  making  such  purchase  valid,  if  made  before  the  delivery 
of  the  writ  to  the  sheriff.  Section  13  (2  R.  S.  365)  provides 
that  the  goods  and  chattels  of  a  debtor  shall  be  bound  only 
from  the  time  of  the  delivery  of  an  execution  to  be  executed. 
Section  17  provides  that  the  title  of  any  purchaser  in  good 
faith,  of  any  goods  or  chattels  acquired  prior  to  the  actual  levy 
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of  any  execution,  without  notice  of  such  execution 
being  issued,  shall  not  be  divested  by  the  fact  that  such 
execution  had  been  delivered  to  the  officer  prior  to  such 
purchase.  The  exceptions  in  the  present  case  present 
the  question  whether  the  consideration  was  such  as  to 
constitute  the  Plaintiff  a  purchaser  in  good  faith,  within  the 
meaning  of  the  statute.  There  was  no  conflict  in  the  evidence 
upon  that  point.  The  Plaintiff  had  become  surety  for  the  pay- 
ment for  the  goods,  upon  the  purchase  by  the  execution  debt- 
ors. He  agreed  upon  his  purchase  of  their  interest  from  them, 
to  pay  this  indebtedness,  and  to  indemnify  them  against  it. 
He  thus  assumed  a  new  liability.  He  became  the  principal 
debtor,  instead  of  surety  for  others.  The  assumption  of  a 
new  liability  has  always  been  held  a  sufficient  consideration  to 
constitute  the  party  assuming  it  a  purchaser  in  good  faith. 
The  requests  of  the  Defendant's  counsel  to  charge  upon  this 
point  were  properly  denied,  upon  the  ground  that  the  proof 
did  not  warrant  the  submission  of  any  question  to  the  jury 
upon  this  point. 

The  same  answer  may  be  given  to  the  charge  as  given.  The 
Judge  would  have  been  warranted  by  the  proof  in  directly 
charging  the  jury  that  the  consideration  was  sufficient. 

It  was  not  possible  that  the  Defendant  could  have  been  preju- 
diced by  the  charge  in  this  respect. 

It  is  insisted  by  the  Plaintiff's  counsel  that  a  transfer  of 
property  to  secure  an  antecedent  debt,  is  a  sufficient  considera- 
tion within  the  statute;  and  the  counsel  cites  Birdseye  v.  Ray 
(4  Hill,  158;  and  same  case,  5th  Denio,  619)  in  support  of 
this  proposition.  The  opinion  of  Nelson,  J.,  as  reported  in 
Hill,  sustains  it ;  but  the  case  was  decided  upon  another  ground. 
It  was  controverted  by  the  Chancellor  in  Denio,  but  the  point 
was  not  passed  upon  by  the  Court.  The  question  cannot  be 
regarded  as  settled  by  this  case,  as  adjudged  in  either  court. 
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Although  the  question  is  not  necessarily  involved  in  the  present 
case,  I  will  remark  that  I  can  see  no  reason,  either  in  principle 
or  upon  authority,  why  any  consideration  should  make  a  pur- 
chase bona  fide  under  this  statute,  that  will  not  have  the  same 
effect  in  any  other  case,  when  necessary  to  sustain  a  title,  on  ac- 
count of  a  defect  in  that  of  the  vendor.  The  charge  upon  the 
question  of  notice  of  the  issuing  of  the  execution  to  the  Plain- 
tiff, presents  a  nicer  question.  The  charge  implies  that  theonus 
was  upon  the  sheriff  to  prove  that  the  Plaintiff  had  notice  of 
the  issuing  of  the  execution  at  the  time  of  the  purchase. 

We  have  seen  that  the  lien  attaches  upon  the  delivery  of  the 
execution  to  the  officer  for  collection;  that  this  lien  is  valid 
against  all  but  purchasers  in  good  faith,  without  notice. 

It  would  seem  to  follow  that  the  onus  was  upon  the  pur- 
chaser to  establish  all  the  facts  essential  to  show  his  title  valid 
against  the  lien.  This  he  does  prima  facie  when  he  shows  a 
purchase  in  the  ordinary  course  of  business.  The  statute  was 
passed  before  parties  were  competent  witnesses  in  their  own  be- 
half. Under  such  circumstances  it  would  have  been  impossible 
for  the  Plaintiff  to  prove  a  want  of  knowledge  of  the  delivery 
of  the  execution.  The  Defendant,  upon  this  point,  holds  the 
affirmative,  and  it  is  a  general  rule  of  evidence  that  a  party- 
alleging  the  affirmative  must  prove  the  fact.  To  this  rule  there 
are  some  exceptions,  but  this,  I  think  does  not  come  within 
them. 

It  is  a  well-settled  rule  in  equity,  that  when  notice  of  some 
fact  will  subvert  a  title,  valid  in  its  absence,  such  notice  must  Jt)e 
proved  by  the  party  alleging  it,  although  in  pleading  his  title 
notice  must  be  denied. 

My  conclusion  is,  that  the  charge  in  this  respect  was  correct, 
and  that  the  judgment  must  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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FRANKLIN  B.  SECORD,  Respondent,  v.  CALEB  MOR- 
GAN AND  JOHN  WARRIN,  Appellants. 

Practice  on  Appeal — Undertaking — Surety — Liability  on  Affirmance  as  to 

one  Defendant. 

The  condition  of  an  undertaking  on  an  appeal  from  a  judgment  against 
two  Defendants,  Appellants,  being  that  the  sureties  should  be  liable  on 
condition  that  the  judgment  on  appeal  should  be  affirmed;  and  the  judg- 
ment on  appeal  was  affirmed  as  to  one  of  the  Defendants,  and  reversed 
as  to  the  other.  Held,  that  the  sureties  were  liable  the  same  as  though 
the  judgment  had  been  affirmed  as  to  both. 

Wm,  H.  Taggard  for  Appellants. 
S.  E,  Lyons  for  Respondent. 

Davies,  Ch.J. — In  the  year  1850,  the  Plaintiff  in  this  action 
commenced  a  suit  in  the  Supreme  Court  of  this  State  against 
Nicholas  Miller  and  Leonard  P.  Miller.  The  Plaintiff  claimed 
to  recover  upon  a  promissory  note  made  by  Nicholas  Miller, 
and  endorsed  by  Leonard  P.  Miller.  The  maker  and  endorser, 
though  not  jointly  liable,  were,  in  pursuance  of  the  provisions 
of  our  statute,  united  as, Defendants  in  the  same  action.  Such 
proceedings  were  had  in  the  Supreme  Court,  that,  on  the  20th 
day  of  April,  1853,  the  Plaintiffs  herein  recovered  judgment 
against  said  Nicholas  Miller  and  Leonard  P.  Miller,  Defend- 
ants, for  the  sum  of  $261.54. 

The  Defendants  in  that  action  appealed  from  said  judgment 
to  this  Court,  and  thereupon  the  Defendants  in  this  action,  for 
the  purpose  of  making  said  appeal  effectual,  and  in  compliance 
with  the  provisions  of  the  Code,  made  and  executed  to  the 
Plaintiff  in  this  action  an  undertaking,  in  the  usual  form,  with 
a  condition  therein,  in  these  words :  "Now,  therefore,  we,  John 
Warrin  and  Caleb  Morgan,  do  hereby,  pursuant  to  the  statute 

Undertaking — Surety — Liability,  46  Hun,  339  (12  St. 
Rep.  201) ;  60  Hun,  556  (39  5*/.  Rep.  683;  16  N.  Y.  Supp. 
353 ;  21  Civ.  Proc.  47).  \T.&C.  241 ;  6  Civ.  Proc.  231 ;  36 
Super.  Ct.  424;  50  Super.  Ct.  447. 
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in  such  case  made  and  provided,  undertake  that  the  said  Ap- 
pellants will  pay  all  costs  and  damages  which  may  be  awarded 
against  them  on  said  appeal,  not  exceeding  two  hundred  and 
fifty  dollars ;  and  do  also  undertake,  that  if  the  said  judgment 
so  appealed  from,  or  any  part  thereof,  be  affirmed,  the  said  Ap- 
pellants will  pay  the  amount  directed  to  be  paid  by  said  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  said  judg- 
ment shall  be  affifmed,  if  it  be  affirmed  only  in  part,  and  all 
damages  which  shall  be  awarded  against  said  Appellants  on 
the  said  appeal." 

Upon  such  appeal,  this  Court  affirmed  the  jugdment  of  the 
Supreme  Court  against  Nicholas  Miller,  the  maker  of  said 
promissory  note,  and  reversed  the  judgment  of  the  Supreme 
Court  against  said  Leonard  P.  Miller,  endorser  of  said  note, 
and  judgment  was  rendered  in  his  favor  (Seacord  v.  Miller,  3 
Kern.  55). 

The  Plaintiff  now  brings  an  action  upon  said  undertaking, 
and  avers  that  the  said  judgment  mentioned  in  said  undertak- 
ing was  affirmed  as  to  the  said  Appellant  Nicholas  Miller,  with 
costs,  and  reversed  as  to  the  said  Appellant  Leonard  P.  Miller. 
That  judgment  had  been  perfected  in  said  Supreme  Court, 
upon  the  judgment  of  said  Court  of  Appeals,  and  that  an  exe- 
cution had  been  issued  for  the  amount  thereof  against  the 
property  of  said  Nicholas  Miller,  and  that  the  same  had  been 
duly  demanded  of  said  Nicholas  Miller,  and  that  the  Defend- 
ants had  notice  thereof.  The  Defendants  denied  all  the  matter 
set  forth  in  the  complaint,  and  the  action  was  referred  to  Wil- 
liam Kent,  as  referee,  who  found  all  the  facts,  as  stated  and  set 
forth  in  the  complaint ;  also,  that  the  amount  of  said  judgment 
against  said  Nicholas  Miller  was  $479.42,  besides  interest ;  and 
that  the  same  had  not  been  paid,  nor  any  part  thereof,  but  that 
the  same  remained  unpaid,  and  entirely  unsatisfied ;  and  found, 
as  conclusions  of  law,  that  the  undertaking  was  a  valid  obliga- 
tion; that  the  judgment  entered  against  the.  said  Nicholas  Mil- 
ler in  the  Supreme  Court,  on  filing  the  remittitur  from  the 
Court  of  Appeals,  was  duly  entered  against  him,  affirming  the 
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ssiid  judgment  so  appealed  from,  and  that  by  the  affirmance  of 
the  judgment  against  Nicholas  Miller,  and  the  facts  in  said 
report  contained,  the  Defendants  became  bound  and  indebted 
to  the  said  Plaintiff  for  the  amount  of  said  judgment,  and  the 
interest  thereon.  Judgment  was  accordingly  entered  for  the 
5aid  Plaintiff,  and  on  appeal  the  same  was  affirmed  at  General 
Term,  and  the  Defendants  now  appeal  to  this  Court. 

The  only  question  of  a  serious  nature  urged  upon  us  for  a 
reversal  of  this  judgment  is,  that  as  it  appears  affirmatively 
that  the  judgment  appealed  from  was  against  two  Defendants, 
and  as  it  was  affirmed  only  as  to  one  Defendant,  and  reversed 
as  to  the  other,  the  event  or  contingency  upon  which  these  De- 
fendants agreed  and  tmdertook  to  pay  the  judgment  appealed 
from,  has  never  happened.  They  undertook,  that  if  the  judg- 
ment so  appealed  from  be  affirmed,  then  the  Appellants  would 
pay  the  amount  directed  to  be  paid  by  the  said  judgment,  and 
all  damages  which  might  be  awarded  against  the  said  Appel- 
lants on  the  said  appeal. 

The  Defendants  contend  that  the  judgment  so  appealed  from 
has  not  been  affirmed. 

There  is  some  plausibility,  it  must  be  confessed,  in  this  posi- 
tion, and  it  has  been  sustained  by  a  very  ingenious  and  able  ar- 
gument by  the  cotmsel  for  the  Appellants,  and  were  it  an  open 
question  in  this  Court,  it  would  be  proper  to  proceed  with  the 
discussion  of  the  views  suggested. 

But  as  we  understand,  the  precise  question  now  presented 
was  considered  and  passed  upon  by  this  Court  in  the  case  of 
Gardner  v.  Barney  and  Butler,  decided  here  in  December, 
1863 — not  reported.  That  was  an  action  upon  an  undertak- 
ing given  by  the  Defendants,  on  an  appeal  from  a  judgment  of 
the  Special  Term  to  the  General  Term  of  the  Supreme  Court, 
taken  by  the  Defendants  Ogden  and  Smith.  The  judgment  of 
the  Special  Term  was  against  both  Defendants,  and  the  appeal 
was  from  that  judgment  by  them  to  the  General  Term.  And 
the  undertaking  was  similar  in  form  to  that  given  by  these 
Defendants.  The  General  Term  of  the  Third  District  reversed 
21 
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the  judgment,  and  ordered  a  new  trial.  From  this  order  the 
Plaintiff  Gardner  appealed  to  this  Court,  and  this  Court  re- 
versed  the  order  of  the  General  Term,  granting  a  new  trial,  so- 
far  as  it  related  to  the  Defendant  Smith,  and  affirmed  the 
judgment  of  the  Special  Term  as  to  him,  with  costs.  It  alsa 
affirmed  the  order  granting  a  new  trial  as  to  the  Defendant 
Ogden,  and  g^ave  judgment  in  his  favor  against  the  Plaintiff ^ 
with  costs  (Gardner  v.  Ogden,  22  N.  Y.  327). 

The  action  in  this  Court  above  referred  to,  against  Barney 
and  Butler,  was  upon  the  undertaking  given  on  the  appeal 
taken  by  Ogden  and  Smith  from  the  judgment  against  them  at 
Special  Term  to  the  General  Term ;  and  the  question  as  stated 
by  Denio,  Ch.J.,  in  the  opinion  of  this  Court,  was  whether  the 
affirmance  of  the  judgment  as  to  one  of  the  Defendants,  who 
were  together  adjudged  to  pay  a  sum  of  money  in  the  original 
action,  renders  the  Defendants  liable  as  sureties  upon  the 
undertaking? 

That  question  is  very  carefully  and  fully  discussed  by  the 
learned  Chief  Judge.  And  as  his  views  upon  this  point  have 
never  been  reported,  and  are  so  conclusive  upon  the  point 
under  discussion,  and  received  on  that  occasion  the  approval  of 
this  Court,  it  is  not  deemed  inappropriate  to  quote  them. 
Nothing  further  need  be  added  upon  the  subject. 

Judge  Denio  said:  "The  expressions  of  the  undertaking, 
which  provide  for  the  case  upon  affirmance  only  in  part,  ap- 
pear to  have  reference  primarily  to  the  amount,  and  not  to  the 
number  of  persons  charged.  The  language  is,  that  the  Appell- 
ants, in  the  case  of  a  partial  affirmnance,  will  pay  the  amount 
directed  to  be  paid  by  the  judgment,  orihe  part  of  such  amount 
as  to  which  it  shall  be  affirmed,  if  it  be  affirmed  only  in  part 
But  independent  of  these  words,  I  am  still  of  opinion  that  this 
judgment  has  been  affirmed,  according  to  the  general  sense  of 
the  instrument. 

"The  decision  that  the  Plaintiff  is  entitled  to  the  amount  of 
money  adjudged  to  him  by  the  Special  Term,  is  sustained,  and 
the  position  is  upheld,  that  he  is  entitled  to  recover  it  in  action. 
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It  was  a  case  in  which  several  damages  might  be  given  against 
one  of  the  Defendants,  though  the  other  should  be  acquitted. 
This  is  established  by  a  judgment,  affirming  the  recovery  as  to 
Smith  alone.  The  judgment  of  the  Special  Term  has,  there- 
fore, been  affirmed,  with  a  variation,  however,  in  this — that  the 
recovery  is  to  be  satisfied  by  one,  and  not  by  both  of  the  De- 
fendants. It  is  not  necessary  to  depart  from  the  language  of 
the  instrument  in  order  to  charge  the  sureties.  They  are  to 
abide  according  to  the  terms  of  their  undertaking. 

•'There  has  been  an  affirmance  of  the  judgment  appealed 
from,  and  equitable  constniction  cannot  be  resorted  to  for  the 
purpose  of  charging  sureties.  But  if  the  case  is  within  the 
letter  of  their  contract,  they  are  liable,  unless  there  is  some- 
thing in  the  spirit  and  intention  of  the  instrument,  or  of  the 
law  under  which  it  is  given,  which  exonerates  them.  The  ob- 
ject of  the  undertaking  is  to  procure  an  absolute  stay  of  exe- 
cution, and  of  all  proceedings  on  the  judgment,  and  such  is 
its  effect  (Code,  §§  335,  339). 

"The  motive  for  tequiring  the  undertaking  was  to  secure  to 
the  Plaintiff  the  fruits  of  the  recovery,  in  case  it  should  be  de- 
termined that  the  allegations  of  error  were  unfounded.  As 
the  Plaintiff  is,  by  the  stay  of  execution,  deprived  of  the  imme- 
diate resort  to  the  property  of  the  judgment-debtor,  which  the 
law  would  otherwise  give  him,  and  as  his  title  to  the  amount: 
adjudged  in  his  favor  is  prima  facie  established,  it  was  the 
policy  of  the  law  that  he  should  have  security  to  indemnify  him 
against  the  possible  contingency  of  the  delay.  The  law  as- 
sumes the  judgment  to  be  such  presumptive  evidence  of  his 
right,  that  it  will  not  subject  him  to  the  hazard  arising  from 
the  delay  of  further  litigation,  without  an  indemnity  against 
any  loss  which  he  might  thereby  incur.  If  it  should  be  de- 
cided, that  in  order  to  hold  the  sureties  the  judgment  should 
be  affirmed  in  all  its  parts,  without  variation  or  modification, 
the  provisions  for  security  would  be  illusory  in  a  great  variety 
of  cases,  which  may  be  supposed. 

"Let  us  take  the  case  of  an  equity  suit  against  two  Defend- 
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ants,  and  a  judgment  in  a  primary  Court  against  one,  and  an 
acquittal  of  the  other,  and  cross-appeals  by  the  Plaintiff  as  to 
the  discharge  of  the  one  acquitted,  and  by  the  Defendant,  who 
was  held  liable ;  and  that  the  Appellate  Court  should  hold  that 
both  were  liable,  and  give  judgment  accordingly.  It  is  plain 
that  the  sureties  of  the  Defendant,  who  was  held  liable  by  the 
first  judgment,  ought  not  to  be  discharged,  for  the  complaint  of 
that  Defendant  against  the  judgment  would  be  shown  to  be 
unfounded,  and  the  Plaintiff  would  have  incurred  the  hazard 
against  which  the  undertaking  was  intended  to  protect  him; 
and  yet  it  could  not  be  said  that  the  identical  judgment  ap- 
pealed from  had  been  affirmed  in  every  particular.  The  sys- 
tem of  the  provisions  respecting  security  on  appeals  is  ex- 
plained by  the  366th  section  of  the  Code,  as  to  judgments  di- 
recting the  assignment  or  delivery  of  documents  or  personal 
property.  The  undertaking  in  that  case  was  to  the  effect,  that 
the  Appellant  would  obey  the  order  of  the  Appellate  Court,  on 
the  appeal.  This  shows  the  general  intention  of  the  Legisla- 
ture, that  the  judgment  of  the  primary  Court  should  not  be 
delayed  in  its  execution,  unless  the  party  charged  should  give 
security  to  abide  the  judgment  of  the  superior  Court,  if  it 
should  be  adverse  to  him,  without  requiring  that  the  same 
identical  judgment  should  be  sustained. 

"The  nature  of  the  original  action,  and  the  liabilities  upon 
which  the  recovery  was  had,  are  not  stated  in  the  present  case. 
We  may  suppose  them  to  have  been  what  we  know,  by  looking 
into  the  former  case,  they  were — ^an  alleged  breach  of  duty  on 
the  part  of  Defendant  Ogden,  as  member  of  the  firm  who  were 
the  agents  of  the  Plaintiff  for  the  sale  of  his  land,  in  disposing 
of  it  in  bad  faith,  and  for  a  less  price  than  it  was  worth,  the 
Defendant  Smith  being  the  buyer,  under  such  circumstances  as 
would  estop  him  of  the  defence  of  a  bona  fide  purchaser.  Both 
:the  Defendants  were  held  liable  for  the  supposed  value  of  the 
:  land ;  and  although  the  judgment  was  joint  in  form,  each  was 
:made  liable  on  account  of  his  supposed  individual  misconduct, 
;and  not  on  account  of  the  delinquency  of  the  other.    It  was 
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more  like  a  judgment  against  two  tort  feasors  than  one  against 
joint-debtors.  In  such  cases  the  appeal  is,  in  effect,  several, 
by  each  Defendant;  and  it  would  have  been  perfectly  correct 
for  each  Defendant  to  have  brought  a  separate  appeal,  and  to 
have  given  a  separate  undertaking,  though  it  was  not  irregular 
for  them  to  join  in  the  appeal,  and  procure  a  single  undertak- 
ing. But  the  proper  construction  of  the  instrument  is,  that  the 
sureties  undertake  for  each  of  the  Defendants.  The  Defend- 
ant Smith  was  made  liable  for  the  value  of  the  land,  on  account 
of  having  purchased  it  at  a  voidable  sale,  under  circumstances 
which  would  not  enable  him  to  hold  it  against  the  Plaintiff's 
equity;  and  Ogden  was  held  liable  to  the  same  amount  for 
having  sold  the  land  to  Smith,  in  violation  of  his  duty ;  and  the 
judgment  contained  a  provision  that  Smith  might  satisfy  the 
amount  by  reconveying  such  part  of  the  land  as  he  had  not  dis- 
posed of  to  others,  and  assigning  and  paying  to  the  Plaintiff 
the  securities  and  money  which  he  had  received  for  the  part 
sold  by  him.  Now,  it  might  very  well  be  that  the  judgment 
could  be  sustained  against  one,  while  the  other  should  be  ac- 
quitted, and  such  was,  in  fact,  the  judgment  of  this  Court, 
which  was  in  favor  of  Ogden,  on  the  ground  that  he,  being 
absent  from  the  country,  had  no  personal  concern  with  the  al- 
leged illegal  purchase  from  the  Plaintiff.  The  appeal  taken 
under  such  circumstances  was,  in  effect,  several  by  each  De- 
fendant, and  the  undertaking  should  be  construed  in  connection 
with  the  judgment.  Viewed  in  that  light,  the  sureties  must  be 
considered  as  undertaking,  in  behalf  of  Smith,  that  if  the 
judgment  against  him,  from  which  he  had  appealed,  be  affirm- 
ed, he  should  pay  the  amount  adjudged;  and  so  of  the  De- 
fendant Ogden.  If  the  sureties  were  bound  separately  for  each 
Defendant,  in  respect  to  the  judgment  against  each,  as,  I  think, 
they  were,  it  is  of  no  consequence  that  there  was  a  reversal  as 
to  one  of  them.  The  terms  of  the  contract  adjust  themselves 
to  the  case  as  it  actually  existed ;  and  it  is  the  same  thing  as 
though  each  had  appeared  separately,  and  the  sureties  had 
signed  a  separate  undertaking  upon  each  appeal.    Though  the 
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nature  of  the  action  in  the  original  suit,  and  the  grounds  of  the 
judgment,  were  not  found  on  that  under  review,  neither  was  it 
shown  that  the  judgment  was  one  against  joint-debtors;  and 
the  condition  annexed  to  it,  allowing  Smith  to  discharge  it  by 
a  collateral  act,  shows  that  it  was  not  an  ordinary  judgment 
against  two  persons  jointly  indebted.  I  am  therefore  of  the 
opinion  that  the  objection,  that  the  judgment  has  not  been 
wholly  affirmed,  or  affirmed  as  to  both  Defendants,  is  not  well 
taken." 

These  are  the  views  of  this  Court,  so  clearly  expressed  in  a 
case  so  analogous  to  the  present,  that  they  must  be  regarded 
as  controlling  and  not  open  to  further  discussion.  It  is  im- 
possible to  point  out  any  essential  difference  between  the  case 
under  review  and  that  in  which  the  preceding  opinion  was  ren- 
dered. If  ever  a  case  was  in  quatuor  pedibus  with  another, 
this  is  with  that.  To  the  same  effect  is  the  case  of  Potter  v. 
Van  Vranken  (36  N.  Y.  619). 

In  the  record  now  before  us  it  distinctly  appears  that  the 
original  judgment  was  not  against  the  Defendants  therein  as 
joint-debtors,  but  a  judgment  against  them  upon  the  separate 
liability  and  contract  of  each.  It  was  against  Nicholas  Miller, 
as  maker  of  the  promissory  note  in  suit,  and  against  Leonard 
P.  Miller  as  the  endorser  thereof;  and,  as  was  observed  in 
Gardner  v.  Barney,  it  might  very  well  be  that,  under  such  cir- 
cumstances, the  judgment  might  well  be  sustained  against  one 
Defendant,  while  the  judgment  against  the  other  would  not  be 
allowed  to  stand. 

Then  the  appeal,  in  effect,  was  in  this  case,  as  in  that,  a  sev- 
eral appeal  by  each  Defendant ;  and  we  are  to  construe  the  un- 
dertaking to  refer  to  the  character  of  the  judgment  it  was 
given  to  secure.  In  that  light  we  must  hold  that  the  sureties 
are  to  be  regarded  as  undertaking,  on  behalf  of  Nicholas  Miller, 
that  if  the  judgment  against  him,  from  which  he  had  appealed, 
should  be  affirmed,  he  would  pay  the  amount  of  the  judgment ; 
and  the  same  as  to  the  other  Defendant.  Now,  the  judgment 
against  the  Defendant  Nicholas  Miller  was  affirmed  by  this 
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Court,  and  upon  such  affirmance,  the  liability  of  his  sureties  to 
pay  the  judgment  so  affirmed  became  absolute.  It  was  not 
impaired  by  the  circumstance  that  this  Court  reversed  the 
judgment  of  the  Supreme  Court  against  the  other  Defendant, 
Leonard  P.  Miller.  It  is  not  denied  that  if  each  Defendant  had 
taken  a  separate  appeal .  to  this  Court  from  the  judgment 
against  him,  and  an  undertaking  had  been  executed  upon  each 
appeal,  that  in  case  of  the  affirmance  of  the  judgment  upon 
•either  appeal,  the  sureties  in  respect  thereto  would  have  become 
fixed,  although  the  judgment  on  the  other  appeal  had  been 
reversed.  We  held  in  Gardner  v.  Barney,  that  in  a  case  like 
the  present,  it  is  the  same  thing  as  though  each  Defendant  had 
appealed  separately,  and  the  sureties  had  signed  a  separate  un- 
dertaking upon  each  appeal.  That  is  decisive  of  the  case  at 
bar. 

The  finding  of  the  referee,  that  the  remittitur  from  this 
Court,  containing  the  affirmance  of  the  judgment,  was  filed  in 
the  Supreme  Court  by  its  order,  is  conclusive  of  the  facts,  and 
of  the  regularity  of  the  Plaintiff's  procedings.  We  have  no 
•doubt  of  the  power  of  the  Supreme  Court  to  direct  the  order  to 
be  entered,  making  the  judgment  of  this  Court  the  judgment  of 
that  Court,  nunc  pro  tunc  (Chautauqua  County  Bank  v.  White, 
123  N.  Y.,  347). 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Concurring,  Porter,  Parker,  Wright,  and  Grover,  JJ. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THOMAS  J.  WELLS,  Respondent,  v,  CHARLES  KEL- 
SEY,  Appellant. 

Trover  and  Conversion— Evidence  of  Value— -PlaintHFs  Evidence  of  Cost 

—Rebuttal. 

When  the  Plaintiff  attempts  to  establish  the  value  of  property  converted 
by  his  own  mere  opinion  of  value  under  oath,  it  is  competent  to  show  that 
at  two  sales  of  the  property  prior  to  the  commencement  of  the  action  a 
much  less  value  was  attached  to  it. 

It  is  also  competent  to  show  the  value  of  other  articles  included  in  the 
bill  of  purchase,  for  the  purpose  of  showing  the  estimated  value  of  the 
property  converted  at  the  time  of  its  purchase  by  the  Plaintiff. 

Appeal  from  the  Supreme  Court.  The  action  was  to  re- 
cover damages  for  the  conversion  by  the  Defendant  of  two 
boilers  and  a  quantity  of  brick,  with  some  other  articles  ot 
minor  value.  These  had  been  put  in  a  building  on  Defendant's 
premises,  in  the  summer  of  1858,  by  his  tenants,  Durkee  & 
Case,  to  be  used  by  them  in  their  business,  which  was  the 
manufacture  of  soda,  saleratus,  and  drugs.  The  building  was 
destroyed  by  fire  on  the  30th  day  of  August,  1860,  which  ter- 
minated the  demise,  under  a  provision  embodied  in  the  lease; 
and  a  question  arose  whether  the  articles  thus  introduced  by 
the  tenants  belonged  to  the  Plaintiff,  to  whom  they  sold  them^ 
after  the  fire,  or  to  the  Defendant,  who  claimed  them,  in  whole 
or  in  part,  as  fixtures  annexed  to  his  freehold. 

On  the  trial,  at  the  Kings  Circuit,  clear  proof  was  made  of 
the  Plaintiff's  title;  and  the  practical  issues  came  to  be,  as  to 
the  fact  of  conversion  by  the  Defendant,  and  as  to  the  actual 
value  of  the  property.  On  both  these  questions  there  was  a 
conflict  of  evidence;  and  the  jury  found  adversely  to  the  De- 
fendant. 

The  only  questions  raised  on  the  present  appeal  relate  to  the- 

Evidence— Value— Cost  price.  83  N.  F.  371 ;  81  Hun,  177 
(62  St.  Rep.  181 ;  30  N.  Y.  Supp.  696)  ;  IS  App.  Div.  99  (44 
N.  Y.  Supp.  275)  ;  D.  63  App.  Div.  506  (71  N.  Y.  Supp.  794)  ; 
4  Misc.  106  (53  St.  Rep.  212;  23  N.  Y.  Supp.  1009)  ;  28  Misc. 
227  (SSN.  Y.Supp.  39). 
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exclusion  of  evidence  offered  on  the  issue,  as  to  the  value  of 
the  property  converted. 

Those  questions  arose  in  this  wise :  the  Plaintiff  was  sworn 
as  a  witness  in  his  own  behalf,  and  testified,  among  other 
things,  that  he  bought  the  property  in  question  on  the  1st  of 
Oct.,  1860;  that,  in  his  own  opinion,  the  awo  boilers,  at  the 
time  of  the  alleged  conversion,  were  worth  as  much  as  if  they 
were  new,  and  were  of  the  value  of  $800;  that  the  boiler-front 
was  worth  at  least  $50  more ;  that  the  boiler  bolts  were  worth 
at  least  $40,  and  the  brick  at  least  $155 ;  thus  making  an  aggre- 
gate of  $1,045,  as  the  value  of  the  property  converted. 

To  weaken  the  force  of  this  evidence,  the  Defendant,  on  his 
cross-examination,  called  for  the  production  of  his  bill  of  sale. 
This  evidence  was  excluded,  and  the  Defendant  excepted. 

It  afterwards  appeared,  by  the  testimony  of  Durkee  &  Case, 
that  they  had  been  some  weeks  endeavoring  to  sell  the  property, 
before  they  effected  a  sale  to  the  Plaintiff;  that  the  boiler  had 
been  two  years  in  use  by  them  before  the  fire ;  that  the  part  of 
the  building  in  which  they  were  was  not  much  injured  by  the 
fire,  but  was  afterwards  tmoccupied;  that  the  boilers  were 
second-hand  when  they  bought  them,  and  they  were  lying  on 
a  vacant  lot  at  the  time  of  the  original  purchase. 

The  Defendant,  on  the  cross-examination  of  Durkee,  inter- 
rogated him  as  to  the  price  they  paid  for  the  boilers.  The  evi- 
dence was  excluded,  and  the  Defendant  excepted. 

He  then  introduced  the  testimony  of  several  boiler  manufac- 
turers, tending  to  show  that  the  boilers,  when  new,  were  not 
worth  (to  exceed)  $550,  and  that  in  their  condition,  at  the  time 
of  the  alleged  conversion,  they  were  worth  only  from  $160  to 
$350.  At  the  time  of  the  trial  they  were  not  in  use,  but  were 
still  lying  on  an  unoccupied  lot  of  the  Defendant. 

The  jury  found  a  verdict  in  favor  of  the  Plaintiff  for 
$751.44.  Judgment  was  entered  accordingly,  and  it  was  sub- 
sequently affirmed  on  appeal  to  the  General  Term  in  the  Second 
District  (15  Abbott,  53;  38  Barbour,  242). 

Britton  &  Ely  for  Appellant. 
A.  N.  Weller  for  Respondent. 
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Porter,  J. — The  principal  issue  on  the  trial  was  as  to  the 
value  of  a  pair  of  boilers,  at  the  time  of  their  conversion  by  the 
Defendant,  which  was  three  days  after  they  were  sold  to  the 
Plaintiff.  They  were  second-hand  boilers  two  years  before, 
when  they  were  bought  by  Durkee  &  Case,  and  they  had  been 
exposed  to  injury  from  disuse  as  well  as  from  use. 

The  Plaintiff  testified,  as  a  witness  in  his  own  behalf,  that 
their  value  was  $800,  and  that  they  were  worth  as  much  as  if 
they  were  new.  This  was  competent  evidence  of  value,  but  it 
was  inconclusive  in  its  nature.  It  was  an  estimate  resting  upon 
the  opinion  of  a  party  subject  to  bias ;  and  it  related  to  second- 
hand articles,  having  no  certain  and  definite  market  value.  The 
statement  carried  with  it  no  absolute  assurance  of  verity;  and, 
even  if  he  made  it  in  perfect  good  faith,  the  accuracy  of  his 
judgment  might  be  open  to  question,  in  view  of  facts  unknown 
to  the  jury,  but  within  his  personal  cognizante.  It  was  the 
right  of  cross-examining  counsel  to  elicit  these,  if  they  were 
inharmonious  with  his  evidence.  They  were  at  liberty  to  show 
that  he  bought  the  boilers  three  days  before,  on  credit,  at  a  fair 
and  open  sale,  from  parties  who  had  used  them,  and  knew  their 
value,  for  half  the  sum  at  which  he  now  assessed  them.  This 
seems  to  be  conceded  in  the  opinion  delivered  in  the  Court 
below ;  but  it  was  held  that  a  different  rule  prevailed  where,  as 
in  this  case,  the  inquiry  involved  the  value  of  other  articles 
included  in  the  same  sale.  We  do  not  think  such  a  distinction 
well  founded,  nor  do  we  find  it  recognized  in  the  authorities. 
The  objection,  if  it  has  any  force,  goes  to  the  facility  of  prov- 
ing the  fact,  and  not  to  its  admissibility  as  legal  evidence. 

The  particular  form  of  the  transaction  made  it  necessary  to 
ascertain  the  relative  value  of  the  articles  included  in  the  bill  of 
sale.  If  the  Plaintiff  had  testified,  in  answer  to  the  inquiry, 
that  the  other  articles  embraced  in  the  $1,200  purchase  were 
worth  twice  as  much  as  the  boilers,  it  would  be  a  reasonable 
inference  that  his  present  valuation  of  the  latter  considerably 
exceeded  their  cost.  It  is  true  that  the  price  which  he  paid  foi 
them  would  be  indecisive  as  to  their  actual  value ;  but  it  might 
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well  have  a  material  bearing  on  the  degree  of  weight  to  which 
his  estimate  of  that  value  was  entitled. 

But  even  if  this  inquiry  was  properly  disallowed,  the  Court 
erred  in  excluding  proof  of  the  price  paid  specifically  for  the 
boilers,  on  their  purchase  by  the  vendors  of  the  Plaintiff.  It  is 
assumed,  in  the  opinion  delivered  at  the  General  Term,  that  if 
evidence  of  this  kind  had  been  offered  it  .would  have  been  ad- 
missible within  the  rule,  and  the  fact  disclosed  in  the  printed 
case,  that  such  proof  was  tendered  and  rejected  on  the  trial, 
seems  to  have  been  overlooked.  The  authorities  on  this  sub- 
ject are  decisive  and  uniform,  and  we  think  the  rule  they  estab- 
lish is  sound  in  principle  (Campbell  v.  Woodworth,  20  New 
York,  499;  Dixon  v.  Buck,  42  Barbour,  70;  Crounse  v.  Fitch, 
23  Howard,  350;  Suydam  v.  Jenkins,  3  Sandf.  628). 

While  the  law  admits  the  opinions  of  those  competent  to 
judge  the  application  in  this,  as  in  other  cases,  of  the  usual  tests 
of  truth,  on  the  cross-examination  of  the  witness  it  is  legitimate 
to  ascertain  his  means  of  knowledge,  to  scrutinize  the  grounds 
of  his  judgment,  and  to  elicit  such  specific  facts  as  may  aid  in 
applying  and  weighing  the  evidence.  Such  facts  are  often  at 
variance  with  the  opinions  expressed  by  the  witness,  which, 
from  the  nature  of  the  case,  are  usually  founded  on  data  un- 
known to  the  Court.  On  questions  of  value  there  is  generally 
room  for  wide  diversity  of  judgment;  and  when  estimates  are 
loosely  made,  they  should  be  subject  to  all  reasonable  scrutiny. 
In  this  instance  the  inquiries  were  within  the  range  of  fair  and 
legitimate  cross-examination,  and  we  think  they  should  have 
been  allowed  by  the  Court.  A  knowledge  of  the  prices  actually 
paid  for  the  boilers  on  two  business  sales,  both  ante  litem 
motam,  might  well  aid  the  jury  in  weighing  the  conflicting 
estimates,  and  in  reaching  an  intelligent  and  just  conclusion. 

The  judgment  should  be  reversed,  and  a  new  trial  should  be 
ordered. 

All  the  Judges  concurring  except  Hunt  and  Grover,  who 
took  no  part. 

Judgment  reversed,  and  a  new  trial  ordered. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  W.  BATES,  Respondent,  v.  ENOCH  H.  ROSE- 
KRANS,  Appellant. 

Promissory     Note—Payment— New     Note— Pleading— A  nswer— Counter- 
claim, 

The  giving  of  a  new  note  by  one  of  two  joint  and  several  makers,  intend- 
ed as  a  provision  for  the  payment  of  their  former  note,  not  agreed  to  be  taken 
as  payment  and  not  in  fact  paid,  constitutes  no  defence  to  an  action  upon 
the  original  note. 

This  action  was  brought  upon  a  joint  and  several  promis- 
sory note,  dated  September  11th,  1851,  for  the  payment  of 
$2,553.71,  made  by  the  Defendant  and  one  Andrew  Bigham  to 
the  order  of,  and  endorsed  by.  Bates  &  Griffin. 

On  the  trial,  the  Defendant's  counsel  made  a  motion  for 
judgment  upon  the  pleadings,  upon  the  ground  that  the  Plain- 
tiff had  not  replied  to  the  counter-claims  of  the  Defendant  con- 
tained in  the  answer. 

The  Court  overruled  the  motion,  and  the  Defendant's  coun- 
sel excepted.  The  Plaintiff's  counsel  then  read  in  evidence  the 
note  above  described,  and  found  the  amount  of  interest  due 
upon  the  same. 

The  Defendant's  counsel  then  read  in  evidence  a  former  com- 
plaint in  the  action,  verified  by  the  Plaintiff,  in  which  it  was  al- 
leged that,  after  the  making,  and  before  the  maturity  of  the 

Pleading — Answer — Counterclaim.  75  N.  Y.  515;  97  N. 
y.  409;  118  A^.  y.  6;  33  Hun,  192;  35  App.  Div.  576  (55 
N.  y.  Supp.  139)  ;  50  App.  Div.  372  (63  N.  Y.  Supp.  1064)  ; 
72  App.  215  (76  N.  Y.  Supp.  193) ;  2  How.  N.  S.  429;  43 
Super  Ct.  138;  13  N.  Y.  Supp.  708  (18  Civ.  Proc.  388). 

Set  off— Pleading.  69  Hun,  92  (53  St.  Rep.  163 ;  23  N.  F, 
Supp.  537);  2  App.  Div.  559  (74  St.  Rep.  401;  37  N.  F. 
Supp.  1106). 

Equitable  defense — Necessity  of  reply.  169  N.  Y.  217;  7 
Lans.  418. 

Promissory  note — As  payment.  54  N.  Y.  585;  83  N.  Y. 
59;  1  Hun,  452  (3  T.  &  C.  485)  ;  6  Hun,  348;  1  City  Ct.  102, 
142. 
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note  sued  upon,  "the  Defendant,  in  consideration  of  his  indebt- 
edness upon  said  note,  and  to  provide  for  the  payment  of  the 
principal  of  the  same,  made  and  delivered  to  the  Plaintiff  an- 
other promissory  note,  dated,"  &c. ;  that  neither  of  said  notes 
was  paid,  and  that  the  Plaintiff  was  the  owner  of  both  of  them. 

The  Plaintiff's  counsel  then  produced  and  cancelled  the  note 
last  mentioned. 

The  Defendant's  counsel  insisted  that  the  defence  of  pay- 
ment was  established  by  the  evidence  thus  introduced,  and  re- 
quested the  Court  so  to  instruct  the  jury,  and  requested  to  go 
to  the  jury  on  that  question.  The  Court  declined  each  of  these 
requests,  and  the  Defendant's  counsel  excepted. 

The  Court  directed  a  verdict  for  the  Plaintiff  for  the  amount 
of  the  note. 

The  General  Term  affirmed  the  judgment  entered  upon  the 
verdict,  and  the  Defendant  now  brings  his  appeal  to  this  Court. 

Beach  &  Smith  for  Appellant. 
Gale  &  Alden  for  Respondent. 

Hunt,  J. — The  facts  recited  in  the  amended  pleading  in- 
troduced in  evidence  did  not  establish  a  payment. 

Before  the  maturity  of  the  original  note,  "and  to  provide  for 
the  payment  of  the  same,"  one  of  the  joint  and  several  makers 
thereof  delivers  to  the  holder  his  own  note  payable  to  the  same 
parties  in  the  original  note  named.  Providing  for  the  payment 
of  a  note,  and  the  actual  payment  thereof,  are  quite  different 
things.  In  the  case  in  hand,  the  same  evidence  that  showed  a 
provision  for  payment,  showed  also  that  no  payment  was  in 
fact  made.  As  often  occurs  in  commercial  transactions,  the 
provision  failed. 

That  the  giving  of  the  new  note,  by  one  of  two  joint  and 
several  makers,  intended  as  a  provision  for  the  payment  of  a 
former  note,  not  agreed  to  be  taken  in  payment,  and  not  in  fact 
paid,  constitutes  no  defence  to  an  action  upon  the  original  note, 
is  well  settled.  The  principle  is  quite  familiar,  and  of  frequent 
occurrence  (Highland  Bank  v.  Dubois,  5  Denio,  558;  Cole  v. 
Sackett,  1  Hill,  516;  Smith  v.  Rogers,  17  John.  R.  340). 
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The  Defendant  insisted  at  the  trial,  and  his  counsel  now 
argue,  that  he  was  entitled  to  judgment  at  the  Circuit,  on  the 
ground  that  the  Plaintiff  had  not  replied  to  the  counter-claims 
contained  in  his  answer. 

The  fifth  answer  contains  the  statements  that  are  the  most 
strenuously  insisted  upon  as  constituting  a  counter-claim,  and 
an  examination  of  that  will  suffice  for  the  whole.  The  Defend- 
ant therein  alleges,  ''for  a  further  defence,''  that  the  note  in 
the  complaint  described  arose  out  of  partnership  transactions 
of  which  the  Defendant  and  one  Bigham  were  members,  and 
was  given  for  the  benefit  of  the  partnership,  which  facts  are 
known  to  the  Plaintiff;  and  afterward  Bigham  transferred  all 
his  interest  in  the  partnership  property  to  the  Plaintiff,  who 
was  then  the  holder  of  the  note,  and  in  consideration  thereof 
the  Plaintiff  agreed  with  Bigham  to  pay  his  share  of  the  debts 
of  the  partnership,  and  any  balance  due  from  him  to  the  part- 
nership, and  to  cancel  the  note;  that  Bigham's  share  of  the 
debts  amounted  to  more  than  the  note;  that  Bigham  owed  the 
partnership  a  balance  greater  than  the  amount  of  the  note,  and 
the  Plaintiff  has  received  and  holds  under  the  assignment,  prop- 
erty of  more  value  than  the  amount  of  the  note;  and  that  he 
has  not  paid  any  part  of  the  partnership  debts,  and  refuses  to 
apply  the  partnership  property  to  the  payment  of  said  debts. 

The  Defendant  does  not  pretend  that  he  was  precluded  from 
making  proof  of  the  allegations  contained  in  this  answer,  and 
thus  establishing  the  equitable  defence  arising  from  the  state- 
ments therein  contained.  He  insists  that  by  the  rules  of  plead- 
ing in  existence  at  the  time  of  the  trial,  a  "counter-claim"  was 
to  be  taken  as  true,  unless  it  was  formally  denied  by  the  Plain- 
tiff, and  that  no  denial  having  been  made  in  the  present  case, 
he  was  of  right  entitled  to  a  judgment  upon  the  pleadings. 

The  Court  below  held  the  pleading  to  be  an  answer,  and  not 
a  technical  counter-claim,  and  overruled  his  demand  for  judg- 
ment. 

The  decision  was   right,   for  several   reasons. 

The  first  ground  is,  that  the  answer  states  no  claim  "exist- 
ing in  favor  of  the  Defendant  against  the  Plaintiff." 
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The  Code  is  express,  that  the  claim  "  must  be  one  existing 
in  favor  of  a  Defendant  and  against  a  Plaintiff"  (Code,  §  150; 
Vassear  v.  Livingston,  3  Kern.  248).  The  claim,  as  stated  in 
the  pleading,  is  in  favor  of  Bigham,  or  of  his  representatives, 
if  he  is  dead,  and  not  of  the  Defendant.  It  was  Bigham,  and 
,  not  the  Defendant,  who  transferred  the  property  to  the  Plain- 
tiff. It  was  to  Bigham,  and  not  to  the  Defendant,  that  the 
Plaintiff  made  the  promise  to  pay  the  partnership  debts  and  to 
cancel  the  note.  It  was  to  Bigham,  and  not  to  the  Defendant, 
that  he  was  bound  to  account  for  the  property,  or  its  proceeds, 
if  he  failed  to  make  a  proper  application  of  it.  A  perfect  cause 
of  action  exists  in  favor  of  Bigham,  if  the  statements  of  the 
answer  are  true,  possibly  also  in  favor  of  the  holder  of  the  note, 
or  a  creditor  of  the  former,  but  none  in  favor  of  the  Defend- 
ant himself,  one  of  the  debtors  in  the  transaction  (Beardsly 
Scythe  Co.  v.  Foster,  decided  June  Term,  1867).  While  it  is 
unnecessary  to  decide  whether  these  circumstances  would  afford 
an  equitable  defence  to  this  action,  it  is  clear  that  they  do  not 
avail  the  Defendant  in  the  technical  aspect  in  which  he  here 
seeks  to  defeat  the  Plaintiff's  right  of  recovery. 

I  think  the  answer  given  by  the  Court  below  is  also  a  sound 
one,  to  wit :  that  the  pleading  does  not  purport  to  be  a  counter- 
claim. It  designates  itself  as  "a  further  defence"  simply,  and 
there  rests.  No  particular  form  of  words  is  necessary  to  make 
a  pleading  a  counter-claim ;  and  if  the  party  had,  in  any  reason- 
able language,  intimated  that  he  intended  to  make  a  personal 
claim  in  his  own  favor  against  the  Plaintiff,  it  would  have  been 
sufficient. 

The  ordinary  and  most  satisfactory  form  of  giving  that  inti- 
mation is  by  a  statement  that  the  pleading  is  a  counter-claim, 
or  by  a  prayer  for  relief.  The  present  pleading,  however,  con- 
tains no  words  that  could  have  justified  the  Plaintiff  in  suppos- 
ing that  any  personal  judgment  was  sought  against  him,  and 
in  preparing  for  that  emergency. 

Judgment  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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JOHN  T.  LEE  AND  GEORGE  C.  HALL,  Respondents,  v. 
ARUNAH  M.  ADSIT  and  ENOCH  H.  ROSEKRANS, 
Appellants. 

Consignment — Insurance     by     Consignee — RatiUcaHon     by     Consignor — 
Principal  and  Agent— Non-liability  to  Insure, 

A  consignee  or  agent  for  sale  is  not  bound  to  insure  for  his  principal 
unless  expressly  instructed  so  to  do,  or  unless  it  is  so  understood  between 
them. 

A  contract  made  for  the  benefit  of  the  principal,  but  without  his  knowl- 
edge or  consent,  may  be  ratified  and  adopted  by  him,  whether  made  in  his 
name  or  in  the  name  of  the  agent,  whenever  brought  to  his  knowledge. 
The  rule  is,  that  a  subsequent  ratification  is  equivalent  to  an  original 
authority. 

The  contract  of  insurance  is  a  contract  of  indemnity,  and  its  real  sub- 
ject is  the  interest  of  the  person  insured  in  the  res;  and  the  terms  of  in- 
surance, however  broad  and  comprehensive,  must  be  restricted  to  those 
interests  which  the  insurance  was  actually  intended  to  cover. 

The  Defendants  appeal  from  an  order  of  the  General  Term, 
reversing  the  judgment  of  the  Court  below,  and  granting  a 
new  trial. 

The  action  was  commenced  December  12,  1857.  In  their 
complaint,  the  Plaintiffs  aver  that,  in  1856,  they  received  lum- 
ber at  their  lumber-yard  from  Defendants,  for  sale,  on  com- 
mission of  8  per  cent,  for  sale  and  guaranty.  Plaintiffs  were 
not  to  insure  the  lumber,  but  Defendants  took  the  risk  of  fire. 
Plaintiffs  advanced  freight  on  the  lumber,  and  money  to  De- 
fendants, and  sold  part  of  the  lumber,  and  the  balance  was 
destroyed  by  fire. 

Plaintiffs  accounted  to  Defendants  concerning  their  sales, 
and  claimed  for  balance  of  advances  over  sales,  and  for  reason- 
able pay  for  their  care  of  the  lumber  until  it  was  burned. 

In  their  answer  the  Defendants  deny  any  express  agreement 
that  Plaintiffs  were  not  to  insure  the  lumber,  or  that  Defend- 

Written  contract— Parol  evidence.  88  AT.  F.  599 ;  51  Barb. 
653;  47  Super  Ct.  155;  2  Redf  90;  22  Misc.  122  (48  N.  Y. 
Supp.  708). 

Equity— Accounting.  37  St.  Rep.  267  (13  N.  Y.  Supp. 
891). 
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.ants  took  the  risk  of  fire.  They  deny  certain  items  of  advances 
and  sales,  and  they  deny  an  accounting. 

They  admit  and  aver  a  consignment  of  lumber,  under  agree- 
ment that  Plaintiffs  would  make  advances,  and  sell  the  lumber, 
on  a  commission  of  8  per  cent,  for  sale  and  guaranty,  and  that 
such  was  the  entire  agreement  between  the  parties.  They  aver 
that,  in  previous  years.  Plaintiffs,  as  factors,  without  Defend- 
ants' knowledge,  insured  in  their  own  names  lumber  consigned 
to  them,  including  Defendants'  lumber  then  held  by  them  on 
commission;  that  the  portion  of  insurance  premiums  charge- 
able to  Defendants'  lumber  was  not  more  than  one-half  of  one 
per  cent. ;  that  the  Plaintiffs  concealed  that  fact,  and  charged 
Defendants  a  greater  rate  as  and  for  insurances  by  Plaintiffs, 
as  insurers,  and  not  as  and  for  expenses  of  insurance  by  them 
as  factors;  that,  in  1856,  Defendants  declined  to  submit  to  any 
charge  for  insurance  by  Plaintiffs  personally,  as  insurers,  but 
did  not  forbid  Plaintiffs  from  insuring,  as  factors.  Defendants' 
lumber. 

Defendants  also  aver  that,  in  1856,  Plaintiffs,  as  Defendants' 
agents  and  consignees,  without  express  directions  from  Defend- 
ants, insured,  in  various  companies,  the  consigned  lumber  in 
their  yard ;  that  those  policies  were  in  force  when  Defendants' 
lumber  was  burned,  and  covered  the  same;  that  Defendants, 
until  the  fire,  were  ignorant  of  such  insurances,  but  then  learned 
thereof,  and  at  once,  and  before  Plaintiffs  had  made  proofs  of 
their  loss,  ratified  and  adopted  those  insurances,  and  claimed 
a  share  therein;  that  Plaintiffs  afterwards  received  on  such  in- 
surances their  full  amount,  and  an  amount  exceeding  Plaintiffs* 
advances  and  charges  on  Defendants'  lumber,  and  including 
Defendants'  interest  therein  as  owners.  Defendants  also 
pleaded  payment.    A  reply  was  waived. 

The  cause  was  tried  before  Hon.  A.  C  Paige,  as  sole  referee. 

On  the  trial,  the  following  of  the  more  material  facts  were 
either  admitted  or  proved,  and  were  found  by  the  referee : 

Between  January  1,  1856,  and  August  1,  1856,  Plaintiffs  ad- 
vanced to  Defendants  $3,000,  under  an  agreement  that  Defend- 
ants would  forward  lumber  to  Plaintiffs,  to  sell  on  commis- 
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sion ;  Defendants  to  repay  said  advances  and  Plaintiffs'  charges 
for  transportation  thereon,  and  Plaintiffs'  commissions;  and 
that  the  lumber  mentioned  in  the  complaint  was  forwarded  and 
received  under  that  arrangement.  Between  June  23  and  Au- 
gust 6,  1856,  Plaintiffs  received  the  lumber  in  question,  and 
paid  for  transportation  and  inspection  thereof  $2,630.38.  Be- 
tween February  1  and  November  24,  1856,  Plaintiffs  made 
sales  of  said  lumber  to  the  amount  of  $5,099.57,  upon  a  credit 
of  three  months. 

On  January  1,  1857,  the  interest  on  the  advances  and  pay- 
ments exceeded  the  interest  on  said  sales  by  the  sum  of  $64.70^ 

Plaintiffs'  commissions  for  sale  and  guaranty  of  the  lumber 
so  sold  amount,  at  8  per  cent.,  to  $407.96.  The  unsold  residue 
of  the  lumber  consigned  by  Defendants  was  destroyed  by  fire, 
August  2,  1856.  The  reasonable  value  of  Plaintiffs'  expenses 
and  services  in  regard  to  said  lumber,  until  it  was  burnt,  was 
$152.90;  but  that  would  have  been  included  in  and  covered  by- 
Plaintiffs'  commissions,  in  case  the  same  had  been  sold.  About 
January  1,  1857,  an  account  of  the  foregoing  amounts,  claim- 
ing a  balance  of  $1,156.37,  with  a  statement  of  the  loss  of  the 
residue  of  the  lumber,  was  rendered  by  Plaintiffs  to  Defend- 
ants, which  account  was  promptly  disputed  by  the  Defendants. 
The  Plaintiffs  held,  at  the  time  of  the  fire,  policies  of  insurance 
to  the  aggregate  amount  of  $30,000,  then  in  force,  whereby 
the  insurers  "do  insure  Lee  &  Hall  against  loss  or  damage  by 
fire  on  lumber — their  own,  or  held  by  them  in  trust,  or  on  com- 
mission, or  sold,  but  not  delivered,  contained  on  lots  numbers,'^ 
&c.,  &c. — the  premises  in  question. 

Each  of  these  policies  contained  the  condition  that  "property 
held  in  trust,  or  on  commission,  must  be  insured  as  such,  other- 
wise the  policy  will  not  cover  such  property." 

At  the  time  of  the  fire  there  was  lumber  on  the  yard,  held  on 
commission  by  Plaintiffs,  exclusive  of  that  of  Defendants  and 
another  firm,  to  the  amount  in  value  of  $30,660.96,  the  damage 
to  which  was  $30,387.60.  The  loss  of  Defendants'  lumber  was 
$5,165.81,  and  that  of  the  other  firm  was  $4,095.40.  These 
two  lots  of  lumber  are  conceded,  for  the  purpose  of  this  action,, 
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to  have  been  held  by  the  Plaintiffs  in  the  same  character  and 
on  the  same  terms.  Plaintiffs  received  from  the  various  com- 
panies, in  full,  as  allowed  for  the  loss,  after  charges  and  ex- 
penses, $29,407.95,  October  15,  1856,  and  paid  all  that  sum  to 
consignors,  exclusive  of  the  Defendants'  and  the  other  firm 
mentioned,  and  none  of  the  persons  thus  paid  received  more 
than  the  actual  amount  of  their  loss. 

In  the  settlements  preceding  these  pa3rments,  the  Plaintiffs 
charged  the  consignors  each  a  regular  commission  on  sales  and 
guaranty,  and  also  a  commission  of  one  per  cent,  for  insurance, 
except  in  one  case,  where  a  commission  for  insurance  of  one- 
half  of  one  per  cent,  only  was  charged. 

Plaintiffs  never  communicated  to  Defendants  that  such  pol- 
icies had  been  obtained,  and  the  latter  had  no  knowledge  of 
their  existence  until  after  the  fire  had  occurred.  On  the  5th  of 
August,  1856,  three  days  after  the  fire,  the  Defendants  wrote 
and  sent  to  the  Plaintiffs  a  letter,  stating  that  they,  the  Defend- 
ants, "ratify,  approve,  and  adopt  the  various  insurances  effected 
by  you  on  the  lumber  in  your  lumber-yard,"  &c.,  &c.,  "and  also 
ratify,  approve,  and  adopt  the  various  policies  of  insurance 
obtained  and  held  by  you  upon  said  lumber,"  &c. ;  also  ex- 
pressing their  willingness  to  pay  their  share  of  the  expense  out 
of  benefits  to  be  realized  from  the  insurances. 

They  further  insist  upon  the  Plaintiffs  enforcing  a  claim,  on 
their  behalf,  for  the  lumber  lost  by  them,  against  the  insurance 
companies,  and  give  notice  that,  unless  such  claim  be  enforced, 
they  will  hold  the  Plaintiffs  personally  responsible  for  the  value 
of  the  lumber  destroyed,  or  their  ratable  proportion  of  the 
whole  insurance  to  the  whole  value  of  the  property  destroyed. 

The  Plaintiffs  then  proved  that,  during  the  summer  of  1856, 
and  at  intervals  of  ten  to  fifteen  days,  Plaintiffs  took  inven- 
tories of  the  quantity  and  value  of  the  lumber  on  their  yard, 
which  they  had  agreed  to  insure  for  consignors,  and  did  not,  in 
such  inventories,  embrace  the  lumber  of  the  Defendants;  and 
this  evidence  was  afterwards,  by  the  referee,  declared  to  be 
inadmissible. 

The  Plaintiffs  proved,  also,  that  it  was  their  practice  to  have 


340  LEE  v.  ADSIT.  [Sift., 

Statement  of  the  Case. 

their  insurance  policies  equal  in  amount,  as  nearly  as  prac- 
ticable, to  the  value  of  the  lumber  which  they  had  agreed  with 
the  consignors  thereof  to  insure. 

Also,  that  Defendants'  lumber  was  piled  on  Plaintiffs'  yard, 
in  separate  piles,  which  were  interspersed  with,  but  distinguish- 
able from  other  piles  of  lumber;  and  that  in  taking  said  inven- 
tories, account  was  taken  of  the  lumber  which  Plaintiffs  had 
agreed  to  insure,  but  that  the  piles  of  Defendants'  lumber  were 
passed  by,  and  not  entered  on  said  inventories. 

That  one  of  said  inventories  was  made  about  June  23,  1856; 
that  its  amount  exceeded  Plaintiffs'  policies  then  in  force,  by 
about  $10,000;  and  that  lumber  was  then  being  received  on 
Plaintiffs'  yard  faster  than  it  was  being  sold. 

The  foregoing  testimony  was  afterwards  excluded  by  the 
referee.  The  Plaintiffs  also  testified,  that,  in  regard  to  the  in- 
surance, they  did  not  intend  to  act  in  any  respect  for  the  De- 
fendants, and  that  in  determining,  from  time  to  time,  the 
amount  to  get  insured,  they  did  not  include  any  lumber  of  De- 
fendants, or  any  amount  advanced  to  them.  This  testimony 
was  afterwards  stricken  out,  under  the  Defendants'  objection. 

It  further  appeared  on  the  trial,  that,  in  the  years  1853, 
1854,  and  1855,  Plaintiffs  received  lumber  from  Defendants, 
and  sold  the  same  on  commission.  Yearly  accounts  of  these 
transactions  were  rendered  and  settled  in  accordance  therewith, 
usually  about  the  1st  of  January.  In  1853  Plaintiffs  charged, 
and  Defendants  paid  1J4  per  cent,  for  insurance. 

In  1854,  and  before  the  business  of  that  year  commenced. 
Plaintiff  Lee  and  Defendant  Adsit  conversed  about  the  busi- 
ness of  that  year,  and  Adsit  refused  to  pay  lj4  per  cent,  for 
insurance,  on  the  ground  that  it  was  too  much.  From  that 
time  neither  of  the  Plaintiffs  ever  intimated  that  they  would 
do  Defendants'  insurance  for  less  than  1>^  per  cent. 

Defendants,  from  that  time,  never  proposed  to  pay  Plaintiffs 
154  per  cent,  for  insurance,  nor  did  they  agree  to  pay  that  rate, 
nor  did  Defendants,  after  1853,  ever  propose  to  Plaintiffs  to 
pay  them  an)rthing  for  insurance,  except  that  in  an  interview 
between  Adsit  and  Lee,  in  1856,  before  the  business  season, 
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and  in  relation  thereto,  Adsit  expressed  a  willingness  to  pay  1 
per  cent.,  but  Lee  charged  1^  per  cent.,  which  Adsit  refused 
to  pay.  In  the  years  1854  and  1855,  no  charge  was  made  by 
Plaintiffs  for  insurance,  and  nothing  was  paid  to  them  therefor. 

In  the  winter  of  1855-6,  Defendant  Adsit,  when  speaking  of 
lumber  sent  by  Defendants  to  Plaintiffs,  stated  to  Theodore 
Clark,  that  Defendants  did  not  get  insured,  but  ran  their  own 
risk,  and  stated,  also,  to  Joseph  H.  Sandford,  that  Defendants 
insured  the  same  themselves. 

The  referee  decided  that  the  Defendants  were  entitled  to  re- 
cover against  the  Plaintiffs  for  the  value  of  their  lumber  de- 
stroyed on  the  yard  of  the  Plaintiffs,  less  the  advances  and  ex- 
penses against  the  same,  which  he  placed  at  the  sum  of 
$3,216.30. 

On  May  20,  1860,  judgment  was  entered,  on  the  report  of 
the  referee, :  in  favor  of  Defendants  against  the  Plaintiffs,  for 
damages  and  costs,  $3,462.93. 

From  this  judgment  the  Plaintiffs  appealed  to  the  General 
Term  of  the  Supreme  Court,  which,  in  March,  1862,  reversed 
the  same,  and  granted  a  new  trial,  with  costs  to  abide  the 
event;  and  from  this  order  of  reversal  the  Defendants  appeal 
to  this  Court. 

FuLLERTON,  J. — Lcc  &  Hall,  the  Plaintiffs,  were  lumber 
commission  merchants,  and  for  several  years  prior  to  August 
2,  1856,  were  in  the  habit  of  receiving  from  Adsit  &  Co.,  the 
Defendants,  consignments  of  lumber  for  sale.  On  that  day, 
lumber  of  the  Defendants,  to  the  value  of  about  $5,000,  re- 
maining unsold  in  the  Plaintiffs'  yard,  was  destroyed  by  an 
accidental  fire.  This  action  was  brought  to  recover  a  balance 
of  account  for  charges  and  advances  over  and  above  the  pro- 
ceeds of  the  lumber  sold. 

The  Plaintiffs'  demand  is  not  questioned,  and  the  whole 
controversy  grows  out  of  the  Defendants'  claim  on  account  of 
their  loss  by  the  fire. 

A  referee  allowed  this  claim,  and  judgment  was  entered  on 
his  report  against  the  Plaintiffs,  for  $3,216.30,  with  interest 
and  costs.     Exceptions  were  taken,  and,  on  the  Plaintiffs' 
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appeal,  a  (general  Term,  sitting  in  the  Third  District,  reversed 
the  judgment  and  granted  a  new  trial.  The  Defendants  ap- 
pealed to  this  Court,  consenting  that,  in  case  of  affirmance, 
judgment  absolute  be  rendered  against  them. 

The  complaint  alleges  that  it  was  expressly  agreed  that  "the 
Plaintiffs  were  not  required  to  effect  any  insurance  against  fire, 
and  that,  so  far  as  concerned  the  Plaintiffs,  the  Defendants 
should  take  the  risk.'' 

The  answer  contains  two  separate  defences.  The  first  de- 
fence echoes,  in  its  precise  words,  a  denial  of  this  alleged  ex- 
press agreement,  but  it  contains  no  claim  on  account  of  the 
loss.  That  claim  is  set  up  in  the  second  defence,  which  recites 
what  it  alleges  to  be  "the  entire  agreement." 

As  stated,  this  agreement  consists  of  ordinary  stipulations 
between  a  consignor  and  consignee  on  other  matters,  but  with- 
out any  which  could  be  construed  as  referring  to  insurance,  and 
without  any  allusion  whatever  to  that  subject,  except  a  state- 
ment that  the  agreed  8  per  cent,  commission  to  the  Plaintiffs 
was  to  be  in  full  for  sales,  guaranty,  and  all  charges  connected 
with  receiving,  piling,,  storing,  and  sale,  "not  including  charges 
for  insurance." 

The  defence  does  not  allege  instructions  to  insure,  but  avers 
that  the  Defendants  "never  did  at  any  time,  or  in  any  manner, 
forbid  or  prohibit  the  Plaintiffs  from  proceeding  and  effecting, 
as  such  factors  as  aforesaid,  for  the  security  and  benefit  of  the 
Defendants,  an  insurance,  or  insurances,  on  the  lumber."  Ex- 
cept in  the  somewhat  indirect  and  incidental  way  hereafter  par- 
ticularly stated,  the  defence  does  not  intimate  that  there  was 
any  duty  to  insure;  and  except  by  reason  of  the  insurance 
actually  effected  by  the  Plaintiffs,  it  does  not  make  any  claim 
against  them. 

The  precise  ground  of  Defendants'  claim  is  thus  stated: 
Prior  to  January  1,  1856,  the  Plaintiffs,  without  the  Defend- 
ants' knowledge,  constantly  kept  on  foot  insurances,  effected  in 
their  own  names,  upon  all  lumber  held  by  them  in  trust,  or  on 
commission.  The  expenses  of  such  insurances  assignable  to 
Defendants'  lumber  did  not  exceed  one-half  of  one  per  cent. 
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on  the  sales  thereof;  the  Plaintiffs,  concealing  their  said  in- 
surances, and  the  cost  thereof,  fraudulently,  with  intent  to  ex- 
tort, &c.,  charged  the  Defendants  from  time  to  time,  as  upon 
insurance  by  the  Plaintiffs  personally,  and  not  as  and  for  the 
expense  of  procuring  insurance,  a  larger  sum  than  such  actual 
cost;  and  prior  to  January,  1856,  the  Defendants  protested 
against  such  charges,  and  refused  to  pay  such  per  centage 
thereafter. 

The  defence  then  alleges  that  in  1856,  prior  to  the  loss  in 
question,  but  without  express  directions,  the  Plaintiffs,  as  they 
lawfully  might,  and  as  they  were  bound  to  do,  in  the  proper 
and  faithful  discharge  of  their  duty  to  the  Defendants,  as  fac- 
tors and  consignees,  "  did  procure  and  effect  insurances  upon 
lumber  held  by  the  said  Plaintiffs  in  trust  or  on  commission." 

It  further  alleges  that  these  insurances  covered  the  Defend- 
ants' interest ;  that  on  learning  of  their  existence,  after  the  loss, 
the  Defendants  notified  the  Plaintiffs  that  they  adopted  and 
ratified  the  same,  as  having  been  effected  for  their  benefit,  and 
that  afterward  the  Plaintiffs  recovered  the  whole  amount  in- 
sured. 

The  following  facts  appeared  on  the  trial :  At  the  time  of 
the  fire  the  Plaintiffs  held  policies  amounting,  in  the  aggregate, 
to  $30,000,  by  the  terms  of  which  the  insurers  "do  insure  Lee 
&  Hall  against  loss  or  damage  by  fire  on  lumber — their  own, 
or  held  by  them  in  trust,  or  on  commission,  or  sold,  but  not 
delivered,  contained  in  their  lumber-yard."  The  policies  re- 
quired the  insured  to  furnish  a  statement,  and  an  affidavit,  of 
the  interest  of  the  assured  therein;  and  they  also  contained  a 
printed  clause,  in  these  words :  "Property  held  in  trust,  or  on 
commission,  must  be  insured  as  such,  otherwise  the  policy  will 
not  cover  such  property;  and  in  case  of  loss,  the  names  of  the 
respective  owners  shall  be  set  forth  in  the  preliminary  proofs 
of  such  loss,  together  with  their  respective  interests  therein." 

There  was  in  the  Plaintiffs'  yard  at  the  time  of  the  fire,  and 
destroyed  thereby,  not  only  the  Defendants'  lumber,  and  about 
$4,000  worth  of  lumber  belonging  to  James  Morgan  &  Co., 
held  on  the  same  terms,  but  also  $30,000  worth  of  lumber  held 
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on  commission  from  other  consignors,  for  whom  the  Plaintiffs 
had  agreed  to  insure,  at  specified  rates. 

The  Plaintiffs  included  in  their  claim  upon  the  insurers  the 
lumber  of  this  latter  class,  received  substantially  the  whole 
amount  insured,  and  paid  it  over  to  their  consignors. 

But  they  made  no  claim  upon  the  insurers  for  the  property 
of  the  Defendants,  or  of  James  Morgan  &  Co. 

For  the  business  of  1853,  the  Plaintiffs  charged  and  received 
from  the  Defendants,  one  and  one-half  per  cent,  on  account 
of  insurance. 

Then,  and  before  the  business  of  1854  commenced,  the  De- 
fendants refused  to  pay  one  and  one-half  per  cent,  for  in- 
surance, on  the  ground  that  it  was  too  much.  At  the  close  of 
the  years  1854  and  1855,  accounts  were  settled  between  the 
parties,  no  charge  being  made  for  insurance  in  either  instance. 
At  an  interview  between  the  Defendant  Adsit  and  the  Plaintiff 
Lee,  in  1856,  before  the  business  season  commenced,  Adsit  ex- 
pressed a  willingness  to  pay  one  per  cent,  for  insurance,  but 
Lee  charged  one  and  a  half  per  cent.,  which  Adsit  refused  to 
pay.  In  the  winter  of  1855-6,  Adsit  stated  to  two  persons,  that 
the  Defendants  did  not  get  their  lumber  insured,  but  ran  their 
own  risk,  or  insured  themselves. 

The  Defendants  had  no  knowledge  of  the  insurances  in  ques- 
tion until  three  days  after  the  fire.  They  then  gave  the  notice 
of  adoption  and  ratification  alleged  in  the  answer.  The  Plain- 
tiffs paid  no  attention  to  this  notice. 

The  Defendants'  lumber,  being  piled  separately,  was  not  in- 
cluded in  the  inventories  taken  by  the  Plaintiffs,  at  intervals  of 
ten  or  fifteen  lays,  during  1856,  for  the  purpose  of  keeping 
their  insurances  full.  Each  of  the  Plaintiffs  testified  that  he  did 
not  intend  to  insure  the  Defendants'  lumber. 

The  referee  decided  that  the  Plaintiffs  were  not  required  by 
law  to  insure,  or  to  obtain  insurance  on  the  Defendants'  lumber, 
but  that  the  Defendants'  lumber  was  embraced  within  the  terms 
of  the  description  of  the  subject  insured,  contained  in  the  pol- 
icies, and  that  no  parol  evidence  was  admissible  to  vary  or  con- 
tradict the  same.     Most,  if  not  all,  the  facts  which  have  any 
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tendency  to  show  that  the  insurances  were  not  designed  to 
cover  the  Defendants'  interest,  were  proved  under  objection, 
and  were  ultimately  excluded  and  disregarded  by  the  referee, 
as  inadmissible.  This  was  on  the  ground  that  the  terms,  or 
legal  meaning  of  the  policies,  could  not  be  contradicted  or 
varied  by  such  evidence. 

The  referee  found  that  the  Defendants  had  no  notice  of  the 
insurances  having  been  effected ;  but  nothing  in  his  findings,  or 
in  the  evidence,  gives  the  least  color  for  any  imputation  on  the 
motives  or  good  faith  of  the  Plaintiffs. 

The  case  involves  nothing  but  pure  questions  of  law. 

I  proceed  to  examine  these  questions : 

1.  Rightly  understood,  the  answer  does  not  allege  that  the 
Plaintiffs  were  bound  to  insure  the  Defendants'  lumber,  or  to 
procure  any  insurance  thereon.  Its  only  reference  to  a  duty  in 
that  respect  is  merely  incidental,  and  by  way  of  an  argument  in 
support  of  the  Defendants'  alleged  right  to  adopt  the  insurances 
which  were  actually  effected. 

No  fact  is  found  having  any  tendency  to  establish  such  a 
duty,  and  the  express  finding  of  the  referee,  that  it  did  not 
exist,  does  not  appear  to  have  been  objected  to. 

Not  only  was  there  no  affirmative  proof,  but  the  negative 
was  shown.  There  was  no  conflict,  and  the  evidence  given,  if 
legally  admissible,  showed  a  perfect  understanding  between  the 
parties,  that  the  Plaintiffs  were  not  bound  to  insure,  or  procure 
insurance,  for  the  Defendants,  and  were  not  to  receive  any  com- 
pensation for  so  doing. 

The  terms  of  the  second  defence,  and  of  the  notice  of  adop- 
tion given  by  the  Defendants  after  the  loss,  alike  imply  a  con- 
cession, that  in  this  act  of  subsequent  adoption  lay  all  the  De- 
fendants' claim  to  indemnity.  If  necessary,  it  may  be  added 
that,  according  to  the  whole  current  of  authorities,  an  agent  for 
sale  is  not  bound  to  insure  for  his  principal,  unless  expressly 
instructed  so  to  do ;  or  an  understanding  to  that  effect  between 
him  and  his  principal  can  be  implied  from  circumstances  (Story 
on  Agency,  §  111). 

2.  That  a  contract  made  for  his  benefit,  but  without  his  con- 
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sent  or  knowledge,  may  be  ratified  and  adopted  by  a  principal. 
Whether  made  in  the  agent's  name  or  in  his  own,  may  be  as- 
sumed. 

Perhaps,  if  made  by  a  total  stranger,  or  by  a  special  or  gen- 
eral agent,  contrary  to  an  express  prohibition,  the  contract 
might  still  be  subsequently  adopted.  Nay,  if  a  principal,  de- 
siring to  curb  an  officiously  disposed  agent,  should  exact  from 
him  a  bond  to  abstain  from  any  such  action,  it  may  be  that,  in 
case  his  interest  should  dictate,  he  might  elect  to  adopt  a  con- 
tract perversely  made  for  his  benefit  by  the  agent,  despite  of 
all  his  precautions  to  prevent  it. 

The  rule  that  a  subsequent  ratification  is  equivalent  to  an 
original  authority,  and  has  a  retroactive  energy,  is  highly  bene- 
ficial. I  shall  not  attempt  to  define  its  extent,  or  the  boundaries 
by  which  its  influence  may  be  limited  (17  Penn.  R.  298). 

If,  upon  all  the  admissible  evidence  in  this  case,  it  could  be 
adjudged  that  the  insurances  in  question  were  made  for  the 
Defendants,  for  their  benefit,  or  to  cover  their  interest  in  their 
lumber,  then  it  may  be  asstmied  that  they  had  the  right  of 
adoption  to  the  whole  extent  claimed. 

3.  Contracts  made  by  an  agent  in  his  own  name,  for  the 
benefit  of  his  principal,  or  in  his  principal's  business,  may  gen- 
erally be  enforced  by  and  against  his  principal.  And  the  action 
on  such  contracts  may  be  brought  by  or  against  the  agent,  or 
by  or  against  the  principal  (Story  on  Agency,  §161 ;  Dykers  v. 
Townsend,  24  New  York  R.  57). 

The  contract  of  insurance  is  not  regarded  as  a  wager,  irre- 
spective of  interest,  that  the  res  shall  not  be  destroyed  or  in- 
jured by  the  peril  insured  against. 

It  is  a  contract  for  indemnity;  and  its  real  subject  is  the  in- 
terest of  the  person  insured  in  the  res.  The  reason  of  this  is 
obvious.  The  res  is  constantly  under  the  control  of  the  insured, 
and  the  risk  may  be  diminished  in  proportion  to  his  vigilance 
and  good  faith,  and  enhanced  if  he  be  careless  or  dishonest. 

It  is  of  the  utmost  importance  to  insurers  to  know  the  person 
whom  they  insure;  and  therefore  policies  of  insurance,  in  the 
ordinary  form,  are  not  within  the  general  principle  that  an 
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ag^ent  may  take  a  contract  in  his  own  name  for  the  use  and 
benefit  of  his  principal.  The  ordinary  policy  covers  no  interest 
save  that  of  the  party  named  as  the  assured. 

But  it  oftens  happens  that  insurers  are  content  to  insure 
whomsoever  it  may  concern,  relying  upon  the  character  of  the 
person  to  whom  the  insurance  is  granted  as  a  sufficient  war- 
ranty of  the  fairness  of  his  principals;  or,  without  any  such 
prudential  reflections^  they  may  choose  to  take  the  risk.  When 
this  is  the  case,  the  policy  is  framed  accordingly. 

For  this  class  of  cases  various  formulae  have  been  adopted. 

Sometimes  the  applicant  is  insured  as  "agent.''  Sometimes 
the  insurance  is  for  "owners,"  or  "for  whom  it  may  concern." 

In  all  these  cases  it  is  well  settled,  that  in  prosecuting  a  daim 
against  the  insurers  extrinsic  evidence  may  be,  and  must  be  re- 
sorted to,  for  the  purpose  of  ascertaining  the  interests  intended 
to  be  covered ;  and,  as  the  insurers  are  not  always  possessed  of 
any  information  themselves,  the  intent  of  the  agent  in  effect- 
ing the  insurance,  or  of  the  person  under  whose  instructions 
he  acted,  is  oftentimes  the  only  guide.  Mr.  Duer,  in  his  9th 
Lecture  (§  22),  lays  down  the  doctrine  as  follows:  "The 
terms  used,  however  broad  and  comprehensive,  must  also  be 
restricted  to  those  for  whom  the  insurance  was  in  fact  intended, 
and  by  whom  it  was  previously  directed  or  authorized,  or  sub- 
sequently, in  due  season,  adopted.  All  other  persons,  although 
they  may  equally  fall  within  the  description  in  the  policy,  are 
not  parties,  but  strangers  to  the  contract.  An  insurance  on 
goods,  on  account  of  whom  it  may  concern,  is  capable  of  being 
applied  to  the  interest  of  every  person  who  is  proved  to  have 
shipped  goods  in  the  vessel,  and  on  the  voyage  described ;  but 
where  an  action  is  brought  on  the  policy,  it  is  not  sufficient  to 
show  that  the  person  in  whom  the  interest  is  averred  was  the 
owner  of  goods  to  which  the  insurance  might  extend.  To 
warrant  a  recovery  in  his  behalf  it  must  be  shown  that  he  was 
a  party  to  the' contract,  by  evidence  of  the  additional  facts  that 
I  have  stated"  (2  Duer  on  In.  p.  30). 

In  the  same  lecture  he  says: 

"It  is  needless  to  cite  authorities  to  show  that  in  England,  as 
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in  the  United  States,  the  general  words  of  the  policy  are  re- 
stricted to  those  for  whom  the  insurance  was  intended ;  the  ben- 
efit of  the  contract,  notwithstanding  the  generality  of  its  terms,, 
is  limited  to  those  on  whose  behalf  it  was  in  reality  effected; 
that  is,  for  whom  the  insurance  was  intended''  (id.  pp.  33,  34). 

Further  on,  at  p.  37,  he  states  that  the  intent  of  the  agent  to 
insure  his  principal  may  be  inferred  from  certain  circumstances,, 
without  direct  affirmative  proof,  and  carefully  adds:  "But 
where  the  proof  establishes  that  his  [i.  e.,  the  principal's]  in- 
terest was  not  intended  to  be  covered,  it  forms  an  insuperable 
bar  to  a  recovery.  Its  necessary  legal  effect  is  to  exclude  him 
from  all  privity  in  the  contract." 

Phillips  on  Ins.  (3d  ed.  p.  213,  §  383)  states  this  to  be  the 
law,  with  equal  precision,  but  with  much  more  brevity : 

"A  policy  made  in  the  name  of  a  particular  person,  'for 
whom  it  may  concern,'  or  with  any  other  equivalent  clause, 
will  be  applied  to  the  interest  of  the  party  or  parties,  and  only 
the  party  or  parties,  for  whom  it  is  intended  by  the  party  who 
effects  it,  if  such  party  has  authorized  its  being  made  before- 
hand, or  subsequently  adopts  it." 

These  positions  are  fully  sustained  by  the  authorities,  and 
indeed  are  quite  familiar ;  yet  it  appears  from  his  opinion  that 
the  learned  referee  in  this  case  was  governed,  in  some  degree 
at  least,  by  a  supposal  that,  in  another  part  of  their  works,, 
these  same  writers  had  laid  down  an  opposite  rule. 

The  extent  to  which,  in  this  class  of  cases,  resort  may  be  had 
even  to  a  mere  emotion  of  mind  on  the  part  of  the  agent  or 
person  effecting  the  insurance,  is  well  exemplified  by  Mr.  Phil- 
lips (§§  384  and  385). 

The  policy  now  in  very  common  use,  by  which  an  agent  is 
insured  against  property  "his  own,  or  held  by  him  in  trust,  or 
on  commission,"  was  devised  to  enable  a  factor  or  commission 
merchant  to  keep  insured  as  far  as  occasion  might  require,  and 
without  inconveniently  numerous  applications  to  the  insurers^ 
a  stock  that  was  not  only  fluctuating  as  to  articles,  but  as  to 
owners. 

These  policies  are  not  expressed  to  be  for  the  benefit  of  any 
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Other  person  than  the  party  in  whose  name  the  insurance  is 
effected,  nor  do  their  terms  necessarily  imply  such  a  purpose. 

In  this  respect  they  differ  from  all  the  other  forms  in  use. 

Property  held  "on  commission"  is  almost  invariably  subject 
to  a  lien  in  favor  of  the  holder,  for  charges  or  advances,  or 
both.  This  gives  him  an  insurable  interest,  which  of  itself 
might  be  deemed  to  satisfy  the  terms  of  the  policy. 

As  much  or  more  to  the  same  purpose  might  be  said  in  refer- 
ence to  the  term  "in  trust."  Hence  arose  a  doubt  whether 
these  policies  could  be  construed  as  applicable  to  the  interest 
of  a  consignor. 

Judge  Oakley,  in  De  Forest  v.  The  Fulton  Fire  Insurance 
Company  (1  Hall,  135),  furnishes  an  apt  solution  of  the  doubt, 
by  suggesting  that  these  words  are  equivalent  to  the  clause 
"for  whom  it  may  concern." 

The  decision  in  that  case  may  be  thought  to  partake  of  a 
liberality  more  conspicuous  in  modem  times  than  formerly. 

It  certainly  gives  an  effect  to  the  policy  beyond  the  precise 
letter,  and  beyond  what  might  seem  its  mere  import.  But  there 
had  grown  up  a  general  practice  of  using  this  form  to  cover  all 
interests  in  the  specified  articles  which  the  commission  merchant 
desired  to  cover;  it  may  have  been  right  to  give  it  a  judicial 
sanction;  and,  at  any  rate,  the  point  is  now  at  resl.  But  it 
never  has  been  held  by  any  Court,  or  law  writer,  that,  per  se, 
these  words  absolutely,  and  to  the  exclusion  of  all  explanatory 
extrinsic  proof,  cover  the  interest  of  all  persons  holding  the 
relation  of  consignors  to  articles  in  the  designated  place,  of  the 
description  specified  and  held  on  commission  by  the  person 
taking  out  the  policy. 

The  Defendants'  claim  rests  on  the  hypothesis  that  such  is 
their  legal  effect,  and  that  extrinsic  evidence  is  not  admissible 
to  show  that  the  consignee  who  obtains  such  a  policy  was  not 
bound  to  procure  insurance  for  a  particular  consignor,  and  did 
not  intend  to  cover  such  consignor's  interest. 

In  this  case  the  consignees  lost  no  property  of  their  own; 
they  held  on  commission  $30,000  worth  of  property  which  they 
had  engaged  to  insure,  and  about  $10,000  worth  which  they 
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were  not  bound  to  insure.  If  the  consignees  had  been  insol- 
vent, and  refused  to  enforce  the  policies,  the  consignors  would 
have  been  obliged  to  sue  the  insurers. 

They  must  all  have  been  parties  to  the  action,  either  as  Plain- 
tiffs or  Defendants.  If  they  were  very  numerous,  one  might 
bring  the  action  as  well  for  himself  as  for  all  others  in  interest  ; 
but  this  would  only  have  been  a  variance  in  form.  In  such 
cases,  before  a  final  disposition  can  be  made,  every  party  in  in- 
terest must  be  brought  in  before  a  master  or  referee,  or  by  his 
default,  after  notice,  be  forever  precluded  from  any  claim  on 
the  fund. 

The  rules  concerning  parties  would  require  this,  in  order  to- 
protect  the  insurers  from  many  accountings  and  repeated  ac- 
tions. 

If  it  could  be  thought  that  each  consignor  could  bring  a  sepa- 
rate action,  the  insurers  could  still  accomplish  the  same  result 
by  a  cross-action  of  interpleader.  The  moment  the  liability  of 
the  insurers  in  such  an  action,  to  the  extent  of  $30,000,  was^ 
determined,  their  interest  in  the  controversy  would  cease,  and 
a  question  as  to  the  distribution  would  arise  between  the  other 
parties — i.  e.,  the  consignors. 

The  insurers,  having  no  concern  in  it,  could  take  no  part  in 
this  controversy.  How,  let  us  inquire,  would  the  fund  be  dis- 
tributed ? 

The  Defendants  claim  to  be  paid  in  full ;  and  they  recovered 
before  the  referee  on  that  basis.  They  certainly  could  not  re- 
cover to  that  extent  in  a  controversy  between  them  and  the 
other  consignors.  Nor  do  I  conceive  that,  in  such  a  contro- 
versy, the  Defendants,  or  Morgan  &  Co.,  could  recover  any 
portion  of  the  fund. 

Evidently,  the  other  class  of  consignors  would  be  entitled  to- 
the  whole.  Perhaps  it  might  be  suggested  that  the  Defendants 
would  be  content  to  share  pro  rata. 

The  unreasonableness  and  injustice  of  such  a  claim  might  be 
made  mofe  striking,  though  not  more  clear,  by  alterihg  the 
figures  so  as  to  present  a  supposed  parallel  to  this  case.  Let  it 
be  supposed  that  the  stock  destroyed  by  the  fire  was  worth 
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$100,000;  that  nine  parts  of  it  belonged  to  the  Defendants  and 
Morgan  &  Co.,  and  one  part  to  the  other  class  of  consignors, 
for  whom  the  Plaintiffs  were  bound  to  insure,  and  that  in- 
surance had  been  effected  only  to  $10,000. 

Even  in  the  mitigated  form  last  suggested,  the  Defendants' 
claim,  if  sustainable,  would  cut  down  to  a  ten  per  cent,  divi- 
dend the  consignors  who,  upon  every  principle  of  justice  and 
fair  dealing,  were  entitled  to  full  indemnity. 

A  method  of  applying  the  principles  of  law  which  necessarily 
leads  to  such  results  cannot  be  correct ;  and  it  only  remains  to 
show  precisely  wherein  the  Defendants'  error  consists. 

In  the  first  place,  the  policy  does  not  describe  the  interest 
insured ;  nor  is  it  necessarily  to  be  understood  as  including  abso- 
lutely all  interests  in  all  lumber  held  by  the  Plaintiffs,  upon  any 
sort  of  trust,  or  under  any  possible  form  of  commission.  For 
instance,  the  consignors  interested  in  lumber  which  has  been 
consigned  with  a  positive  prohibition  against  effecting  any  such 
insurance,  would  not  be  included  (6  Duer's  Rep.  70).  And 
if  extrinsic  evidence  can  be  given  to  exclude  from  the  insurance 
any  class  of  consignors,  the  alleged  rule  fails.  It  is  only  by 
force  of  a  very  liberal  implication  in  favor  of  an  intent,  not 
expressed  in  the  policy,  that  the  interest  of  any  consignor  is 
let  in  and  protected.  And  it  would  be  strange  indeed  if  that 
concession  could  be  so  intensified  as  to  force  upon  the  general 
words  of  the  policy  an  inclusion  of  all  consignors  who,  after 
the  disaster,  might  choose  to  come  in  and  strip  of  their  indem- 
nity the  consignors  who  bargained  for  it  in  advance,  and  paid 
the  premium  accordingly. 

But,  in  the  next  place,  the  referee  admits  that,  if  extrinsic 
evidence  be  admissible,  the  Defendants  must  fail ;  and  by  the  au- 
thorities it  clearly  appears  that,  in  all  these  cases  of  general 
insurance  intended  to  cover  the  interest  of  principals  not  named, 
extrinsic  evidence  that  the  claimant  was  within  the  intent  is 
not  only  admissible,  but  actually  indispensable  to  a  recovery 
against  the  insurers,  though,  like  other  facts,  it  does  not  require 
direct  proof,  but  may  be  inferred  from  circumstances.  Catlett 
V.  Pacific  Ins.  Co.  (1  Wend.  575)  is  a  direct  authority  for  the 
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admission  of  such  evidence,  even  in  an  action  against  the  in- 
surers on  the  policy.  In  that  case  an  insurance  was  effected  by 
an  agent  "on  account  of  the  owners."  There  were,  in  fact, 
three  owners.  Two  of  them  sued  upon  the  policy,  and  the  non- 
joinder of  the  third  was  set  up  as  a  defence.  Precisely  as  Judge 
Oakley  held  in  reference  to  the  clause  now  in  question  ( 1  Hall, 
135),  the  Supreme  Court  held  that  the  phrase,  "for  account  of 
the  owners,"  was  equivalent  to  saying  "for  whom  it  may  con- 
cern;" and  accordingly,  parol  extrinsic  evidence  was  received 
to  show  the  intent  of  those  who  instructed  the  agent  to  obtain 
the  policy.  On  error.  Chancellor  Walworth  approved  this  de- 
cision, and  the  judgment  was  affirmed  (S.  C.  4  Wend.  79, 
point  1 ).  "The  owners,"  by  force  of  the  definite  article,  meant, 
prima  facie,  all  the  owners;  yet  that  did  not  avail  to  exclude 
the  evidence  of  intent. 

Here,  the  policies  did  not  refer  to"the  consignors"  as  intend- 
ed to  be  insured,  and  they  can  only  embrace  the  interest  of  any 
consignor  by  a  free  construction  as  to  a  presumed  intent ;  yet, 
if  they  had  so  referred  to  'Uhe  consignors,"  Catlett  v.  The 
Pacific  Ins.  Co.  would  authorize  the  admission  of  extrinsic  evi- 
dence that,  as  to  some  consignors,  it  was  not  intended  to  in- 
clude their  interest.  That  case  is  a  conclusive  authority  on 
this  point. 

If  the  printed  clause  above  recited  from  the  policies  in  ques- 
tion be  deemed  to  obviate  the  ambiguity  of  the  written  words, 
and  so  make  them  read  as  insurances  "on  account  of  Lee  & 
Hall,  and  their  consignors,"  that  circumstance  would  only  ren- 
der more  precise  and  perfect  the  parallel  between  the  question 
under  consideration  and  the  decision  in  Catlett  v.  The  Pacific 
Ins.  Co.  That  case  would  then  stand  as  authority  in  point  for 
the  admission  of  extrinsic  evidence  that  some  consignors  were 
not  covered. 

I  consider  it  quite  clear,  therefore,  that  even  in  an  action  on 
the  policies  against  the  insurers,  parol  extrinsic  evidence  would 
be  admissible  to  show  that  the  Plaintiffs  were  not  bound  to 
insure,  nor  were  instructed  to  insure,  and  did  not  intend  to  in- 
sure, the  Defendants*  interest ;  and  I  conceive  that  such  evidence 
would  exempt  the  insurers  from  any  claim  on  that  account. 
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But  it  is  entirely  unnecessary  to  decide  either  of  those  ques- 
tions. 

The  insurers  had  no  interest  in  either;  they  were  bound,  at 
any  rate,  to  the  whole  extent  of  their  policies.  There  is  an- 
other view  of  the  case  which  is  more  in  point,  and  is  decisive. 

4.  This  is  not  an  action  against  the  insurers,  or  upon  the 
]>olicies.  The  rule  that  parol  extrinsic  evidence  shall  not  be 
received  to  contradict  or  vary  a  contract  which  is  in  writing, 
applies  only  in  controversies  between  the  parties  promisor  and 
promisee  in  such  contract.  It  is  founded  upon  the  just  and 
rational  presumption  that  the  parties  have  made  all  the  stipula- 
tions for  the  protection  of  their  respective  interests  on  which 
they  were  agreed,  and  have,  in  language  chosen  by  themselves, 
placed  such  stipulations  in  a  more  certain  form  than  mere  oral 
discourse,  for  the  purpose  of  excluding  all  such  loose  and  un- 
certain media  of  proof.  The  writing  is  not  conclusive  as  be- 
tween one  of  the  contracting  parties  and  a  third  person.  This 
doctrine  is  asserted,  in  general  terms,  in  a  multitude  of  author- 
ities; but,  in  many  instances,  it  is  accompanied  by  remarks 
from  which  it  might  be  contended  that  the  privilege  of  explain- 
ing the  written  document  was  not  accorded  to  him  who  was  a 
party  to  it,  but  only  to  his  adversary  ( 1  Greenleaf 's  Ev.  §  279 ; 
New  Berlin  v,  Norwich,  10  John.  230;  Evans  v.  Wells,  22 
Wend.  345).  But  it  is  not  so  confined.  According  to  Co.  Lit. 
(352  a),  "Every  estoppel  ought  to  be  reciprocal — that  is,  to 
bind  both  parties;  and  this  is  the  reason,  that  regularly  a 
stranger  shall  neither  take  advantage  of,  nor  be  bound  by  the 
estoppel."  To  this  effect  see  Gaunt  v.  Wainman  (3  Bingh. 
N.  C.  69)  ;  Jewell  v.  Harrington  (19  Wend.  471)  ;  Sparrow  v. 
Kingman  (1  Comst.  246,  253)  ;  Cottle  v.  Sydnor  (10  Missouri, 
769). 

In  Reynolds  v.  Magness  (2  Iredell's  Law  Rep.  30,  31),  after 
stating  the  general  rule,  and  that  it  applies  only  as  between  the 
parties,  and  not  to  strangers.  Judge  Gaston  says:  "They  (the 
strangers)  are  at  liberty  to  show  that  the  written  instrument 
does  not  disclose  the  full  or  true  character  of  the  transaction. 
And,  if  they  be  thus  at  liberty,  when  contending  with  a  party 
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to  the  transaction,  he  must  be  equally  free,  when  contending- 
with  them.  Both  must  be  bound  by  this  conventional  law,  or 
neither.     ,    .     .     Estoppels  must  be  mutual." 

In  Walton  v.  Cronly  (14  Wend.  67),  the  right  of  a  party  to- 
a  deed  to  explain  it  as  against  a  third  person  was  maintained, 
though  such  third  person  was  a  privy  in  estate.  Besides,  al- 
though written  contracts  may  not  be  varied  by  extrinsic  parol 
evidence  in  an  ordinary  action  between  the  parties,  yet  when, 
as  sometimes  happens,  there  is  a  mistake  in  the  writing,  a  party 
affected  thereby  is  not  remediless.  By  an  action  in  equity  he 
may  have  the  writing  reformed,  and  made  to  express  the  ac- 
tual intent.  In  such  an  action  it  is  not  necessary,  or  allowable, 
or  possible,  to  make  all  the  world  parties ;  those  between  whom 
the  contract  was  made  are  alone  heard.  And,  of  course,  if 
they  happen  to  be  both  honest  and  intelligent,  no  suit  for  refor- 
mation can  ever  be  requisite.  This  may  suffice  to  illustrate  the 
position  now  assumed. 

Neither  are  the  terms  of  a  written  contract  conclusive  as  to 
the  shares  or  proportions  in  which  a  set  of  parties  on  one  side 
of  the  contract  are  interested  in  its  fruits  as  between  them- 
selves. Such  questions  do  not  usually  enter  into  the  considera- 
tion of  those  who  settle  the  forms  of  written  contracts. 

Each  party,  in  framing  the  contract,  considers  only  what,  by 
its  terms,  he  may  exact  from  the  other,  and  what  the  latter  may 
thereby  exact  from  him. 

The  parties  of  the  first  part  in  a  contract  may  have  no  joint 
or  mutual  interest  in  the  subject-matter;  one  may  be  merely 
the  agent,  clerk,  or  servant  of  the  other ;  yet  the  paper  would 
warrant,  prima  facie,  the  supposal  of  an  equal  interest. 

In  an  action  on  the  contract  against  the  other  party  no  ques- 
tion of  this  sort  can  arise.  But,  surely,  in  a  controversy  be- 
tween the  parties  of  the  first  part,  the  paper  is  not  conclusive 
and  irrefragable  evidence  of  a  mutual  and  equal  interest  in  the 
benefits  of  the  contract. 

If  all  the  consignors  had  been  expressly  named  as  insured 
parties,  the  last-mentioned  proposition  would  have  full  play  in 
a  controversy  between  them  concerning  the  distribution  of  the 
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insurance  money.    I  have  already  shown  that,  as  between  them, 
the  question  would  be  entirely  open. 

S.  In  his  9th  Lecture,  §  26  (2  Duer  on  Ins.  pp.  38,  39),  Mr. 
Duer  takes  up  a  position  which  he  imputes  to  Mr.  Phillips,  and 
condemns  it. 

It  is,  that  one  seeking  to  recover  on  a  policy  taken  in  his  own 
name,  applicable  by  its  terms  to  his  own  interest,  and  on  which 
he  claims,  cannot  recover  if  in  fact,  through  some  mistake  or 
misapprehension,  he  had  in  his  mind  at  the  time  he  aflfected  the 
insurance,  and  intended  thereby  to  cover,  some  other  and  dif- 
ferent interest.  He  discusses  this  defence  by  an  insurer  at 
great  length,  onward  to  the  end  of  §  29  (p.  48).  He  pro- 
nounces it  novel,  unreasonable,  unconscientious  and  dishonest. 

He  concludes  by  asserting  that  as  in  such  a  case  the  policy  is 
applicable,  in  terms,  to  the  subject  claimed  upon,  the  insurer 
cannot  be  permitted  to  contradict  it  by  parol  extrinsic  evidence 
of  an  intention  on  the  part  of  the  insured  not  to  cover  that 
subject. 

Mr.  Phillips,  in  a  subsequent  edition  of  his  work,  puts  this 
very  peculiar  point  as  a  quaere,  and  suggests  that  "the  juris- 
prudence on  this  subject  is  contradictory"  (Phillips  on  Ins.  3d 
ed.  §§  393,  394). 

These  positions  of  Philips  and  Duer  are  relied  upon  by  the 
referee  as  justifying  the  exclusion  of  extrinsic  evidence  in  the 
present  case.  Stating  the  point  which  they  thus  present  must 
suffice  to  show  that  they  have  no  relevancy  whatever  to  the  case 
in  hand. 

The  precise  nature  of  that  point  may  be  illustrated  by  a 
reference  to  facts  in  this  case. 

The  policies,  in  the  most  express  terms,  covered  Lee  &  Hall's; 
interest  in  all  the  Defendants'  lumber ;  that  is  to  say,  their  lien*, 
for  advances,  &c.  Let  it  be  supposed  that  Lee  &  Hall  had! 
brought  an  action  against  the  insurers,  on  the  policies,  with  ai 
view  of  recovering,  for  their  own  benefit,  the  amount  of  that 
lien,  and  that  the  insurers,  for  the  purpose  of  defeating  the 
recovery,  had  offered  to  show  that  Lee  &  Hall,  when  obtaining 
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the  policies,  did  not  intend  to  cover  that  interest.  Such,  we 
may  see,  was  the  fact,  and  if  the  evidence  was  admissible,  and 
allowed  to  have  any  effect,  it  would  exonerate  the  insurers. 
Mr.  Duer  says  that  such  a  defence  is  inadmissible,  because  it 
would  be  an  offer  to  prove  that  the  intent  of  parties  to  a  written 
contract  was  precisely  the  reverse  of  that  which  the  written 
contract  made  by  and  between  them  explicitly  affirms. 

Mr.  Phillips  thinks  "the  jurisprudence  on  this  subject  is  con- 
tradictory." It  is  enough  for  us  to  say  that  the  point  is  not 
presented  by  the  controversy  between  the  litigants  in  this  case. 

Turner  v.  Burrows  (5  Wend.  546),  and  the  same  case  in 
error  (8  Wend.  152),  are  relied  upon  as  showing  that  parol 
extrinsic  evidence  of  the  intent  of  the  party  effecting  the  insur- 
ance is  inadmissible  in  an  action  between  him  and  a  third 
person  claiming  to  participate  in  the  insurance  money. 

The  judgment  of  the  Supreme  Court  was  not  reversed  on 
the  ground  that  there  was  no  error  in  receiving  such  evidence. 
The  same  controversy  was  again  before  the  Supreme  Court, 
and  the  final  decision  is  reported  in  24  Wendell,  276.  Parol 
extrinsic  evidence  of  the  intent  was  again  received.  The  Court 
held  that  it  was  properly  received,  and  that  nothing  to  the  con- 
trary could  be  inferred  from  the  previous  decision. 

These  cases  are  therefore,  authorities  in  favor  of  the  Plain- 
tiffs here.  Cases  in  which  a  consignor  was  allowed  to  partici- 
pate in  the  insurance  money  received  by  a  consignee  who  had 
claimed  the  full  value  of  the  res  from  the  insurers,  under  a 
policy  in  terms  applicable  to  the  consignor's  interest,  have  no 
relevancy  to  the  present  case ;  neither  do  I  perceive  that  the  de- 
.cision,  or  the  opinion  in  Stillwell  v.  Staples  (19  N.  Y.  407), 
4Contains  anything  that  conflicts  with  the  views  now  expressed. 

6.  If  the  Plaintiffs  were  insured  on  their  own  interest  in  the 
:Defendants'  lumber,  by  virtue  of  their  lien  for  advances  and 
•charges,  they  did  not  claim  or  receive  anything  from  the  in- 
•surers  on  that  account;  nor  was  this  particular  point  made  a 
ground  of  defence  on  the  trial.  The  Plaintiffs  tendered  evi- 
dence that  the  Defendants  were  perfectly  responsible,  and  that 
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the  policies  were  not  intended  to  cover  even  this  interest.  As 
between  the  parties  to  this  action,  I  think  this  evidence  was  ad- 
missible. 

But  whether  this  be  so  or  not,  the  Defendants  having  waived 
the  point  at  the  trial,  and  again  by  this  appeal,  it  cannot  now  be 
available. 

The  advances  and  charges  were  debts  due  from  the  Defend- 
ants to  the  Plaintiffs. 

The  lien  was  only  a  security  therefor.  The  insurer  of  a 
creditor's  lien  is  entitled,  on  paying  the  loss,  to  be  subrogated 
to  the  demand  of  the  creditor. 

Consequently,  the  Defendants  lost  nothing  by  the  Plaintiffs' 
omission  to  claim  from  the  insurers  their  charges  and  advances 
on  the  lumber  in  question. 

Of  course  a  different  rule  applies  where  the  debtors  pay,  or 
allow  themselves  to  be  charged  with,  the  premium  paid  by  their 
creditors,  on  an  insurance  made  by  the  creditors  to  cover  their 
own  specific  property  as  lien  holders  (Phillips  on  Ins.  3d  ed. 
§  397). 

Further  answers  to  any  claim  of  this  sort  might  be  stated ; 
but  these  should  suffice. 

The  order  appealed  from  should  be  affirmed. 

Judgment  absolute  should  be  rendered  against  the  Defend- 
ants for  $1,156.37,  and  interest  thereon  from  January  1,  1857, 
with  costs  of  the  action  below,  and  also  with  costs  of  this  ap- 
peal. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  EX  rel.  HERMAN  THOMAS  and  Others, 
Respondents,  v.  THE  COMMISSIONERS  OF  HIGH- 
WAYS OF  THE  TOWN  OF  MILTON,  Appellants. 

Mandamus—Commissioners  of  Highways—Powers  and  Duties—Applica- 
tion for  New  Road, 

The  question  whether  two  applications  made  to  the  Commissioners  of 
Highways  were  in  reality  but  one  application,  the  latter  intended  as  a  cor- 
rection of  the  former,  is  one  of  fact,  to  be  determined  by  the  fiinding  of 
the  Court  below,  with  which  the  Appellate  Court  has  nothing  to  do. 

The  Commissioners  of  Highways,  in  laying  out  a  new  road,  may  locate 
it  in  part  upon  an  old  road-bed.  The  principle  which  will  authorize  the 
intersection  or  crossing  of  an  old  road  by  a  new  one  embraces  the  whole 
grotmd  of  locating  a  new  road  upon  an  old  road-bed. 

The  Respondents  applied  for  an  alternative  mandamus  to 
compel  the  Defendants  to  open  a  certain  highway  in  the  town 
of  Milton,  which  the  commissioners  refused  to  lay  out  and 
open,  and  which,  upon  an  appeal  from  the  order  of  the  com- 
missioners, had  been  ordered  by  refereees  to  be  laid  out  and 
opened.  The  Defendants  answered,  setting  up  certain  objec- 
tions ;  and  upon  the  hearing  before  the  Judge  at  Special  Term, 
it  was  ordered  that  a  peremptory  mandamus  issue,  directing 
the  Defendants  to  lay  out  the  road. 

This  judgment  was  affirmed  at  the  General  Term.  The  De- 
fendants (the  Commissioners  of  Highways)  thereupon  ap- 
pealed to  this  Court.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  Court. 

George  C.  Scott  for  Appellants. 
A.  Pond  for  Respondents. 

Hunt,  J. — Application  was  made  to  the  commissioners  of 
highways  of  the  town  of  Milton,  in  the  county  of  Saratoga,  to 
lay  out  a  highway,  of  the  width  of  three  rods,  upon  a  centre 
line  described. 

The  proposed  road,  as  described  in  the  application  and  in 
the  final  order,  commenced  at  the  centre  of  an  existing  high- 
way, at  a  point  sufficiently  designated,  thence  by  courses  and 
distances  "to  the  centre  of  the  highway  leading  from  James- 
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ville  to  Howard's  Corners;  thence  following  the  public  high- 
way to  a  stake  standing  on  the  east  line  of  the  highway,  south, 
Ac ;"  thence  south  across  the  lands  of  individuals  named,  and 
by  courses  and  distances  to  the  point  of  termination.  The 
-course,  "thence  following  the  public  highway,"  carried  the  pro- 
I)osed  road,  for  about  a  half  mile,  on  the  bed  of  a  then  exist- 
ing highway. 

The  commissioners  refused  to  lay  out  the  road  thus  applied 
for.  Two  orders  of  refusal  were  made,  and  appear  in  the  case, 
^each  signed  by  two  commissioners  only. 

The  last  order  recites  that,  although  concurred  in  by  but  two 
•of  the  commissioners,  the  third  had  notice  of  the  meeting,  and 
signed  the  notice  to  the  occupants  of  the  land  of  the  time  and 
place  at  which  the  proceedings  would  be  heard.  The  first  order 
does  not  contain  this  recital.  In  other  respects  they  are  iden- 
tical. 

An  appeal  was  taken  from  this  determination  to  the  County 
Judge,  who,  under  the  statute,  appointed  referees  to  hear  and 
•determine  the  appeal,  who  did  "order,  adjudge,  and  determine, 
in  pursuance  of  the  said  application  of  the  said  Andrew  Taylor, 
that  a  highway  be,  and  the  same  is  hereby,  laid  out  as  follows" 
— following  the  language  of  the  application  in  the  description 
•of  the  road.  The  commissioners  of  highways  still  refused  to 
lay  out  and  open  the  road,  and  applications  was  made  for  a 
mandamus  to  compel  them  to  do  so. 

After  a  hearing  at  the  Special  Term,  the  Judge  directed  the 
issuing  of  a  peremptory  mandamus.  The  commissioners  ap- 
pealed to  the  General  Term,  where  the  order  was  affirmed,  and 
they  now  bring  their  appeal  to  this  Court. 

The  points  made  by  the  Appellants,  to  which  it  will  be  neces- 
sary to  refer,  are  as  follows :  First.  It  is  said  that  the  applica- 
tion was  for  laying  out  two  roads — one  west  of  the  existing 
highway,  on  which  the  new  road  was  proposed  to  be  laid;  and 
the  other  east  of  it,  and  being  the  easterly  end  of  the  proposed 
road.  In  confirmation  of  this  argument,  the  Appellants  refer 
to  the  two  orders  of  the  commissioners  refusing  to  lay  out  the 
Toad,  and  insist  that  such  orders  were  decisions  upon  an  appli- 
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cation  for  two  separate  roads.  This  proceeding  they  insist  is 
illegal.  The  Relator  insists  that  there  was  but  one  application: 
for  a  single  road,  and  that  the  one  order  was  a  correction  of  a. 
former  order  on  the  same  determination.  This  proposition  in- 
volves a  question  of  fact  rather  than  of  law,  and  cannot  prop- 
erly come  before  this  Court.  The  Judge  at  the  Special  Term* 
held  that  there  was  but  a  single  application,  and  that  it  was  for 
one  road  only,  and  not  for  two  roads.  The  General  Term 
were  of  the  same  opinion.  If  our  opinion  differed  from  this 
it  would  be  of  no  avail,  as  we  have  no  jurisdiction  over  a 
question  of  fact  thus  presented.  I  entertain  no  doubt,  however, 
that  this  point  is  not  well  taken.  The  applicant  desired  a  road 
to  be  laid  out  and  opened  which  should  commence  at  the  bot- 
tom of  the  Morris  hill,  near  to  the  Jamesville  road,  thence  along 
that  road  to  the  Greenfield  crossing,  thence  over  the  lands  of 
owners  named  to  its  termination,  and  all  as  one  road  and  one 
proceeding.  The  applicant  evidently  supposed  that  it  was- 
legitimate  to  include  a  portion  of  the  old  highway  in  his  pro- 
posed road,  and  did  so  include  it.  The  making  and  filing  of 
two  orders  by  the  commissioners  is  naturally  explained  by  the 
fact,  appearing  upon  their  face,  that  the  one  is  a  correction  of 
the  other,  in  reciting  that  the  commissioner  who  did  not  concur 
had  been  notified  and  taken  part  in  the  proceedings.  There 
was  but  one  determination  by  the  commissioners,  and  but  one- 
review  and  decision  by  the  referees. 

The  validity  of  the  proceeding  is  attacked,  in  the  second 
place,  upon  the  ground  that  the  proposed  road  included  a  por- 
tion of  a  highway  already  in  existence.  The  counsel  for  the 
Appellants,  in  his  first  point,  says :  "It  may  be  conceded  that  a 
new  highway  may  intersect  an  old  one,  follow  it  for  a  con- 
venient distance,  and  then  resume  its  course.  This  may  happen 
when  it  is  apparent  that  the  two  parts  although  interrupted  for 
a  short  distance,  were  intended  as  one  continuous  route.  But 
the  identity  must  remain."  It  is  difficult  to  deny  the  power  of 
the  commissioners  to  lay  out  a  new  road,  which,  in  its  course, 
crosses  an  existing  highway.  To  cross  it  would  occupy  three- 
or  four,  or  six  rods  of  the  old  road.    It  may  be  occupied  to  that 
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extent  in  crossing,  it  may  be  occupied  to  the  same  extent  in  a 
lengthwise  direction. 

There  is  no  more  of  sanctity  in  a  road  in  the  direction  of  its 
length,  than  in  that  of  its  breadth.  If  it  may  be  occupied  for 
four  rods,  where  is  the  principle  which  prevents  its  occupation 
for  eighty  rods,  or  for  a  hundred  and  sixty,  as  in  the  present 
instance?  When  the  Appellants  concede  that  the  new  road 
"may  intersect  the  old  one,  follow  it  for  a  convenient  distance, 
and  then  resume  its  course,"  I  think  the  whole  question  is  con- 
ceded. 

The  power  being  admitted,  it  becomes  a  question  for  the 
commissioners  in  the  first  instance,  and  for  the  referees  upon 
the  appeal,  to  determine  what  is  a  convenient  or  suitable  dis- 
tance for  the  occupation  of  the  old  road,  and  when  it  becomes 
suitable  and  proper  that  the  new  course  should  be  resumed. 

Each  case  will  depend  upon  its  own  facts,  arising  from  the 
nature  of  the  ground,  the  amount  and  course  of  travel,  present 
and  prospective,  the  character  and  direction  of  the  existing  ave- 
nues, the  expense  to  be  incurred  or  diminished,  and  numerous 
other  circumstances  properly  within  the  judgment  of  the  com- 
missioners or  referees.  No  two  cases  can  be  exactly  alike,  and 
it  is  the  object  of  the  statute  to  submit  all  these  questions  to  the 
determination,  first,  of  the  public  officers  of  the  town ;  and  next 
to  the  revision  of  three  freeholders  from  adjoining  towns,  hav- 
ing no  interest  in  the  subject-matter,  to  whom  it  is  intrusted  as 
referees.  The  judgment  and  discretion  of  these  tribunals  is 
conclusive,  unless  some  rule  of  law  has  been  violated  in  reach- 
ing their  conclusion,  or  there  has  been  some  dereliction  of  duty. 
In  the  present  case  nothing  appears  which  would  justify  us  in 
interfering  with  their  action  upon  the  point  now  under  consid- 
eration. 

It  is  further  insisted  this  judgment  should  be  reversed,  be- 
cause, as  it  is  alleged,  there  has  been  no  survey  of  the  entire 
road,  and  that  it  is  not  all  laid  out  by  courses  and  distances.  I 
do  not  discover  any  evidence  in  the  case  that  there  has  not  been 
a  survey  of  the  entire  road.  A  part  of  it  is  described  by  courses 
and  distances,  and  part  of  it  by  reference  to  a  substantial  monu- 
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ment,  to  wit:  a  public  highway.  It  would  be  quite  forced  to 
infer,  as  a  legal  result,  that  the  part  described  by  monuments 
had  not  been  surveyed. 

The  commissioners  are  required,  if  they  determine  to  lay 
out  a  highway,  to  "make  out  and  subscribe  a  certificate  of  such 
determination,  describing  the  road  so  laid  out  particularly,  by 
routes  and  bounds,  and  by  its  courses  and  distances,  and  shall 
deposit  the  same  with  the  town  clerk"  (1  Rev.  Stat.  515;  474 
Statutes  at  Large,  §  63).  This  section  regulates  the  action  of 
the  commissioners,  and  does  not  in  terms  apply  to  the  referees 
appointed  by  another  statute. 

It  regulates  their  action  only  in  the  event  of  their  determin- 
ing that  the  highway  shall  be  laid  out,  and  that  determination 
was  not  made  in  this  case.  I  think  it  may  be  said,  also,  that  the 
referees  have  fairly  complied  with  this  provision,  assuming 
that  it  was  intended  to  govern  their  action.  A  highway  is  a 
monument,  as  well  recognized,  as  permanent,  and  as  intelligible 
as  a  river,  a  bridge,  a  mountain,  or  a  building.  It  is  more  per- 
manent, less  liable  to  become  confused  or  buried  by  the  lapse,  of 
time,  than  a  location  based  upon  measurements  and  the  precise 
indications  of  the  mariner's  compass.  A  description  by  refer- 
ence to  an  established  highway  is  a  description  by  "routes  and 
bounds,"  and  a  sufficient  compliance  with  the  statute,  if  the 
provision  should  be  deemed  to  be  imperative  rather  than  direc- 
tory (Woolsey  v.  Tompkins,  23  Wend.  324;  People  v.  Taylor, 
34  Barb.  481 ;  People  v.  Shepard,  36  N.  Y.  R.  285).  It  is  not 
required  that  every  portion  should  be  laid  out  by  measurement 
and  courses,  but  a  portion  may  be  thus  described,  and  other 
portions  may  be  designated  by  other  permanent  bounds,  routes, 
or  monuments.  The  width  of  the  road  was  sufficiently  de- 
clared by  the  reference  to  the  application  and  the  adoption  of 
its  terms  (Harris  v.  Commissioners,  2  Hill,  443;  People  v. 
Nevins,  1  Hill,  154;  Jackson  v.  Freer,  17  John.  R.  29). 

Judgment  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 


1867.1  MAYOR,  fa:.,  OF  NEW  YORK,  v,  RYAN.  363 

Opinion  by  Davies,  Ch.J. 


THE  MAYOR,  ALDERMEN,  AND  COMMONALTY  OF 
THE  CITY  OF  NEW  YORK,  Appellants,  v,  MICHAEL 
RYAN  AND  Others,  Respondents. 

Bond—Surety— Public  OMcers— Enlargement  of  Duties— Discharge, 

When  the  Legislature  enlarge  the  duties  of  a  public  officer,  it  does  not 
operate  to  discharge  the  sureties  of  such  officer  from  their  liability  on  his 
official  bond. 

y.  S.  Carpentier  for  Appellants. 
E.  T.  Rice  for  Respondents. 

Davies,  Ch.J. — The  Defendant  Ryan  was  sued  in  the  New 
York  Common  Pleas,  as  the  surety  of  one  Sibberns,  a  constable 
of  the  city  of  New  York,  It  is  provided  by  the  laws  relating 
to  that  city  (2  Rev.  Laws,  397,  §  147),  that  every  person  there- 
after to  be  elected  or  appointed  to  the  office  of  constable  or 
marshal  in  said  city,  should,  before  he  entered  upon  the  exe- 
cution of  said  office,  enter  into  a  bond,  with  one  or  more  surety 
or  sureties,  in  the  penal  sum  of  $500,  jointly  and  severally  to 
answer  to  the  said  Mayor,  &c.,  and  the  parties,  if  any  shall 
complain,  and  conditioned  that  such  officer  shall  in  all  things 
I)erform  and  execute  the  duties  of  said  office. 

The  complaint  alleged  that  Ryan  gave  the  bond  referred  to 
on  the  14th  day  of  January,  1857,  and  that,  on  the  8th  day  of 
May  in  the  said  year,  the  Defendant  Sibberns,  as  constable,  re- 
ceived two  executions  against  the  persons  therein  named ;  that, 
by  virtue  thereof,  he  took  and  carried  away,  on  the  9th  of  May, 
1857,  the  property  of  one  John  Redman,  jun.,  and  detained  the 
same;  that  Redman  brought  an  action  against  him  therefor, 
and  recovered  judgment  for  the  value  of  said  goods,  &c.,  to  the 
amount  of  $83.25 ;  that  one  execution  had  been  issued  on  said 
judgment,  and  had  been  duly  returned  unsatisfied. 

On  the  13th  day  of  April,  1857,  an  Act  was  passed  to  reduce 
the  several  Acts  relating  to  the  District  Courts  in  the  city  of 
New  York  into  one  Act,  and  by  this  Act  additional  duties  were 
imposed  upon  the  constables  of  said  city. 
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It  is  not  claimed  that  the  duties  theretofore  incumbent  on 
such  officers  have  been  changed,  but  only  that  additional  or 
new  duties  have  been  imposed.  Neither  is  it  claimed  that  the 
acts  for  which  the  constable  has  been  made  liable  in  the  present 
case,  by  the  judgment  recovered  against  him,  were  done  in  pur- 
suance of  any  authority  conferred  by  the  Act  of  April  13, 1857. 

It  is  quite  clear  that  they  were  personal,  and  discharged 
under  and  by  virtue  of  the  then  existing  provisions  of  law,  and 
had  no  connection  whatever  with  the  Act  of  April  13,  1857. 

The  Judge  at  Special  Term  held,  that  after  the  bond  in  suit 
was  given,  the  Legislature,  by  the  Act  of  April  13,  1857,  had 
enlarged  the  jurisdiction  of  the  District  Court,  and  imposed 
new  duties  upon  constables,  and  that  when  a  surety  enters  into 
a  bond  for  the  faithful  performance  by  his  principal  of  the 
duties  of  an  office,  and  after  the  giving  of  the  bond  the  duties 
of  the  office  are  altered  so  as  to  increase  or  vary  the  risk  of  the 
surety,  the  bond  cannot  be  enforced  against  the  surety,  al- 
though the  act  relied  upon  as  a  breach  of  the  condition  would 
have  been  a  violation  of  the  officer's  duty  before  the  alteration 
was  made. 

This  judgment  was  affirmed  at  the  General  Term  of  the 
New  York  Common  Pleas,  and  the  Plaintiffs  appeal  to  this 
Court. 

The  precise  pqint  raised  by  this  appeal  has  lately  been  under 
consideration  by  this  Court,  and  been  decided. 

In  the  case  of  The  People  v.  Alden  Vilas  and  others,  decided 
at  the  last  March  Term,  we  held  precisely  the  opposite  doctrine. 

In  that  case  the  Defendants  became  the  sureties,  on  the  15th 
day  of  January,  1850,  of  one  Mahlon  P.  Jackson,  as  commis- 
sioner for  loaning  certain  moneys  of  the  United  States  for  the 
county  of  St.  Lawrence. 

On  the  10th  of  April,  1850,  the  Legislature  imposed  new 
obligations  on  the  principal  in  the  discharge  of  the  duties  of 
his  office,  and  it  was  insisted  that  the  sureties  were  conse- 
quently discharged. 
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This  Court  thought  otherwise,  and  held  that  the  sureties 
were  not  discharged. 

That  case  is  decisive  of  the  one  now  under  consideration, 
and  it  is  unnecessary  to  again  discuss  the  question,  or  again 
refer  to  the  authorities  which,  we  believe,  fully  sustain  the 
result  at  which  we  then  arrived. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

All  concur,  except  Porter  and  Bockes,  JJ.,  not  voting. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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Statement  of  the  Case. 


THE  WESTERN  TRANSPORTATION  CO.,  Appellant, 
V.  CHARLES  H.  MARSHALL  and  Others. 

Bill  of  Lading—Advances  made  in  Good  Faith  to  Intended  Purchaser, 

Where  the  master  of  a  vessel,  laden  with  wheat  for  transportation,  ac> 
cording  to  the  custom,  gives  a  bill  of  lading  of  the  wheat  to  the  parties 
producing  the  measure  return  intended  for  the  purchaser,  and  the  parties 
so  receiving  the  bill  of  lading  obtain  an  advance  thereon,  made  in  good 
faith,  the  parties  making  such  advance  acquire  an  interest  in  such  cargo 
to  the  amount  of  such  advance. 

This  is  upon  the  principle  that  one  purchasing  in  good  faith  from  a 
fraudulent  vendor  acquires  a  good  title. 

This  action  was  brought  to  recover  the  possession  of  a 
quantity  of  wheat.  The  wheat  was  shipped  by  Plaintiff  from 
Buffalo  to  New  York  upon  a  canal-boat.  The  agents  of  the 
Plaintiff  in  the  latter  city  agreed  to  sell  the  wheat,  for  cash  on 
delivery,  to  Meyer  &  Ree,  who  were  engaged  in  purchasing 
wheat,  and  shipping  it  to  England.  The  latter  agreed  with 
the  owners  of  the  Great  Western  to  ship  the  wheat  to  England 
on  that  vessel.  At  the  request  of  Meyer  &  Ree,  the  wheat  was 
measured  in  the  usual  way,  and  placed  on  board  the  vessel  in 
the  name  of  the  agents  of  the  Plaintiff.  It  was  proved  that  the 
measurer  was  selected,  and  made  the  measurement  according 
to  the  usual  course  of  business  between  vendor  and  purchaser, 
made  duplicate  bills  of  the  measurement,  and  delivered  them 
to  the  agents,  agreeably  to  the  usual  custom  in  that  business; 
that  the  agents  made  out  a  bill  of  the  amount  of  the  price  of  the 
wheat,  including  the  purchaser's  proportion  of  the  expense  of 
measurement,  &c.,  and  delivered  the  same  attached  to  the  re- 
turn of  the  measurer,  intended  for  the  purchaser,  to  Meyer  & 
Ree;  that  the  latter,  upon  this  return  of  the  measurer,  procured 
from  the  captain  of  the  vessel  a  bill  of  lading  of  the  wheat  in 
the  usual  form,  and  upon  this  bill  procured  an  advance  from 
some  of  the  other  Defendants,  without  having  paid  anything 
on  account  of  the  purchase  of  the  wheat.  Shortly  after,  the 
Plaintiff's  agent  sent  to  Meyer  &  Ree  for  the  money  for  the 
wheat.    The  latter,  after  a  day  or  two,  gave  the  agent  their 
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check  for  the  price  of  the  wheat,  which  the  agent  deposited  in 
a  bank,  and  the  next  day  the  check  was  refused  payment  and 
returned  to  Meyer  &  Ree.  It  was  proved  that  Meyer  &  Ree 
were  in  good  credit  at  the  time  of  the  agreement  to  purchase 
the  wheat,  but  suspended  payment  shortly  after,  in  consequence 
of  advice  of  non-payment  of  their  drafts  in  England.  It  was 
proved  that  none  of  the  Respondents  had  any  knowledge  that 
the  wheat  was  not  paid  for,  or  that  the  Plaintiff  claimed  any 
interest  therein.  It  was  proved  that  the  universal  custom  of 
masters  was  to  give  bills  of  lading  for  grain  delivered  on 
board  to  a  person  producing  the  measurer's  return  intended 
for  the  purchaser;  that  this  return  was  an  exact  duplicate  of 
the  one  retained  by  the  vendor,  except  that  it  called  for  pay- 
ment of  one-half  of  the  charges  only,  and  that  the  custom  was 
known  to  all  engaged  in  the  grain  trade.  It  was  proved  that 
Plaintiff's  agents  had  been  for  some  time  engaged  in  this  trade. 
Upon  the  return  of  the  check  of  Meyer  &  Ree  unpaid,  the 
Plaintiff  demanded  the  wheat  of  the  master,  and  upon  his  re- 
fusal to  deliver  the  same,  commenced  the  action.  At  the  close 
of  the  proof  the  Respondents,  who  are  the  master  and  owner 
of  the  vessel,  and  the  parties  who  made  the  advances  to  Meyer 
&  Ree  upon  the  bill  of  lading,  moved  for  a  dismissal  of  the 
complaint  as  to  them,  which  was  granted,  and  Plaintiff  ex- 
cepted. After  affirmance  of  the  judgment  by  the  General 
Term,  the  Plaintiff  appealed  to  this  Court. 

John  Hubbell  for  Appellant. 
Wm.  Allen  Butler  for  Respondent. 

Grover,  J. — There  was  no  conflict  in  the  evidence  so  far  as 
these  Respondents  are  concerned.  The  Plaintiffs  agents  agreed 
to  sell  the  wheat  to  Meyer  &  Ree  for  cash  on  delivery,  and  had 
the  same,  at  the  request  of  the  latter,  measured  and  placed  on 
board  of  the  vessel  in  their  names,  receiving  from  the  measurer 
two  bills  of  the  measurement,  one  designed  to  be  retained  by 
the  vendor,  and  the  other  for  delivery  to  the  purchaser.  They 
delivered  the  latter,  together  with  a  bill  of  the  price  of  the 
wheat,  to  Meyer  &  Ree.    The  proof  showed  that  the  universal 
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custom  in  the  trade  was  for  masters  of  vessels  to  deliver  bills 
of  lading  of  grain  on  board,  to  the  one  producing  this  measure- 
ment prepared  for  the  purchaser.  This  custom  the  agents  are 
presumed  to  have  known.  By  its  delivery  to  Meyer  &  Ree  the 
agents  authorized  the  master  to  deliver  to  them  a  bill  of  lading 
of  the  wheat  just  so  effectually  as  though  such  authority  had 
been  expressly  given  by  them.  When  the  master  had,  by  the 
authority  of  the  agents,  delivered  a  bill  of  lading  to  Meyer  & 
Ree,  he  was  not  bound  to  deliver  the  wheat  to  the  Plaintiff, 
without  being  discharged  from  the  liability  created  by  the  bill. 
This  was  not  done,  nor  was  any  indemnity  offered  by  the 
Plaintiff  against  such  liability.  The  complaint  was  therefore 
properly  dismissed,  as  against  the  master  and  owners  of  the 
vessel.  It  is  equally  clear  that,  the  bill  of  lading  having  been 
delivered  to  Meyer  &  Ree  by  authority  from  the  Plaintiff,  those 
who  dealt  in  good  faith  with  them,  as  owners  of  the  wheat,  will 
be  protected  in  such  dealings.  Consequently,  the  complaint 
was  rightly  dismissed  as  to  Morgan  and  others,  who  made  ad- 
vances to  Meyer  &  Ree  on  the  credit  of  the  bill  of  lading,  and 
to  whom  the  bill  was  transferred  as  security  for  such  advances. 

It  was  not  material  to  the  rights  of  the  Respondents  whether 
Meyer  &  Ree  acted  in  the  premises  with  a  fraudulent  intent  or 
not.  One  purchasing  in  good  faith  from  a  fraudulent  vendor 
acquires  a  good  title  (Mowrey  v,  Walsh,  8th  Cowen,  238; 
Root  V.  French,  13th  Wend.,  570).  The  principle  of  these 
cases  is  applicable  to  the  present  case.  Hence,  the  admission 
of  the  evidence  that  it  was  customary  for  purchasers  of 
grain  in  the  city  of  New  York  to  raise  money  upon  bills  of 
lading  thereof,  to  pay  for  the  same,  was  wholly  immaterial, 
and  worked  no  prejudice  to  the  Plaintiff  in  respect  to  these 
Respondents. 

The  exception  thereto  is,  therefore,  not  available  upon  this 
appeal. 

The  Judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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CALVIN  GOODWIN,  Appellant,  v.  MARY  NELIN,  Re^ 

SPONDENT. 

Contract  for  Sale  of  Real  Estate—Voidable— Election  of  Vendor. 

Where,  by  the  terms  of  the  contract  of  purchase  of  real  estate,  if  the 
vendee  fails  to  jnake  payments  at  the  time  they  become  due,  the  contract 
is  to  be  void;  and  the  vendee  failing  to  make  his  payments,  the  vendor 
signifies  his  election  to  treat  the  contract  as  void  by  bringing  ejectment 
and  recovering  possession  of  the  premises,  the  contract  is  thereby  avoided, 
and  the  title  of  the  vendee  under  said  contract  ceases. 

JVm.  Tiffany  for  Appellant. 

D,  H.  Marsh  for  Respondent. 

Davies,  Ch.J. — This  action  was  originally  commenced  by 
Jonathan  Goodwin,  who  died,  and  by  his  last  will  and  testa- 
ment gave  all  his  right,  title,  and  interest  in  the  subject-matter 
in  controversy  to  the  present  Plaintiff,  Calvin  Goodwin;  and 
the  suit  has  been  continued  in  his  name. 

The  complaint  set  forth  that  one  Francis  Hunt  had  a  con- 
tract, in  writing,  with  one  Albert  G.  Bristol,  for  the  purchase 
of  a  piece  of  land  in  the  city  of  Oswego,  for  the  sum  of  $500; 
that  said  Bristol  had  covenanted  and  agreed  with  said  Hunt 
that,  on  pa3rment  of  said  sum,  and  the  interest  thereon,  he 
would  convey  the  said  land  to  him  by  a  good  deed,  in  fee- 
simple  ;  that  said  Hunt,  during  his  lifetime,  had  paid  the  whole 
amount  of  said  purchase-money,  and  had  fully  performed  all 
the  covenants  on  his  part  required  by  said  contract;  that  said 
Hunt  took  possession  of  said  premises,  and  retained  possession 
thereof  until  his  death;  that  upon  his  decease  the  Defendant, 
Mary  Nelin,  a  sister  of  said  Hunt,  took  possession  of  said 
premises,  to  the  exclusion  of  the  other  heirs  of  said  Hunt,  and 
retained  the  same.  The  complaint  further  stated  that  pro- 
ceedings had  been  instituted  by  the  administrators  of  said 
Hunt,  before  the  Surrogate  of  Oswego  county,  for  the  sale  of 
the  real  estate  of  said  Hunt;  that  such  sale  was  ordered  and 
had,  and  that  on  such  sale  the  said  Jonathan  Goodwin  had  be- 
come the  purchaser  thereof,  and  had  received  a  deed  therefor. 
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The  Complainant  prayed  that  the  Defendant  might  be  or- 
dered and  adjudged  to  deliver  up  said  contract,  and  receipts 
therein  mentioned;  might  come  to  an  account  for  all  moneys 
paid  by  her  on  account  of  said  purchase,  if  any;  might  also  ac- 
count for  the  rent  and  profits  of  said  premises,  and  might  be 
decreed  to  deliver  up  the  possession  thereof ;  or  for  such  other 
relief  as  the  said  Plaintiff  might  be  entitled  to. 

The  action  was  tried  by  the  Court,  without  a  jury,  and  the 
following  facts  were  found : 

First.  That  said  Francis  Hunt,  some  time  between  the  years 
1845  and  1850,  contracted  to  purchase  of  Albert  G.  Bristol,  of 
Rochester,  the  piece  of  land  mentioned  in  the  complaint,  on 
the  north  end  of  Block  No.  86,  in  the  city  of  Oswego,  for  the 
sum  of  $500,  part  of  which  was  paid  down,  and  the  remainder 
was  to  be  paid  in  yearly  payments ;  said  Bristol  to  give  a  deed 
therefor  on  the  payment  of  all  the  purchase-money  at  the  times 
when  the  same  became  payable,  according  to  said  contract ;  that 
the  contract  by  its  terms  was  to  become  void  on  failure  to  pay 
according  to  its  terms;  and  possession  was  taken  of  said  lot  by 
said  Hunt,  The  purchase-money  all  became  due  before  Sep- 
tember 20th,  1852;  and  at  that  date  there  remained  due  and 
unpaid  on  said  contract  $200  of  principal,  besides  interest, 
which  moneys  so  due  have  not  been  paid  or  tendered  to  said 
Bristol,  or  to  any  one  else. 

Second.  That  said  Francis  Hunt  died  on  the  16th  of  Septem- 
ber, 1851,  intestate,  leaving  Denis  Nelin  and  Mary  Nelin  in 
possession  of  said  lot;  that  such  proceedings  were  had  before 
the  Surrogate  of  Oswego  county  that,  on  the  11th  day  of  May, 

1853,  letters  of  administration  upon  the  estate  of  said  Francis 
Hunt  were  issued  to  Catherine  Oats  and  Thomas  Hunt,  they 
executing  the  usual  bond  in  such  case;  that  such  proceedings 
were  thereafter  had  on  the  application  of  said  Catherine  Oats, 
before  said  Surrogate;  that  afterward,  on  the  6th  of  February, 

1854,  the  said  Surrogate  ordered  said  administratrix  to  sell 
and  assign  all  the  interest  of  said  contract,  subject  to  all  pay- 
ments that  were  to  become  due  thereon,  after  the  granting  of 
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said  order  for- the  payment  of  the  debts  of  said  intestate;  that, 
before  granting  such  order,  no  bond  was  given,  such  as  is  re- 
quired by  the  statutes,  on  ordering  the  mortgaging,  leasing,  or 
selling  of  real  estate  of  deceased  persons  for  payment  of  their 
debts;  that  on  the  9th  of  August,  1854,  such  bond  was  executed 
and  acknowledged,  and  marked  by  the  Surrogate  thus:  "Ap- 
proved, Aug.  9th,  as  of  February  6th,  1854;"  that  by  virtue  of 
said  order  of  sale,  said  administratrix,  on  the  30th  of  Septem-  ' 
ber,  1854,  sold  said  contract  to  Johnathan  Goodwin  for  $250; 
that  on  the  9th  of  October,  1854,  said  sale  was  confirmed  by  an 
order  of  said  Surrogate;  that  neither  on  the  procedings  for 
such  sale,  nor  at  any  time,  was  any  other  bond  than  the  two 
mentioned  made  or  executed,  or  filed  with  said  Surrogate. 

Third.  That  on  the  20th  day  of  September,  1852,  $200  of 
principal,  with  interest,  being  due  and  unpaid  on  said  contract, 
the  said  Bristol  declared  said  contract  void,  and  commenced  an 
action  of  ejectment  in  the  Supreme  Court,  for  the  recovery  of 
the  possession  of  said  lot,  against  the  said  Denis  Nelin,  and 
Mary  Nelin,  his  wife,  the  parties  in  possession  of  said  lot ;  that 
such  proceedings  were  had  in  such  action  that,  afterward,  on 
the  30th  day  of  October,  1852,  judgment  was  duly  rendered  in 
said  action  in  favor  of  the  Plaintiff  therein  for  the  possession 
of  said  premises,  and  for  $13.35  costs. 

Fourth.  That  on  the  15th  day  of  June,  1853,  the  said  Bristol 
sold  and  conveyed  the  said  lot  to  the  said  Defendant,  Mary 
Nelin. 

And  as  matter  of  law  the  Court  did  find  and  decide  that  the 
proofs  did  not  sustain  the  action.  Whereupon,  the  complaint 
was  dismissed,  and  judgment  rendered  for  the  Defendant ;  and 
on  appeal  the  same  was  affirmed ;  and  the  Plaintiff  now  appeals 
to  this  Court. 

Upon  the  trial  the  Defendant  produced  the  judgment-roll  in 
the  action  of  ejectment,  in  favor  of  Bristol,  against  said  Denis 
and  Mary  Nelin,  and  the  Plaintiff  objected  that  this  constituted 
no  defence ;  but  the  Court  held  that  it  did,  unless  obviated  by 
showing  that  it  was  fraudulent,  to  which  the  Plaintiff  excepted. 


372  GOODWIN  v.  NELIN.  [Sirr., 

Opinion  by  Davies,  OlJ. 

Plaintiff  offered  to  show  the  declaration  of  the  Defendant,  to 
the  effect  that  she  had  paid  to  Bristol  the  whole  amount  due 
upon  the  contract,  and  had  received  a  deed  from  Bristol  for  the 
said  premises;  and  also  offered  to  show  the  assignment  of  de* 
mands  to  Goodwin  against  Francis  Hunt,  by  his  administra- 
trix, and  offered  to  prove  the  execution  of  a  conveyance  by  said 
administratrix,  dated  October  9th,  1854,  to  said  Goodwin,  of 
all  the  interest  of  said  Francis  Hunt  in  said  real  estate,  and  in 
all  contracts  for  the  purchase  thereof.  All  of  which  was  ex- 
cluded, and  the  Plaintiff  excepted.  The  Plaintiff  also  excepted 
to  the  decision  of  the  Court  dismissing  the  complaint. 

These  exceptions  present  the  only  question  for  the  consider- 
ation of  this  Court.  Upon  the  facts  found  by  the  Court  it  is 
very  clear  that  the  Plaintiff  had  no  standing  in  Court  to  im- 
peach the  title  of  the  Defendant,  Mary  Nelin,  to  the  lot  in  ques- 
tion. He  certainly  had  no  greater  rights  than  were  possessed 
by  his  gtantor,  the  administratrix  of  Francis  Hunt.  If  it  be 
true,  as  found  by  the  Court,  that  the  contract,  by  its  terms,  had 
terminated,  and  Bristol  had  the  right  to  declare  it  forfeited  and 
terminated,  as  it  is  found  he  did,  and  proceeded  to  enforce  his 
rights  upon  that  basis,  and  did  recover  the  possession  of  said 
premises,  it  is  not  seen  why  he  had  not  a  perfect  right  to  sell  the 
said  premises  to  whosoever  he  pleased,  and  why  the  Defendant 
could  not  purchase  the  same,  and  acquire  a  perfect  title  thereto. 
Upon  these  facts,  no  title  or  interest  remained  to  the  estate  of 
Francis  Hunt,  at  the  time  of  the  initiation  of  the  proceedings 
in  the  Surrogate's  Court,  to  sell  his  real  estate,  or  his  interest  in 
the  said  contract  of  purchase.  By  the  terms  of  the  contract, 
that  interest  had  terminated  on  the  20th  day  of  September, 
1852;  and  on  that  day  Bristol,  by  the  act  of  commencement  of 
the  action  of  ejectment,  elected  so  to  regard  it ;  and  on  the  30th 
day  of  October  succeeding,  obtained  judgment  in  said  action, 
and  was  therefore  entitled  to  the  possession  of  said  premises. 
It  is  not  pretended  that  said  recovery  was  fraudulent  or  col- 
lusive. On  the  15th  of  June,  1853,  Bristol,  then  the  owner  of 
said  premises,  sold  and  conveyed  the  same  to  the  Defendant, 
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Mary  Nelin,  for  a  valuable  consideration,  and  this  action  is  on 
the  notice  of  an  ejectment  to  recover  such  possession.  It  can- 
not be  maintained,  for  the  very  obvious  reason  that  the  Plain- 
tiff has  shown  no  title  to  the  premises  claimed.  He  cannot  re- 
cover upon  the  weakness  of  the  Defendant's  title,  but  upon  the 
strength  of  his  own.  The  title  of  the  Plaintiff  was  acquired 
more  than  a  year  after  the  Defendant  had  received  a  deed  for 
the  premises  in  dispute  from  the  conceded  true  owner  thereof, 
and  when  she  was  in  possession  of  said  premises,  and  holding 
the  same  adversely  to  any  title  the  Plaintiff  had,  or  could  have, 
from  the  representatives  of  Francis  Himt.  If  he  had  survived, 
he  could  not  have  set  up  any  title  to  said  premises  until  he  had 
performed,  or  offered  to  perform,  said  contract  on  his  part. 
This,  neither  the  Plaintiff  nor  those  from  whom  he  derived 
title  had  ever  done.  If  they  had  any  right,  or  had  acquired  any 
under  such  contract,  it  could  not  be  asserted  or  enforced,  unless 
it  was  made  to  appear  that  they,  or  those  under  whom  they 
claim,  had  performed  the  same,  or  had  offered  to  perform  on 
their  part.  They  were  clearly  not  entitled  to  a  deed  from 
Bristol  until  this  was  done.  And  as  the  Court  had  found,  as  a 
fact,  that  the  money  due  upon  this  contract  was  never  paid  to- 
Bristol,  or  tendered  to  him,  or  any  one  else,  it  is  very  apparent 
that  the  Plaintiff,  or  those  under  whom  he  claims,  never  had,, 
or  were  entitled  to  have,  a  title  to  said  premises. 

If  we  assume  that  the  Defendant  succeeded  to  all  the  duties 
and  responsibilities  imposed  by  the  contract  upon  Bristol,  and 
that  the  Plaintiff  has  possessed  himself  of  all  the  rights  of 
Hunt  under  the  contract,  how  then  stands  the  Plaintiff's  right 
to  maintain  this  action?  It  cannot  be  contended,  as  already 
observed,  that  he  has  any  greater  or  other  rights  under  the  con- 
tract than  Hunt  would  have  had  if  living.  Before  he  or  his  as- 
signor could  have  obtained  title  to  the  premises  in  question,  by 
virtue  of  this  contract,  it  was  a  prerequisite  on  his  part  that 
there  should  have  been  performance  by  him,  or  an  offer  to  per- 
form, and  payment  of  the  amount  due,  or  tender  of  such  pay- 
ment.    None  of  these  things  were  done;  and  the  Court  has 
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found  the  fact  that  the  moneys  due  upon  the  contract  were 
never  paid  or  tendered  to  Bristol,  or  to  any  one  else.  This 
latter  branch  of  the  finding  is  sufficiently  comprehensive  to  in- 
clude the  Defendant.  We  thus  see  that  the  Plaintiff,  and  those 
under  whom  he  claims,  never  had  the  title  to  said  premises,  and 
never  were  entitled,  either  legally  or  equitably,  to  such  title. 
It  follows,  from  these  views,  that  the  Court  properly  dismissed 
the  complaint,  and  gave  judgment  for  the  Defendant,  and  that 
the  exception  to  such  decision  is  untenable.  It  is  unnecessary, 
in  this  aspect  of  the  case,  to  consider  the  exception  taken  to  the 
admission  and  rejection  of  the  testimony  offered. 

The  exclusion  of  that  offered,  and  the  admission  of  that  ob- 
jected to,  would  not  have  improved  the  Plaintiff's  case,  and 
therefore  these  rulings  worked  no  injury  to  him.  Without  in- 
timating any  doubt  as  to  the  correctness  of  the  rulings  made,  it 
is  only  needful  to  add  that  the  decision  of  the  case  does  not  call 
for  any  expression  of  opinion  in  regard  to  them. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ROBERT  GORDON  and  JAMES  PURSE,  Appellants,  v. 
LEWIS  H.  HOSTETTER,  Respondent. 

Trover  and  Conversion — Bills  and  Coin — Embezzlement. 

In  an  action  to  recover  damages  for  money  of  Plaintiff's  embezzled  by 
Defendant,  it  is  not  necessary  to  prove  the  specific  money  in  gold  or  bank 
bills  embezzled  to  entitle  the  plaintiff  to  recover.  It  is  sufficient  to  show 
the  money  taken  to  be  the  Plaintiff's  money;  also  the  amount  taken,  and 
the  felonious  taking  of  it  by  Defendant 

Money  is  as  much  the  subject  of  conversion  as  any  other  description  of 
I>ersonal  chattels.  The  admission  by  the  Defendant  that  the  money  was 
the  property  of  the  Plaintiff,  and  that  he  had  taken  a  certain  amount, 
furnished  sufficient  evidence  to  entitle  the  Plaintiff  to  recover. 

Appeal  from  the  Supreme  Court.  The  Plaintiffs  were  mer- 
chants of  the  city  of  Oswego,  and  the  action  was  to  recover 
damages  for  the  conversion  of  money,  embezzled  by  the  De- 
fendant, as  their  clerk. 

The  complaint  alleged  that,  between  the  month  of  Septem- 
ber, 1860,  and  the  succeeding  January,  the  Defendant  wrong- 
fully took  and  converted  to  his  own  use  certain  money,  the 
property  of  the  Plaintiffs,  consisting  of  bank-bills,  and  of  gold 
and  silver  coin,  of  the  amount  and  value  of  $90,  to  the  Plain- 
tiffs' damage  one  hundred  dollars,  for  which  they  demand 
judgment. 

The  answer  denied  each  of  these  allegations.  The  cause  was 
tried  at  the  Oswego  Circuit.  It  appeared  on  the  trial  that  the 
Defendant  was  in  the  employ  of  the  Plaintiffs  as  a  sales-clerk 

Felony — Civil  Remedy — Merger.  175  iV.  y.  413;  5  Lans. 
432. 

Trover— Money  e^ribezzled.  85  App.  Div.  337  (83  iV.  7. 
Supp.  283). 

Complaint — Contracts — Allegations  sounding  in  tort,  6 
Misc.  90  (55  St.  Rep.  489;  26  N.  Y.  Supp.  42)  ;  37  Super.  CU 
41,  404;  4  Daly,  176;  16  Daly  426  (34  St.  Rep.  19;  WN.Y. 
Supp.  720). 
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in  their  dry-goods  store,  from  the  12th  of  October  to  the  20th 
of  December,  in  the  fall  of  1860. 

There  were  eight  clerks  in  the  store,  all  of  whom  were  sales- 
men; and  the  course  of  business  was  this:  each  clerk  sold 
goods,  received  the  pay,  and  put  the  money  in  the  drawer.  The 
Plaintiffs  had  no  cashier,  and  they  kept  no  account  of  sales 
during  the  day.  They  entered  at  night,  in  the  cash-book,  the 
amount  of  the  day's  sales,  arriving  at  the  sum  by  the  amount 
found  in  the  cash-drawers  at  night.  The  duty  of  the  Defend- 
ant was  simply  to  sell  goods,  to  receive  the  money,  and  put  it 
in  the  cash-drawers. 

He  was  engaged  at  a  salary  of  $325  a  year,  and  was  about 
twenty-four  years  of  age.  He  had  received  small  stuns  in  pay- 
ment at  different  times,  which  he  was  in  the  habit  of  charging- 
to  himself,  at  the  time  of  payment,  in  the  Plaintiffs'  book. 
There  was  a  balance  still  due  on  his  salary,  which  the  Plain- 
tiffs, on  the  trial,  offered  to  allow,  in  diminution  of  the  amount 
claimed,  but  his  counsel  declined  to  accept  it. 

While  he  was  in  their  employ,  the  Plaintiffs  missed  money 
several  times;  but  none  of  which  they  could  speak  with  cer- 
tainty, except  a  quantity  of  gold,  amounting  to  about  $15,. 
which  they  missed  about  a  week  before  he  left.  He  was  ar- 
rested at  the  store  on  the  20th  of  December.  After  he  was 
taken,  he  requested  the  chief  of  police  and  his  assistant  to  re- 
turn with  him  to  the  store,  that  he  might  have  an  interview 
with  Mr.  Gordon,  one  of  the  Plaintiffs.  The  latter  refused  ta 
converse  with  him  except  in  the  presence  of  the  officers.  He 
asked  Gordon  what  they  were  going  to  do  with  him.  Gordon 
said  they  were  going  to  send  him  to  State  prison.  He  asked 
if  Gordon  supposed  he  had  stolen  their  money.  Gordon  replied 
that  he  was  sure  of  it.  The  Defendant  asked  him  if  it  could 
be  settled.  Gordon  inquired  how  much  he  had  taken.  The  De- 
fendant answered:  "Eighty-five  or  ninety  dollars,  within  the 
last  month." 

Three  days  afterward,  the  Plaintiff  Purse,  at  his  request, 
went  to  see  him  at  the  police-office.    The  Defendant  told  him 
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he  would  like  to  settle  it.  Purse  asked  him  what  amount  he  had 
taken  from  them.  He  replied  that  he  had  taken  from  them, 
at  different  times,  from  $85  to  $90;  not  to  exceed  $90.  These 
facts  were  undisputed. 

The  Defendant  moved  for  a  dismissal  of  the  complaint,  in- 
sisting, among  other  things,  that  the  Plaintiffs  had  not  shown 
that  they  owned,  or  that  he  had  converted  any  specific  money, 
either  in  bills  or  coin ;  that,  for  aught  that  appeared,  he  had  re- 
ceived the  money,  as  their  clerk,  from  the  customers,  without 
putting  it  in  the  drawer,  and  in  that  case  they  had  mistaken 
their  remedy,  which  should  have  been  by  an  action  for  money 
had  and  received ;  and  that,  if  he  had  converted  the  money,  as 
alleged,  it  was  an  act  of  felony,  for  which  he  could  not  be  held 
civilly  responsible  until  after  the  conviction.  The  motion  was 
denied,  and  the  Defendant  excepted. 

No  evidence  being  offered  on  his  part,  the  jury,  under  the 
direction  of  the  Judge,  rendered  a  verdict  in  favor  of  the 
Plaintiffs  for  $87.10. 

The  Court  reserved  the  case  for  further  consideration,  and 
finally  ruled,  as  matter  of  law: 

1.  That  the  action,  being  in  the  nature  of  trover,  could  not 
be  maintained  without  proof  that  certain  specific  property  had 
been  converted  by  the  Defendant. 

2.  That  under  the  complaint  the  Plaintiffs  were  not  entitled 
to  recover  for  money  had  and  received,  generally,  to  the  Plain- 
tiffs' use. 

3.  That  they  were  not  entitled  so  to  amend  the  complaint  as 
to  enable  them  to  recover  in  that  form. 

4.  That  they  had  failed  to  prove  the  conversion  of  any  par- 
ticular money,  except  the  $15  in  gold. 

5.  That  the  verdict  should  be  reduced  to  $15,  unless  the 
Plaintiffs  elected  to  submit  to  a  nonsuit. 

The  Plaintiffs  declined  so  to  elect,  and  excepted  to  these  sev- 
eral rulings.  The  judgment  entered  thereon  was  afiirmd,  on 
appeal  to  the  General  Term  of  the  Fifth  Judicial  District, 
Mullen,  J.,  dissenting.  The  Plaintiffs  thereupon  appealed  to 
this  Court. 
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Daniel  H.  Marsh  for  Appellants. 
Alburtus  Perry  for  Respondent. 

Porter,  J. — The  action  was  not  for  the  recovery  of  the 
specific  money  embezzled.  It  was  to  obtain  damages  for  the 
Defendant's  wrong  in  taking  from  the  Plaintiffs,  and  convert- 
ing to  his  own  use,  coin  and  bills  of  a  specific  value  and 
amount,  which  were  alleged  and  proved  to  be  their  property. 
By  taking  and  retaining  their  money,  he  put  it  out  of  their 
power  to  distinguisr  it  from  other  like  coin  and  bills;  and 
while  he  admitted  the  amount  taken,  he  claimed  that  he  was 
not  answerable  for  the  wrong  until  they  had  so  described  what 
he  had  embezzled  as  to  enable  him  to  identify  it.  The  Court 
not  only  sustained  this  view,  but  also  held,  that  under  a  com- 
plaint alleging  the  facts,  and  upon  proof  of  their  exact  truth, 
he  was  not  responsible  for  the  amount,  even  as  for  money  had 
and  received.  We  think  the  decision  erroneous,  and  that  the 
Judge  was  right,  in  the  first  instance,  in  directing  a  verdict  for 
the  full  amount  in  favor  of  the  Plaintiffs. 

Money  is  as  much  the  subject  of  conversion  as  any  descrip- 
tion of  personal  chattels.  Under  the  ruling  of  the  Court  in  this 
case,  a  party  appropriating  it  wrongfully  would  ordinarily  be 
secure  of  immunity.  No  one,  in  the  practical  affairs  of  life,  re- 
tains a  specific  description  of  each  bill  which  comes  to  his 
hands.  Our  statute  of  embezzlement  assumes  this,  in  making 
it  a  criminal  offence  in  a  clerk  or  servant  to  "convert  to  his 
own  use"  the  money  of  his  employer,  or  "to  make  way  with  or 
to  secrete  it,"  with  intent  to  convert  it  to  his  own  use  (2  R.  S. 
678,  §  59).  If  the  fact  of  the  unlawful  taking  be  established, 
and  the  amount  converted  is  ascertained,  the  culprit  cannot 
avail  himself  of  his  own  act,  in  secreting  or  destroying  the  bill, 
as  a  protection  against  civil  or  criminal  prosecution. 

In  the  present  case  the  fact  was  established,  by  the  admission 
of  the  Defendant,  that  the  money  which  he  took  was  the  prop- 
erty of  the  Plaintiffs ;  and,  as  the  amount  was  conceded,  there 
was  no  occasion  to  prove  the  particulars  in  which  the  coin  and 
bills  in  question  differed  from  all  others  of  like  denomination. 
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The  evidence  supplied  every  fact  essential  to  show  the  conver- 
sion, and  to  fix  the  measure  of  damages.  The  money  was 
identified,  so  far  as  was  needful  to  determine  the  rights  of  the 
parties;  and  the  Plaintiffs  were  bound  to  go  no  further.  A 
similar  objection  was  raised  in  this  Court,  in  an  action  of  re- 
plevin for  bank-bills,  which  were  not  so  described  in  the  plead- 
ings and  proofs  as  to  distinguish  them  from  other  similar  bank- 
bills,  but  which  corresponded  in  amount  with  the  money 
wrongfully  withheld.  The  appropriate  answer  was  given  by 
Judge  Grover,  who  delivered  the  opinion  of  the  Court:  "All 
that  is  necessary  is,  that  the  proof  should  be  sufficient  to  enable 
the  Court  to  give  judgment  for  the  delivery  of  the  particular 
thing  to  which  the  plaintiff  is  entitled ;  and  if  the  Defendant  has 
so  disposed  of  that  thing  that  delivery  cannot  be  made  upon  the 
execution,  then  the  value  is  to  be  collected  of  the  Defendant  in 
satisfaction  of  the  judgment"  (Graves  v.  Dudley,  20  New 
York,  80).  So,  in  this  case,  all  that  the  Court  could  require 
was  proof  of  property  in  the  Plaintiffs,  of  conversion  by  the 
Defendant,  and  of  the  damages  resulting  from  the  wrong. 

It  was  held  in  an  early  case,  that  trover  "lies  not  for  money 
found,  unless  it  be  in  a  bag  or  chest"  (Holiday  v.  Hicks, 
Croke's  Eliz.  661).  But,  in  another  cause,  determined  two 
years  afterward,  when  the  Plaintiff  obtained  a  verdict  for  the 
conversion  of  part  of  the  contents  of  a  bag  of  gold,  a  motion 
was  made  in  arrest  of  judgment,  on  the  ground  "that  trover 
and  conversion  of  money  out  of  a  bag  cannot  be  good,  be- 
cause it  cannot  be  known."  The  Judges  held  "that  an  action 
of  trover  and  conversion  of  money  only,  was  good  enough, 
and  an  action  well  maintainable  for  it"  (Draycot  v.  Piot, 
Croke's  Eliz.  818;  Hall  v.  Dean,  id.  841). 

All  doubt  on  the  question  arising  from  the  legal  fiction  of 
loss  and  finding  in  the  old  action  of  trover  was  set  at  rest  in  a 
subsequent  case  in  the  Exchequer  Chamber.  The  objection 
was  there  taken  that  the  action  would  not  lie  for  money  out  of 
a  bag,  which,  from  the  nature  of  the  case,  could  not  be  iden- 
tified.   "But,"  says  Croke,  "all  the  Justices  and  Barons  agreed 
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that  it  well  lies;  for,  although  it  was  alleged  that  money  lost 
cannot  be  known — ^and  so,  whether  it  was  the  Plaintiff's 
money,  whereof  the  trover  and  conversion  was — yet  the  Court 
said,  it  being  found  by  a  jury  that  he  converted  the  Plaintiff's 
money,  the  Plaintiff  has  good  cause  of  action.  Wherefore,  the 
judgment  before  well  given  was  now  affirmed.  The  Justices 
and  Barons  said  that  this  action  lies  as  well  for  money  out  of 
a  bag  as  of  com  which  cannot  be  known"  (Kinaston  v.  Moor, 
Croke's  Charles,  89).  The  doctrine  of  this  case  has  since  been 
accepted  as  settled  law ;  and  trover  has  been  repeatedly  held  to 
lie  for  the  conversion  of  determinate  sums,  though  the  specific 
coin  and  bills  were  not  identified.  "The  design  of  this  action,"^ 
as  was  well  said  by  Bacon,  "is  not  to  recover  a  thing  in  specie, 
but  to  recover  damages  for  the  conversion  thereof"  (9  Bacon's 
Ab.  651,  Trover,  D;  Chitty  on  Pleading,  146;  Jackson  v.  An- 
derson, 4  Taunton,  24,  29;  Kimberly  v.  Patchin,  19  New  York, 
336;  Dows  v.  Bignall,  Lalor's  Supp.  407;  McNaughton  v. 
Cameron,  44  Barbour,  406). 

The  case  of  Orton  v,  Butler,  on  which  the  Respondent  main- 
ly relies,  is  irrelevant  to  the  question  we  have  been  considering. 
It  arose  on  demurrer  to  a  count  in  a  declaration,  which  alleged 
that  the  Defendant  had  received  ten  shillings  to  the  use  of  the 
Plaintiff,  to  be  paid  to  him  on  request ;  and  that  upon  being  re- 
quested to  pay  it,  he  refused,  and  converted  the  money  to  his 
own  use.  The  Plaintiff  insisted  that  this  was  a  good  statement 
of  a  cause  of  action  in  trover.  The  Court  sustained  the  de- 
murrer, holding  that  to  make  the  count  sufficient  in  trover,  he 
should  have  alleged,  either  that  the  money  was  his,  or  that  it 
had  previously  been  in  his  possession.  The  decision  was 
clearly  right,  but  it  has  no  application  to  the  complaint  before 
us  (SBarn.  &Ald.  652). 

It  follows  from  these  views  that  the  Plaintiffs  were  entitled 
to  the  full  amount  of  the  verdict,  on  the  basis  of  a  tortious  con- 
version. 

It  IS  proper,  however,  to  say,  that  even  if  we  had  arrived  at 
a  different  conclusion  on  this  point,  we  should  hold  the  verdict 
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good,  as  for  money  had  and  received,  on  the  waiver  by  the 
Plaintiffs  of  the  tort  alleged.  It  is  true  that,  under  ordinary 
circumstances,  the  refusal  to  pay  over  money  had  and  received 
to  the  use  of  another,  is  not  in  law  a  conversion.  It  does  not, 
however,  follow  from  this,  as  a  counter-proposition,  that,  under 
our  present  system  of  pleading,  a  party  who  has  alleged  and 
proved  facts  entitling  him  to  judgment  as  for  money  had  and 
received,  will  be  barred  from  that  relief  by  his  failure  to  prove 
other  and  further  allegations,  which  would  have  entitled  him 
to  a  more  stringent  remedy.  The  material  arguments  of  the 
-complaint,  in  this  regard,  were  fully  sustained  by  the  proof. 
The  facts  were  undisputed.  The  Defendant  was  not  misled  or 
-surprised ;  and  we  see  no  reason  why  the  Plaintiffs  were  not  at 
liberty  to  waive  the  tort,  and  amend  their  prayer  for  judg- 
ment, if  they  elected  so  to  do,  in  view  of  the  adverse  ruling  of 
the  Court  (Bjrxbie  v.  Wood,  24  New  York,  607;  Wright  v. 
Hooker,  10  id.  51 ;  Cobb  v.  Dows,  id.  335,  342,  346). 

The  Supreme  Court  was  clearly  right  in  holding  that,  under 
our  statute,  the  civil  remedy  of  the  Plaintiffs  was  neither 
merged  in  the  alleged  felony,  nor  suspended  until  the  con- 
viction of  the  offender  (2  R.  S.  292,  §  2;  Code,  7).  Other  ob- 
jections were  raised  on  the  trial,  but  it  is  sufficient  to  say  that 
we  do  not  consider  them  well  founded. 

The  judgment  should  be  reversed,  with  final  judgment  for 
the  Plaintiffs  on  the  original  verdict. 

All  the  Judges  concurring. 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Reporter. 
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ROBERT  GREENE  and  BENJAMIN  F.  GREENE,  v. 
JAMES  M.  WHITE. 

Contract  for  Sale  of  Vessel — Breach — Measure  of  Damage, 

Where  an  action  is  brought  to  recover  damage  for  a  breach  of  contract, 
the  Plaintiff  will  not  be  entitled  to  recover  unless  he  prove  that  he  has 
sustained  damages. 

Where  the  contract  was  for  the  purchase  of  a  vessel  at  $3,000,  and  the 
freigh,t  thereof,  earned  upon  the  trip  she  was  then  making,  if  it  was 
proved  on  the  trial  that  the  vessel  and  freight  together  were  not  worth 
$3,000,  the  Plaintiff  could  not  be  entitled  to  recover. 

This  action  was  brought  upon  a  contract,  of  which  the  fol- 
lowing is  a  copy. 

"Agreement  made  thirteenth  day  of  September,  1860,  be- 
tween James  M.  White,  of  the  one  part,  and  Robert  Greene, 
and  Benjamin  F.  Greene,  of  the  other  part,  as  follows:  The 
said  White  hereby  agrees  to  sell,  to  said  R.  and  B.  F.  Greene, 
the  schooner  called  the  Lucy  Orchard,  her  tackle,  apparel,  fur- 

Appeal — Erroneous  instruction — When  prejudicial — curing. 
53  N.  Y.  180;  127  N.  Y.  658  (38  5"^  Rep.  675;  3  SUvr.  Ct. 
App.  467);  49  Hun,  376  (19  5"/.  Rep.  646;  3  iV.  Y.  Supp. 
584)  ;  65  Hun,  422  (47  5"/.  Rep.  777  \  20  N.  Y.  Supp.  187)  ; 
76  Hun,  66  (59  St.  Rep.  608;  27  N.  Y.  Supp.  620) ;  1  Misc. 
473  (49  5"/.  Rep.  619;  21  N.  Y.  Supp.  638) ;  9  Misc.  361  (60 
St.  Rep.  616;  29  N.  Y.  Supp.  698) ;  16  Misc.  62  (73  St.  Rep. 
134;  34  N.  Y.  Supp.  693) ;  17  Misc.  160  (39  St.  Rep.  329) ; 
20  Misc.  304  (45  N.  Y.  Supp.  804) ;  43  Super.  Ct.  2&7 ;  19  St. 
Rep.  690  (3  A^  Y.  Supp.  54);  37  St.  Rep.  355  (13  N.  Y. 
Supp.  831)  ;  43  St.  Rep.  533  (17  N.  Y.  Supp.  720). 

Appeals — Erroneous  rulings — Prejudice.  154  N.  Y.  376; 
154  N.  Y.  602;  D.  166  N.  Y.  582;  172  N.  Y.  243;  D.  178  N. 
Y.  306;  83  App.  Div.  133  (82  N.  Y.  Supp.  485)  ;  D.  27  Misc. 
532  (58  N.  Y.  Supp.  316) ;  2  City  Ct.  361. 

Verdict — Contrary  to  law — Setting  aside.  59  N.  Y.  Supp. 
826  (29  Civ.  Proc.  85). 
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niture  and  boat  (now  on  a  trip  to  Brighton),  for  the  sum  of 
three  thousand  dollars,  and  to  deliver  her  and  give  a  bill  of 
sale  of  her  to  them,  free  of  liens  and  encumbrances,  on  her  ar- 
rival at  Oswego,  on  the  said  R.  and  B.  F.  Greene  paying  to 
him,  in  cash,  $250,  and  theii*  promissory  notes,  payable  as  fol- 
lows, viz, : 

One  payable  January  1st,  1861,  for  $250,  with  interest. 


500  " 
500  " 
500  " 
500  " 
500  " 
in  consideration  thereof, 


"        July  "        " 

"       January    "     1862 

"       July 

Dec. 

"       July  "     1863 

"And  the  said  R.  and  B.  F.  Greene, 

agree,  on  the  arrival  of  said  schooner,  and  a  delivery  of  a  bill 

of  sale  of  her,  her  tackle,  apparel,  furniture  and  boat,  to  pay 

and  give  their  promissory  notes  to  said  White,  payable  as 

above.    It  is  understood  by  the  parties  that  said  R.  and  B.  F. 

Greene  are  to  have  the  freight  earned  by  said  schooner  on  her 

present  trip  out  and  back,  they  paying  the  expenses  of  the  trip. 

In  witness  whereof,  the  parties  have  hereto  subscribed  their 

names  the  day  and  year  first  above  written." 

"J,  M.  White, 
B.  F.  Greene, 
Robert  Greene.'' 
The  Plaintiffs  proved  a  tender  of  the  money  and  notes,  and 
a  demand  of  a  bill  of  sale  of  the  vessel,  and  a  refusal  by  the 
Defendant.     Evidence  was  given  of  the  value  of  the  vessel, 
ranging  from  $5,000,  as  the  highest  estimate,  to  $2,500,  as  the 
lowest.     Evidence  was  also  given  tending  to  show  that  the 
freight  earned  by  the  schooner,  on  her  then  trip,  exceeding  her 
expenses. 

The  Judge  charged  the  jury  that  the  rule  of  damages,  in 
regard  to  the  vessel,  was  the  difference  between  the  contract 
price  for  it,  and  its  actual  value.  That  if  they  should  assess 
the  value  of  the  vessel  at  the  contract  price,  or  less  than  that, 
then  no  damages  could  be  given  to  the  Plaintiffs,  on  account  of 
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the  vessel,  but  that  the  Plaintiffs  would  nevertheless  be  entitled 
to  a  verdict  for  such  net  freight  as  the  jury  should  find  had 
been  made  on  the  trip. 

The  Defendant's  counsel  requested  the  Court  to  charge  the 
jury,  that  if  the  value  of  the  vessel,  and  the  net  freight  to- 
gether, did  not  exceed  $3,000,  the  Plaintiffs  were  not  entitled 
to  recover. 

The  Judge  refused  so  to  charge,  and  the  Defendant  excepted. 

The  jury  found  a  verdict  for  the  Plaintiffs  for  $700. 

The  General  Term  of  the  Fifth  District  affirmed  the  judg- 
ment entered  upon  this  verdict 

The  Defendant  appeals  to  this  Court. 

A,  Perry  for  the  Appellant. 

D.  H.  Marsh  for  the  Respondents. 

Hunt,  J. — The  proposition  "that  if  the  value  of  the  vessel, 
and  her  net  freight  together,  did  not  exceed  $3,000,  the  Plain- 
tiffs were  not  entitled  to  recover,"  was  sound,  and  the  Judge 
erred  in  refusing  so  to  charge  the  jury. 

The  Judge  erred  in  his  charge  actually  made,  "that  if  they 
should  assess  the  value  of  the  vessel  at  the  contract  price,  or 
less  than  that,  then  no  damages  could  be  given  to  the  Plaintiffs, 
on  account  of  the  vessel,  but  that  the  Plaintiffs  would  neverthe- 
less be  entitled  to  a  verdict  for  such  net  freight  as  the  jury 
should  find  had  been  made  on  the  trip." 

The  contract  for  the  purchase  of  the  vessel  and  her  freight 
was  entire.  The  two  subjects  together  were  purchased,  and 
sold,  at  the  price  of  $3,000,  and  as  one  purchase  and  sale. 
There  is  no  power  or  right  of  separation  into  parts.  If  the 
aggregate  value  of  the  vessel  and  her  freight  did  not  exceed 
the  price  agreed  to  be  paid  for  them,  then  no  damages  were 
sustained  by  the  Defendant's  refusal  to  deliver. 

That  this  charge  was  erroneous  was  also  the  opinion  of  the 
General  Term  of  the  Fifth  District,  the  opinion  being  delivered 
by  the  same  Judge  who  presided  at  the  Circuit.  The  judgment 
was  affirmed  upon  the  ground,  that  although  the  charge  was 
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erroneous,  it  was  overruled  by  the  verdict  of  the  jury,  and  that 
no  injury  was  sustained  by  the  Defendant  in  consequence  of 
the  error. 

If  it  is  possible  that  the  Defendant  was  injured  by  this  error, 
the  verdict  must  be  set  aside. 

It  is  not  for  the  Defendant  to  show  how,  or  to  what  extent 
he  was  prejudiced.  The  existence  of  the  error  establishes  his 
claim  to  relief. 

If  the  Plaintiffs  wish  to  sustain  the  verdict,  it  is  for  them  to 
show  it  did  not,  and  could  not  have  affected  it  (Thatcher  v. 
Jones,  31  Maine  R.  528,  534;  Lane  v.  Crombie,  12  Pick.  R. 
177;  Clarke  v.  Dutcher,  9  Conn.  R.  674;  Camden  &  Amboy  R. 
R.  Co.  V.  Belknap,  21  Wend.  354;  The  People  v,  Wiley,  3  Hill, 
194). 

The  Plaintiffs  insist  that  this  is  established.  They  insist  that 
if  the  jury  did  not  find  the  vessel  to  be  worth  less  than  $3,000, 
then  the  latter  portion  of  the  objectionable  charge — that  the 
Plaintiffs  would  still  be  entitled  to  the  value  of  the  net  freight 
— was  not  applicable.  The  contingency  did  not  occur.  The 
verdict  of  $700  is  claimed  to  be  conclusive  evidence  that  the 
vessel  alone  was  worth  more  than  $3,000;  as  no  witness  put 
the  value  of  the  freight  at  more  than  about  $200.  This  may 
be  true,  and  I  think  it  quite  probable  that  it  is.  It  would,  how- 
ever, be  unsafe  to  disregard  an  admitted  error  on  this  theory. 
No  one  can  certainly  say  how  the  minds  of  individual  jurors 
are  affected,  or  how  a  united  result  was  reached. 

The  fact,  as  charged  by  the  Judge,  that  the  parties  had  them- 
selves, by  their  contract,  fixed  the  value  of  the  vessel  at  $3,000, 
was  evidence  that  it  was  worth  that  sum. 

There  were  conflicting  valuations  by  different  witnesses, 
ranging  from  $2,500  to  $5,000.  Can  any  one  undertake  to 
say  that  some  juror  was  not  influenced  by  this  statement,  and, 
in  consequence  thereof,  added  one  hundred  or  two  hundred  dol- 
lars to  the  sum  he  was  willing  to  agree  upon  as  a  verdict,  more 
than  he  would  otherwise  have  done?  With  the  Defendant 
striving  to  show  that  the  vessel  was  worth  but  $2,500,  and  the 
25 
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Plaintiffs  claiming  a  larger  sum,  it  would  be  rash  to  say  that 
an  assertion  by  the  Defendant,  deliberately  made,  and  in  writ- 
ing, that  the  vessel  was  worth  $3,000,  did  not  weaken  his  case^ 
and  strengthen  that  of  the  Plaintiffs. 

The  Judge,  in  substance,  charged  that  the  Defendant  had  so 
asserted  and  agreed. 

New  trial  should  be  ordered. 

Reversed.  JOEL  TIFFANY, 

State  Reporter. 


FRANCIS  S.  COGHLAN,  Respondent,  v.  WILLIAM  B. 
DINSMORE,  President  of  the  Adams  Express  Co.,  Ap- 
pellant. 

Promissory  Note— Failure  of  Collector  to  Protest—Liability. 

Where  the  Adams  Express  Company  had  undertaken  to  present  a 
promissory  note  to  the  maker  thereof  for  payment,  or  procure  it  to  be 
protested,  and  neglected  or  refused  so  to  do,  by  means  of  which  one  of 
the  endorsers  of  such  note  was  discharged  from  his  liability  as  endorser, 
held,  that  the  Express  Company  was  liable  for  such  omission  to  present 
the  note  for  payment  and  procure  it  to  be  protested. 

This  action  was  brought  to  recover  from  the  Defendant  the 
amount  of  a  promissory  note,  as  damages  charged  to  have  been 
sustained  by  the  Plaintiff,  by  reason  of  the  alleged  omission  of 
the  Adams  Express  Company  to  cause  the  said  note  to  be  pre- 
sented for  payment,  and  to  be  protested  at  New  Orleans,  ac- 
cording to  contract. 

On  the  trial  the  Plaintiff  proved  that,  upon  the  sixth  of 
April,  1861,  he  was  the  owner  of  a  certain  promissory  note, 
made  by  one  G.  M.  Nichols,  payable  to  the  order  of  Saltus  & 
Co.,  and  endorsed  by  them  and  one  Anna  Saltus,  for  nineteen 
hundred  and  twenty-two  dollars  and  thirty  four  cents,  payable 
ten  months  after  date,  at  the  office  of  Payne  and  Harrison,  in 
New  Orleans. 

On  that  day  he  gave  the  said  note  to  the  Adams  Express 
Company  for  collection,  and  ordered  that  it  should  be  protested, 
if  not  paid.    He  at  the  same  time  took  a  receipt  from  the  De- 
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fendant,  setting  forth  the  contract.  The  note  was  subsequently 
brought  to  the  Plaintiff,  by  some  person  in  the  employ  of  the 
Defendant,  who  asked  him  to  take  the  note  and  give  a  receipt 
for  it  This  the  Plaintiff  refused  to  do,  on  the  ground  that  it 
did  not  appear  to  have  been  protested.  No  certificate  of  pro- 
test was  attached  to  the  note. 

The  Plaintiff  afterward  called  at  the  office  of  the  Defendant, 
and  had  some  conversation  with  the  person  in  charge,  who  said 
that  he  did  not  know  anything  about  it,  but  promised  to  write 
and  inquire  why  the  note  had  not  been  protested.  The  Plaintiff 
never  heard  further  from  the  Defendant  upon  the  subject. 

On  this  statement,  the  Plaintiff  rested  his  case. 

A  motion  was  made  for  a  nonsuit,  which  was  denied. 

It  was  proved,  on  behalf  of  the  Defendant,  that  Nichols,  the 
maker  of  the  note,  resided  at  Shreveport,  La.,  and  gave  the 
note  to  Saltus  &  Co.  for  the  purchase  of  iron. 

That  he  was  here  in  April,  1861,  but  did  not  return  to  his 
place  of  business,  in  consequence  of  the  political  troubles  which 
prevailed  at  that  time. 

He  made  an  arrangement  at  this  time  with  Saltus  &  Co.,  by 
which  he  was  to  pay  them  one  thousand  dollars  upon  this  note,, 
and  they  agreed  to  protect  the  note,  and  extend  the  time  of 
payment  of  the  balance.  This  they  failed  to  do.  It  was  agreed,, 
notwithstanding  this  arrangement,  that  the  note  should  be  pro- 
tested. 

Jno.  H.  Reynolds  for  Appellant. 
Wm.  Allen  Butler  for  Respondent. 

FuLLERTON,  J. — The  nonsuit  in  this  case  was  properly  de- 
nied. When  the  Plaintiff  rested,  he  had  proved  the  contract, 
by  which  the  Defendant  had  received  the  note  for  collection, 
and  agreed,  if  it  were  not  paid  on  presentation,  to  have  the 
same  protested,  and  he  had  further  given  some  testimony  tend- 
ing to  prove  that  this  contract  had  not  been  performed. 

It  appeared  that  when  the  note  was  returned  to  the  Plain- 
tiff, by  the  Adams  Express  Company,  no  certificate  of  protest 
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was  attached  to  it,  and  the  Plaintiff  refused  to  receive  it  for 
that  reason.  It  was  not  then  pretended,  by  the  person  having 
the  principal  charge  of  the  affairs  of  the  company,  that  the  note 
had  been  protested,  and  he  promised  the  Plaintiff  that  he  would 
write  and  inquire  why  it  had  not  been  done. 

The  Plaintiff  never  heard  from  the  company,  or  any  of  its 
officers,  after  that  interview. 

Upon  this  evidence  the  jury  could  properly  have  found  that 
the  note  had  not  been  protested,  in  compliance  with  the  Defend- 
ant's contract,  and  it  would  not  have  been  proper  to  have  taken 
the  case  from  them. 

After  the  close  of  the  testimony,  the  Court  ruled: 

1.  That  the  evidence  on  the  part  of  the  Defendant  did  not 
amount  to  proof  of  waiver  of  notice  of  non-payment,  and  notice 
of  protest  by  Saltus  &  Co.,  the  endorsers  of  said  note. 

2.  That  such  evidence  was  not  sufficient,  as  between  the 
Plaintiff  and  the  Defendant,  to  discharge  the  express  company 
from  the  performance  of  their  agreement. 

3.  That  there  was  no  sufficient  evidence  to  go  to  the  jury,  of 
any  waiver  of  notice  of  non-payment,  or  notice  of  protest,  on 
the  part  of  Anna  Saltus,  one  of  the  endorsers  of  the  note. 

To  these  three  distinct  propositions,  the  Defendant  took  a 
single  exception,  and  it  follows,  that  if  any  one  of  the  proposi- 
tions can  be  maintained,  the  exception  is  not  well  taken  (Day  v. 
Roth,  18  New  York  Rep.  448;  Winchell  v.  Hicks,  id.  558; 
Haggart  v.  Morgan,  5  New  York,  422 ;  Hunt  v,  Maybee,  7  ib. 
266),  The  last  of  the  three  propositions  was  undisputedly 
^correct.  There  is  no  evidence  whatever  in  the  case  tending  to 
show  that  Anna  Saltus  ever  waived  her  rights  as  endorser  of 
the  note. 

Whatever  may  have  transpired  between  the  maker  and  the 
other  endorsers,  affecting  the  rights  of  the  latter,  it  is  not  pre- 
tended that  Mrs.  Saltus  ever  participated  in,  or  had  any  knowl- 
edge of  it.  She  was  therefore  entirely  unaffected  by  the  agree- 
ment, by  which  it  is  claimed  the  other  endorsers  waived  notice 
of  protest.    Consequently,  the  Judge  ruled  correctly  as  to  that 
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part  of  the  case,  and  the  exception  does  not  bring  the  other 
propositions  under  consideration. 

Neither  was  there  error  in  the  refusal  to  charge  that  the 
Plaintiff  could  not  recover,  unless  the  jury  should  believe  that 
the  maker  of  the  note  was  insolvent. 

The  evidence  touching  the  maker's  pecuniary  condition  was 
given  by  himself,  and  he  frankly  confessed  that  he  had  no 
means  to  pay  his  debts  at  that  time,  nor  had  he  been  able  to  pay 
this  note  in  money,  at  any  time  since  its  maturity. 

The  particulars  he  gave  of  his  condition,  all  went  to  show 
that  he  was  insolvent. 

There  was  no  dispute  about  these  facts  sworn  to,  touching 
his  inability  to  pay  his  debts,  and  there  was  no  error  in  refusing 
to  submit  the  question  to  the  jury. 

The  judgment  should  be  aflfirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFAlSfY, 
State  Reporter. 
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THE  PEOPLE,  &c.,  on  the  relation  of  JAS.  R.  DEL 
VECCHIO,  Appellant,  v.  THE  BOARD  OF  SUPER- 
VISORS OF  KINGS  COUNTY,  Respondents. 

Mandamus — Appointment  of  County  Papers  by  Boards  of  Supervisors. 

Persons  publishing  and  printing  the  laws,  as  provided  by  chapter  280  of 
the  Laws  of  1845,  and  not  entitled  to  compensation  therefor  unless  they 
have  been  appointed,  by  the  Supervisors  of  the  county,  printers  to  so  pub- 
lish and  print  the  laws. 

P.  S.  Crooke  for  Appellant. 

R.  H.  Huntley  for  Respondents. 

Davies,  Ch.J. — The  Relator  applied  to  the  Supreme  Court 
for  a  peremptory  writ  of  mandamus,  commanding  the  Re- 
spondents to  audit  and  pay  a  bill  of  $139.50  for  printing  and 
advertising  tax  sales  in  said  county.  The  return  to  the  alter- 
native writ  states,  that  the  Board  of  Supervisors  of  the  County 
of  Kings  did  not,  on  the  first  day  of  August,  1860,  nor  on  any 
other  day  during  said  year,  designate  the  Standard  (a  news- 
paper published  in  said  county  by  the  Relator),  as  one  news- 
paper to  publish  and  print  the  laws  as  provided  by  chap.  280 
of  Laws  of  1845. 

That  said  Board  of  Supervisors,  at  their  annual  meeting  held 
on  said  first  day  of  August,  1860,  did  appoint  two  printers  to 
publish  the  laws  of  a  local  and  general  nature,  in  two  news- 
papers published  in  said  county  of  Kings,  as  provided  by  chap. 
280  of  the  Laws  of  1845,  and  that  the  two  newspapers  so  ap- 
pointed were  designated  by  said  Board,  at  said  meeting,  as  the 
Brooklyn  Daily  Eagle  and  the  Brooklyn  Daily  Times ;  and  that 
such  appointment  and  designation  were  made  as  follows,  to 
wit :  That  at  said  meeting  of  said  Board  of  Supervisors  a  reso- 
lution was  offered  and  adopted  in  these  words:  "Resolved, 
that  the  Board  now  proceed  to  ballot  for  a  choice  of  the  news- 
papers in  which. shall  be  published  the  laws  aflFecting  this  county 
to  be  passed  at  the  next  session  of  the  Legislature."    That  upon 
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the  passage  of  said  resolution  the  chairman  of  said  Board  ap- 
pointed two  Supervisors  as  tellers  to  receive  the  ballots  which 
should  be  cast  That  a  balloting  was  then  had,  of  which  the 
tellers  announced  the  result  as  follows,  to  wit : 

That  the  number  of  ballots  received  was  24,  of  which  22  bal- 
lots contained  each  two  names,  one  contained  one  namie,  and 
one  was  blank,  and  the  vote  was  as  follows,  to  wit : 

For  the  Brooklyn  Daily  Eagle 16  votes. 

For  the  Brooklyn  Daily  Times  14  votes. 

For  the  Brooklyn  Evening  Star 12  votes. 

For  the  Brookl3m  City  News 2  votes. 

For  the  Standard 1  vote. 

For  Blank   1  vote. 

That  the  ballot  containing  a  single  name  was  for  the  Stand- 
ard. That  thereupon  a  member  of  said  Board  of  Supervisors 
moved  that  the  "Eagle"  and  "Times"  be  declared  to  be  the  two 
newspapers  designated  by  said  ballot  to  print  and  publish  the 
laws  affecting  said  county,  which  motion  was  adopted,  no  op- 
position thereto  appearing  on  the  minutes  of  said  Board.  That 
the  mode  above  stated  of  designating  two  newspapers  for  pub- 
lishing the  laws  had  been  before  adopted  and  made  use  of  by 
said  Board,  and  that  two  newspapers  were  designated  in  the 
same  manner  the  previous  year,  to  wit,  at  the  annual  meeting 
of  said  Board,  held  on  the  2d  day  of  August,  1859 ;  the  Relator, 
James  R.  Del  Vecchio,  being  then  a  Supervisor  of  said  county, 
and  present  at  said  meeting,  and  participating  and  acting  as 
teller  in  the  designating  and  appointing  of  two  newspapers  for 
the  aforesaid  purpose,  and  in  manner  aforesaid.  That  in  pur- 
suance of  the  said  designation  and  appointment,  made  on  the 
first  day  of  August,  1860,  as  aforesaid,  the  Comptroller  of  the 
State  of  New  York,  in  or  about  the  month  of  June,  1861,  pre- 
pared for  the  county  of  Kings,  and  for  publication  in  said 
papers,  the  Brookljm  Daily  Eagle  and  the  Brooklyn  Daily 
Times,  a  notice  of  the  sale  of  lands  for  taxes  in  Kings  county, 
and  caused  such  notice  to  be  published  in  said  newspapers,  as 
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required  by  chapter  427  of  the  Laws  of  1855,  §  61,  and  that 
said  newspapers  did  thereupon  publish  said  notice  for  the  time 
and  in  the  manner  required  by  said  statute.  And  that  there- 
after the  proprietors  of  said  newspapers  did  present  their  bills 
to  said  Board,  duly  verified ;  and  said  Board,  at  a  regular  meet- 
ing thereof,  held  on  the  sixth  day  of  August,  1861,  did  audit 
and  order  the  same  to  be  paid,  and  the  county  treasurer  of  said 
county  did,  on  the  eighth  and  ninth  days  of  August,  1861,  pay 
to  the  publishers  of  said  newspapers,  "Eagle"  and  "Times," 
and  to  each  of  them,  their  respective  bills  of  said  publication, 
amounting  to  the  sum  of  $139.50,  each  being  for  the  same  serv- 
ices for  which  payment  is  now  claimed  by  the  Relator.  That 
the  said  Comptroller  did  not,  nor  did  any  person  for  him,  pre- 
pare for  publication,  or  request  or  cause  to  be  published  in  the 
Standard,  said  notice  or  any  notice  of  sale  of  lands  for  taxes, 
nor  was  the  Relator,  nor  any  of  his  agents  or  employes,  re- 
quested or  authorized  to  publish  said  notice;  and  that  said 
notice  was,  without  authority,  copied  into  the  Standard  from 
the  columns  of  the  said  "Eagle"  and  "Times,"  after  the  same 
had  been  published  by  them  as  before  stated. 

That  the  said  Relator  did  not  present  his  bill  and  claim  for 
said  advertising  to  said  Board  of  Supervisors  until  after  said 
bills  of  the  "Eagle"  and  "Times"  had  been  audited  and  paid  as 
hereinbefore  stated,  to  wit,  not  until  the  19th  day  of  August, 
1861,  although  at  the  time  said  bills  were  presented,  audited, 
and  paid,  he  well  knew  the  fact;  nor  did  he,  on  the  first  day  of 
August,  1861,  or  afterward,  at  any  time  object  to  the  payment 
of  said  bills,  nor  claim  that  he  had  any  demand  against  said 
Supervisors  for  said  advertising  until  said  19th  day  of  August, 
1861 ;  nor  did  he  at  any  time  previous  to  said  last-mentioned 
day,  claim  or  pretend  that  he  was  appointed  printer,  or  that 
the  Standard  was  designated  or  appointed  by  said  Board  of 
Supervisors  as  one  of  the  newspapers  to  publish  the  laws  as 
required  by  the  statute  hereinbefore  referred  to. 

That  for  these  reasons  the  Respondents  had  refused  to  audit 
said  account  of  said  Relator. 
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To  this  return  the  Relator  demurred,  thereby  admitting  all 
the  facts  therein  stated. 

Judgment  was  given  for  the  Defendants  upon  the  demurrer, 
and  the  Relator  now  appeals  to  this  Court. 

It  is  difficult  to  see  upon  what  ground  the  Relator  can  claim 
compensation  for  the  publication  of  the  notice,  issued  by  the 
Comptroller  of  the  State,  and  by  him  directed  to  be  published 
in  two  newspapers  in  the  county  of  Kings,  and  which  was  so 
published.  The  Relator  was  never  employed  to  publish  said 
notice,  and  by  his  demurrer  to  the  return,  he  admits  that  said 
notice  was  published  by  him  without  authority,  and  copied  by 
him  from  the  columns  of  the  "Eagle"  and  the  "Times,"  after 
the  same  had  been  published  by  those  papers. 

Section  61  of  chapter  427  of  Laws  of  1855,  makes  it  the  duty 
of  the  Comptroller  of  the  State  to  give  notice  of  certain  tax 
sales  in  the  manner  therein  provided,  "in  the  newspapers  des- 
ignated by  the  Board  of  Supervisors  of  such  counties  respect- 
ively to  publish  the  session  laws The  Boards  of 

Supervisors  of  the  respective  counties  shall  audit  and  pay  the 
expenses  of  such  publication." 

The  Relator  admits  that  he  was  never  authorized,  or  re- 
quested by  the  Comptroller  of  the  State,  to  publish  this  notice. 

This  action,  therefore,  was  merely  voluntary,  and  created  no 
legal  liability  upon  the  Board  to  audit  and  pay  his  bill.  He 
was  merely  a  volunteer. 

Neither  can  the  Relator  claim  the  right  to  publish  the  notice 
in  his  paper,  and  to  demand  compensation  therefor  on  the 
ground  that  he  had  been  appointed  one  of  the  printers  to  print 
the  laws  under  the  Act  of  1845. 

That  act  directs  the  Boards  of  Supervisors  of  the  several 
counties  of  this  State,  at  their  annual  meetings,  to  appoint  the 
printers  for  publishing  the  laws  in  their  respective  counties. 

It  then  provides  the  manner  of  making  the  appointment. 
The  Board  of  Supervisors  of  Kings  county  did  proceed  to  make 
such  appointment,  and  did  appoint  and  designate  two  news- 
papers printed  in  said  county  to  publish  said  laws.     If  there 
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was  any  irregularity  in  such  appointment,  or  if  the  Relator  was 
appointed  as  he  claimed,  he  has  not  selected  the  proper  mode 
for  trying  and  settling  those  questions. 

The  appointment  of  the  newspapers  designated  cannot  be 
thus  inquired  into  collaterally.  The  Relator,  if  he  claimed  to 
have  been  appointed  or  designated  as  one  of  the  newspapers, 
should  have  instituted  the  proper  proceeding  to  have  tested 
that  question.  He  should  not  have  lain  by  and  permitted  others 
to  enter  upon  the  di^harge  of  the  duties  of  an  office  to  which 
he  claims  to  have  been  appointed,  and  thus  subject  the  county 
to  expense  to  such  persons  for  the  discharge  of  those  duties. 
But  it  is  very  clear  that  the  Relator,  upon  the  facts  stated  in 
the  return,  never  was  appointed  or  designated  as  one  of  the 
printers  within  the  meaning  of  the  Act  of  1845.  It  is  apparent 
that  the  Supervisors  did  not  observe  the  precise  directions  of 
the  statute. 

They  did  designate  two  newspapers  to  publish  the  laws, 
although  not  in  the  manner  pointed  out.  This  manner  may  be 
held  directory  as  to  form,  if  the  substance  of  the  Act  was  com- 
plied with.  The  balloting  may  be  regarded  as  informal,  but 
the  resolution  of  the  Board  declared  the  result,  and  that  could 
only  be  changed  by  a  direct  proceeding  for  that  purpose. 

Under  no  view  of  the  facts  can  the  Relator  claim  to  have 
been  appointed  or  designated  as  one  of  the  papers. 

It  is  to  be  borne  in  mind  that  the  Board  were  to  appoint 
two  printers. 

To  attain  this,  each  Supervisor  was  to  vote  for  one,  and  the 
paper  having  the  highest  number  of  votes,  and  that  having  the 
next  highest  number  of  votes,  "shall  be  the  papers  designated 
for  printing  the  laws."  It  is  thus  seen  that  it  was  essential  to 
an  election  that  two  papers  were  to  be  voted  for  at  the  same 
time.  Two  were  to  be  chosen,  appointed,  or  designated  by  the 
same  act.  Each  Supervisor  was  restricted  to  voting  for  only 
one,  and  it  may  be  conceded  that  all  the  ballots  having  more 
than  one  paper  named  thereon  were  void.  It  follows,  there- 
fore, that  the  only  legal  ballot  cast  was  for  the  paper  owned  by 
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the  Relator.  But  one  Supervisor  alone  voting  could  not  make 
the  appointment.  The  Act  clearly  contemplates  and  requires 
that  more  than  one  vote  shall  be  cast. 

Two  papers  are  to  be  appointed  by  one  and  the  same  pro- 
cess. No  voter  can  vote  for  more  than  one  paper.  The  paper 
having  the  highest  number  of  votes,  and  the  paper  having  the 
next  highest  number  of  votes,  are  to  be  the  papers  designated 
for  printing  the  laws.  It  follows,  therefore,  at  such  an  election, 
that  at  least  three  legal  ballots  must  be  cast,  and  that  to  make 
an  appointment,  one  paper  must  have  two,  and  another  paper 
one.  This  is  the  least  possible  number  of  legal  votes  which  can 
be  voted,  to  make  an  appointment  in  compliance  with  the  pro- 
visions of  this  Act. 

Now,  if  the  Relator's  position  be  correct,  there  was  but  one 
legal  vote  cast  at  this  election.  If  so,  it  conclusively  follows 
that  no  appointment  was  made  at  that  meeting  of  the  Board, 
and  it  also  clearly  follows  that  the  Relator,  or  his  paper,  was 
not  apponited  or  designated.  No  one  of  two  or  more  papers 
received  the  highest  number  of  votes,  and  no  paper  received 
the  next  highest  number  of  votes ;  consequently,  no  two  papers 
could  be  designated  for  printing  the  laws. 

In  whatever  aspect,  therefore,  we  regard  the  Relator's  claim 
for  compensation  for  publishing  the  notice  in  question,  we  are 
unable  to  discover  any  legal  ground  for  enforcing  it. 

Without  discussing  the  question  whether  a  mandamus  was 
the  proper  remedy  to  compel  payment  of  this  demand,  we  are 
of  the  opinion  that  the  judgment  refusing  to  award  it  was  cor- 
rect, and  should  be  affirmed  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ELIJAH  B.  ALLEN  and  WALTER  B.  ALLEN,  Appel- 
lants, V.  NORMAN  SACKRIDER  and  FRANK 
FARNHAM,  Respondents. 

Common  and  Special  Carriers — Distinction  defined. 

Where  a  person,  being  the  owner  of  a  sloop,  and  not  engaged  in  public 
transportation,  is  specially  employed  to  transport  a  cargo  of  wheat  from 
one  port  to  another,  he  is  not  to  be  deemed  a  common  carrier,  but  only  a 
special  carrier,  and  he  is  not  to  be  held  to  the  strict  accountability  of  a 
common  carrier. 

The  distinction  between  a  common  and  a  special  carrier  defined  and  com- 
mented upon  by  Parker,  J. 

Parker,  J. — ^The  action  was  brought  against  the  Defend- 
ants, to  charge  them,  as  common  carriers,  with  damage  to  a 
quantity  of  grain — shipped  by  the  Plaintiffs  in  the  sloop  of  the 
Defendants,  to  be  transported  from  Trenton,  in  the  province  of 
Canada,  to  Ogdensburgh  in  this  State — which  occurred  from 
the  wetting  of  the  grain  in  a  storm. 

The  case  was  referred  to  a  referee,  who  found  as  follows: 
"The  Plaintiffs,  in  the  fall  of  1859,  were  partners  doing  busi- 
ness at  Ogdensburgh.  The  Defendants  were  the  owners  of  the 
sloop  Creole,  of  which  Farnham  was  master.  In  the  fall  of 
1859  the  Plaintiffs  applied  to  the  Defendants  to  bring  a  load 
of  grain  from  the  bay  of  Quinte  to  Ogdensburgh.  The  master 
stated  that  he  was  a  stranger  to  the  bay,  and  did  not  know 
whether  his  sloop  had  capacity  to  go  there.  Being  assured  by 
the  Plaintiffs  that  she  had,  he  engaged  for  the  trip  at  three 
cents  per  bushel,  and  performed  it  with  safety.  In  November, 
1859,  Plaintiffs  again  applied  to  Defendants  to  make  another 
similar  trip  for  grain,  and  it  was  agreed  upon  at  $100  for  the 

Common  carriers.    49  N.  Y.  124;  158  N.  Y.  38;  75  Hun, 
358  (56  SU  Rep.  751 ;  27  N.  Y.  Supp.  71) ;  15  Misc.  95  (71 
St.  Rep.  832;  36  N.  Y.  Supp.  809)  57  St.  Rep.  77 A  (27  N.  Y. 
Supp.  193)  ;  2  Lans.  179,  488;  4  Lans.  428;  2  Daly,  486. 
Lans.  179,  488;  4  Lans.  428;  2  Daly,  486. 
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trip.  The  vessel  proceeded  to  the  bay,  took  on  a  load  of  grain, 
and  on  her  return  was  driven  on  shore,  and  the  cargo  injured 
to  the  amount  of  $1,346.34.  That  the  injury  did  not  result 
from  the  want  of  ordinary  care,  skill,  or  foresight,  nor  was  it 
the  result  of  inevitable  accident,  or  what  in  law  is  termed  the 
act  of  God.  From  these  facts,  my  conclusions  of  law  are,  that 
the  Defendants  were  special  carriers,  and  only  liable  as  such, 
and  not  as  common  carriers ;  and  that  the  proof  does  not  estab- 
lish such  facts  as  would  make  Defendants  liable  as  special  car- 
riers, and  therefore  the  Plaintiffs  have  no  cause  of  action 
against  them." 

The  only  question  in  the  case  is,  were  the  Defendants  com- 
mon carriers? 

The  facts  found  by  the  referee  do  not,  I  think,  make  the  De- 
fendants common  carriers.  They  owned  a  sloop,  but  it  does 
not  appear  that  it  was  ever  offered  to  the  public,  or  to  indi- 
viduals, for  use,  or  ever  put  to  any  use  except  in  the  two  trips 
which  it  made  for  the  Plaintiffs,  at  their  special  request.  Nor 
does  it  appear  that  the  Defendants  were  engaged  in  the  busi- 
ness of  carrying  goods,  or  that  they  held  themselves  out  to  the 
world  as  carriers,  or  had  even  offered  their  services  as  such. 
This  casual  use  of  their  sloop  in  transporting  Plaintiffs'  prop- 
erty falls  short  of  proof  sufficient  to  show  them  common  car^ 
riers. 

A  common  carrier  was  defined  in  Gisbourn  v.  Hurst  ( 1  Salk. 
249)  to  be  "any  man  undertaking  for  hire  to  carry  the  goods 
of  all  persons  indifferently;"  and  in  Dwight  v.  Brewster  (1 
Pick.  50),  to  be  "one  who  undertakes  for  hire  to  transport  the 
goods  of  such  as  choose  to  employ  him,  from  place  to  place." 
In  Orange  Bank  v.  Brown  (3  Wend.  161),  Ch.  J.  Savage 
said : — "Every  person  who  undertakes  to  carry,  for  a  compen- 
sation, the  goods  of  all  persons  indifferently,  is,  as  to  the  lia- 
bility imposed,  to  be  considered  a  common  carrier."  "The  dis- 
tinction between  a  common  carrier  and  a  private  or  special  car- 
rier is,  that  the  former  holds  himself  out  in  common — that  is, 
to  all  persons  who  choose  to  employ  him — as  ready  to  carry 
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for  hire,  while  the  latter  agrees  in  some  special  case,  with  some 
private  individual,  to  carry  for  him"  (Story  on  Contracts,, 
752a).  The  employment  of  a  common  carrier  is  a  public  one. 
He  assumes  a  public  duty,  and  is  bound  to  receive  and  carry 
the  goods  of  any  one  who  offers.  "On  the  whole,"  says  Pro- 
fessor Parsons,  "it  seems  to  be  clear  that  no  one  can  be  con- 
sidered as  a  common  carrier  unless  he  has  in  some  way  held 
himself  out  to  the  public  as  a  carrier  in  such  manner  as  to  ren- 
der him  liable  to  an  action  if  he  should  refuse  to  carry  for  any 
one  who  wished  to  employ  him"  (2  Pars,  on  Con.  166,  note, 
5th  ed).  The  learned  counsel  for  the  Appellants,  in  effect, 
recognizes  the  necessity  of  the  carrier  holding  himself  out  to 
the  world  as  such,  in  order  to  invest  him  with  the  character  and 
responsibilities  of  a  common  carrier,  and  to  meet  the  necessity, 
says:  "The  Creole  was  a  freight  vessel,  rigged  and  manned 
suitably  for  carrying  freight  from  port  to  port ;  her  appearance 
in  the  harbor  of  Ogdensburgh,  waiting  for  business,  was  an 
emphatic  advertisement  that  she  sought  employment." 

These  facts  do  not  appear  in  the  findings  of  the  referee ;  and 
therefore  cannot,  if  they  existed,  help  the  Appellants  upon  this 
appeal. 

It  is  not  claimed  that  the  Defendants  are  liable,  unless  as 
common  carriers.  Very  clearly  they  were  not  common  car- 
riers, and  the  judgment  should  therefore  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ISAAC  N.  PHELPS  v.  GEORGE  VAN  DUSEN. 

Lease — Assignment-Covenant  to  pay  Rent, 

The  assignment  of  a  lease  to  a  third  party,  after  a  portion  of  the  rent 
thereon  has  become  due  does  not  discharge  the  lessee  from  his  covenant  to 
pay  rent  due  to  the  lessor. 

S.  C.  H,  Bailey  for  Appellant. 
Terwilliger  &  Hasford  for  Respondent. 

Grover,  J. — None  of  the  objections  to  the  introduction  of 
the  lease  in  evidence  were  well  taken.  The  proof  of  its  execu- 
tion by  the  Defendant  was  sufficient,  and  if  not,  the  fact  was 
afterward  proved  by  the  Defendant.  The  lease  was  properly 
described  as  a  lease  of  two  years,  although  extended  by  virtue 
of  a  covenant  therein  contained  for  an  additional  period  of 
three  years,  at  an  increased  rent. 

The  rent  claimed  in  this  action  accrued  prior  to  the  assign- 
ment of  the  lease  by  the  Defendant  to  Benjamin  &  Co.  Be- 
sides, the  Defendant  expressly  covenanted  to  pay  the  rent  to 
the  Plaintiflf,  and  the  action  is  upon  the  covenant.  The  assign- 
ment of  the  lease  to  Benjamin  &  Co.,  and  the  acceptance  of 
rent  subsequently  by  the  Plaintiff  from  them,  did  not  discharge 
the  Defendant  from  his  covenant  to  pay  the  rent  ( Port  v.  Jack- 
son, 17  John.  239;  same  case  in  error,  id.  479). 

The  judgment  appealed  from  must  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 

Substitution  of  tenant — Effect  of  lease.  3  Misc.  96  (51  5*/. 
Rep.  605;  22  N.  Y.  Supp.  551). 
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THE  CHATHAM  BANK,  Respondent,  v.  FREDERICK 
B.  BETTS,  Appellant. 

Promissory  Note — Usury — Bond  Me  Holder. 

It  is  not  usurious  for  an  agent  of  the  maker  of  a  promissory  note,  or 
one  acting  as  such,  to  procure  the  note  of  his  principal  to  be  discounted 
at  a  lawful  rate  of  interest,  and,  without  any  agreement  to  that  effect,  to 
return  a  portion  of  the  proceeds  of  such  note,  paying  over  the  balance. 

Whether  the  agent  discounted  the  note  for  his  principal  at  a  usurious 
rate  before  procuring  it  to  be  discounted  at  the  bank  is  a  question  of 
fact  to  be  ascertained  by  the  jury,  and  not  to  be  assumed  by  the  Court 
on  a  trial  before  a  jury. 

Ira  D.  Warren  for  Appellant. 
E.  W.  Chester  for  Respondent. 

Davies,  ChJ. — The  Plaintiff  discounted  a  promissory  note 
made  by  the  Defendant,  payable  to  the  order  of  A.  A.  Thomas, 
and  endorsed  by  him  and  one  Samuel  B.  Potter.  The  note 
was  presented  at  the  bank  before  maturity,  by  Potter,  and  dis- 
counted by  the  bank,  and  the  proceeds  passed  to  his  credit.  The 
defence  was: 

1.  That  Potter  was  the  real  party  in  interest,  having  paid 
the  amount  of  the  note  to  the  Plaintiff. 

2.  That  the  note  was  an  accommodation  note  made  for  the 
benefit  of  Thomas,  for  the  purpose  of  enabling  him  to  raise 
money.  That  Thomas  delivered  it  to  Potter,  upon  a  corrupt 
and  usurious  agreement  that  Potter  should  reserve  to  himself, 
for  the  loan  of  money  thereon,  a  g^reater  sum  than  seven  per 
cent,  per  annum,  to  wit,  a  little  over  2554  per  annum.  That 
said  Potter  did  receive  for  the  loan  of  the  amount  of  said  note, 
for  the  space  of  three  months,  the  sum  of  one  hundred  and 
fifty  dollars. 

The  Judge,  among  other  things,  charged  the  jury  that  the 

Usury — Indorsement — Consideration  for,  79  Hun,  64 
(61  St.  Rep.  403;  29  iV.  K  Supp.  506)  4  App.  Div.  587  (74 
St.  Rep.  54;  38  N.  Y.  Supp.  505). 
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main  question  for  them  to  determine  was,  whether  at  the  time 
of  the  negotiation  between  Thomas  and  Potter,  in  regard  to 
the  note,  there  was  an  unlawful  usurious  agreement  made  re-' 
specting  the  discount  of  the  note.  If  Mr.  Potter  agreed  to  dis- 
count the  note  at  2j^  per  cent,  a  month,  and  did  discount  it, 
deducting  at  that  rate,  or  $150  for  three  months,  such  a  con- 
tract would  be  void  in  the  hands  of  the  Plaintiff.  The  mere  fact 
of  Mr.  Potter  retaining  in  his  hands  $150,  without  any  agree- 
ment on  the  part  of  Thomas  and  Potter  that  that  should  be  the 
interest  or  compensation  for  the  loan,  would  not  of  itself  ren- 
der the  transaction  usurious.  If  there  was  such  an  agreement 
between  Mr.  Potter  and  Mr.  Thomas  respecting  the  discount 
of  the  note,  then  the  fact  that  the  bank  had  discounted  the  note 
for  Mr.  Potter  at  the  rate  of  7  per  cent,  per  annum  would  not 
render  the  note  good  in  the  hands  of  the  bank,  because  in  that 
case  it  would  have  passed  from  Mr.  Thomas  to  Mr.  Potter 
under  a  usurious  contract.  If  the  jury  found  there  was  such 
a  usurious  agreement  between  Thomas  and  Potter,  then  the 
Defendant  would  be  entitled  to  a  verdict.  If  there  was  not 
such  a  usurious  agreement,  notwithstanding  all  the  other  facts 
might  be  true,  which  had  been  proved,  the  Plaintiff  would  be 
entitled  to  a  verdict  for  the  amount  of  the  note  and  interest. 
To  this  charge  no  exception  was  taken  by  either  party.  The 
Court  also  charged,  that  if  Mr.  Thomas  parted  with  the  note 
to  Mr.  Potter,  upon  a  usurious  agreement  as  to  the  rate  of  in- 
terest, it  was  then  usurious  and  void  in  any  person's  hands. 

To  this  portion  of  the  charge  the  Plaintiff's  counsel  excepted. 

The  Defendant's  counsel  then  requested  the  Court  to  charge 
the  jury  that  the  facts  in  the  case,  as  they  are  disclosed  by  the 
evidence,  render  the  note  usurious  and  void,  and  the  Defendant 
is  entitled  to  a  verdict.  The  Court  refused  so  to  charge,  and 
the  Defendant's  counsel  excepted. 

The  jury  found  a  verdict  for  the  Plaintiff,  and  the  Court  re- 
fused to  grant  a  new  trial,  and  judgment  was  affirmed  on 
appeal. 

The  exception  to  the  refusal  to  charge  as  requested  by  the 
26 
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Defendant,  presents  the  principal  question  for  the  considera- 
tion of  this  Court  upon  this  appeal.  Upon  the  testimony  ad- 
duced upon  the  trial,  it  is  clear  that  Potter  acted  as  the  agent 
of  Thomas  and  Betts,  in  procuring  the  discount  of  the  note  by 
the  Plaintiff.  It  is  equally  clear  that  the  bank  discounted  it  at 
a  lawful  rate  of  interest,  and  passed  the  proceeds  of  the  note  to 
the  credit  of  Potter,  who  was  a  dealer  with  the  bank,  and  kept 
an  account  there.  The  circumstance  that  Potter  did  not  pay 
over  to  Thomas  and  Betts  the  whole  sum  he  received  from  the 
bank  on  the  discount  of  the  note,  does  not  impair  or  impeach 
its  title,  nor  does  it  tend  in  any  degree  to  show  that  the  bank 
made  a  corrupt  and  usurious  agreement  upon  the  discount  of 
the  note. 

The  only  ground  of  defence  set  up  was,  that  Potter  had  dis- 
counted the  note  upon  an  usurious  and  corrupt  agreement  be- 
fore he  transferred  it  to  the  bank,  and  though  the  testimony 
failed  to  establish  that  defence,  yet  there  was  sufficient  in  the 
testimony,  on  the  part  of  the  defence,  to  send  the  case  to  the 
jury.  If  it  had  not  been  discounted  by  Potter  before  he  trans- 
ferred it  to  the  bank,  there  was  no  pretence  of  any  defence  to 
the  note  in  the  hands  of  the  bank.  If  it  had  been  so  discounted 
by  him,  then  the  note  was  void  in  the  hands  of  Potter,  and  he 
could  not  have  transferred  a  good  title  to  the  bank.  If  the 
Judge  had,  therefore,  directed  the  jury  to  find  a  verdict  for  the 
Defendant,  he  must  necessarily  have  withdrawn  the  question 
from  their  consideration,  and  this  would  have  been  error.  It 
was  not  erroneous,  therefore,  to  refuse  to  instruct  the  jury,  as 
requested,  to  find  a  verdict  for  the  Defendant. 

The  case  of  Van  Duser  v.  Howe  (21  N.  Y.  531),  is  like  the 
case  at  bar.  There  this  Court  held,  that  when  the  drawer  of  a 
bill  of  exchange  for  $1,200,  paid  $50  to  an  accommodation  en- 
dorser for  endorsing  it,  and  procuring  another  endorser,  and 
obtaining  its  discount,  the  draft  was  not  affected  by  the  usury, 
and  that  the  bona  fide  holder  could  recover  thereon.  The  same 
state  of  facts  exists  in  the  present  case,  and  the  exception  to  the 
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refusal  to  charge  that  the  Defendant  was  entitled  to  a  verdict, 
is  untenable. 

The  conversation  between  the  witness  Potter  and  the  cashier 
of  the  Plaintiff,  at  the  time  he  presented  the  note  for  discount, 
was  wholly  unimportant  to  any  issue  in  the  case.  What  the 
cashier  said  had  no  significance,  and  was  wholly  immaterial  to 
the  issue  submitted  to  and  passed  upon  by  the  jury.  It  there- 
fore worked  no  injury  to  the  Defendant,  and  the  exception 
taken  to  its  admission  affords  no  ground  for  a  reversal  of  the 
judgment,  and  granting  a  new  trikl. 

Judgment  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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HORATIO  N.  CURTIS,  Appellant,  v.  SIMON  BUTTS, 

Respondent. 

Ejectment — Evidence     of     Paramount     Title — Description     of     Lands — 

Variance. 

A  mere  probability  is  not  enough  to  enable  the  Plaintiff  to  take  the 
premises  in  dispute  from  the  Defendant,  who  holds  by  a  conveyance  from 
the  same  grantor,  and  which  unquestionably  embraces  the  same  premises. 
The  Plaintiff  must  establish  his  title  affirmatively. 

H.  &  G,  H,  Humphreys  for  Appellant. 
L.  Farrar  for  Respondent. 

Davies,  Ch.J. — The  Plaintiff  in  his  complaint  claims  to  re- 
cover ninety-five  acres  of  land,  occupied  by  the  Defendant,  de- 
scribed as  the  south  half  of  the  west  200  acres  of  lot  No.  34, 
township  No.  2,  except  five  acres  on  the  south-west  comer  of 
the  said  south  half  of  said  west  200  acres,  and  of  which  the 
said  Plaintiff  claimed  to  be  the  owner. 

The  Plaintiff  claimed  title  as  deduced  from  a  deed  from  Wil- 
liam Adams  to  John  Love,  in  which  deed  the  premises  were  de- 
scribed as  lands  lying  in  township  No.  2,  short  range,  west  of 
Genesee  river,  and,  a  witness  on  the  trial  thought,  the  west 
part  of  the  lot.  This  was  the  testimony  of  Samuel  Owen,  the 
grantee  in  the  next  link  of  the  Plaintiff's  chain  of  title. 

This  was  a  deed  from  John  Love  and  his  wife  to  Samuel 
Owen,  conveying  all  that  certain  piece  or  parcel  of  land  situate, 
lying,  and  being  at  the  mouth  of  the  Genesee  river,  on  the  west 
side,  lying  in  township  No.  2,  in  the  short  range,  in  the  district 
of  Northampton,  and  is  the  one  undivided  half  of  200  acres  of 
land,  as  conveyed  to  the  said  party  of  the  first  part  by  Doctor 
William  Adams,  of  Geneva,  in  the  county  of  Ontario. 

The  Defendant  claims  under  a  deed  from  the  same  John 
Love  and  wife,  dated  January  10,  1834,  and  recorded  April 
17,  1839,  granting  and  conveying  all  that  certain  piece  or  par- 
cel of  land  situate,  lying,  and  being  in  the  town  of  Greece, 
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county  of  Monroe,  and  State  of  New  York,  being  two  hundred 
.  acres  of  the  west  side  of  lot  (34)  thirty-four,  in  the  first  sec- 
tion of  township  number  two  (2)  in  the  short  range,  west  of 
the  Genesee  river. 

It  is  conceded  that  this  deed  contains  a  concise,  accurate,  and 
correct  description  of  the  lands  in  question,  and  under  it  the 
Defendant  was  in  possession  of  the  premises  in  controversy. 

The  Plaintiff  seeks  to  eject  him  therefrom,  and  deduces  title 
from  the  same  John  Lx>ve,  by  means  of  a  deed  which  does  not 
describe  the  premises  in  controversy. 

The  Plaintiff  has  to  recover  upon  the  strength  of  his  own 
title,  and  cannot  upon  the  weakness  of  that  of  his  adversary.. 

We  agree  with  the  Supreme  Court,  "that  it  is  impossible,, 
from  the  description  in  this  deed,  or  from  the  description  con- 
tained in  any  referred  to  in  this  deed,  for  any  one  to  say  that 
the  land  in  question  is  the  land  granted  or  intended  to  be 
granted  by  it  to  Samuel  Owen." 

The  deed  does  not  locate  the  land  conveyed  by  it  in  lot  No. 
34,  or  as  a  part  of  that  lot.  It  only  locates  it  as  being  at  the 
mouth  of  the  Genesee  river,  on  the  west  side  thereof,  and  is 
further  described  as  being  the  one  undivided  half  of  200  acres 
of  land,  as  conveyed  to  Love  by  Dr.  William  Adams,  of  Ge- 
neva, in  the  county  of  Ontario.  The  Plaintiff,  to  aid  the  con- 
struction to  be  given  to  this  deed,  introduced  a  partition  deed, 
made  between  Sir  William  Pultney  and  several  others,  whereby 
there  was  set  off  to  John  Lx>ve,  200  acres  on  the  west  end  of 
lot  No.  34,  in  the  first  division  of  lots.  One  William  Adams 
was  a  party  to  this  partition  deed,  but  it  is  very  clear  that  this 
deed  is  not  the  one  referred  to  by  Samuel  Owen  and  William 
Love,  in  their  testimony. 

The  partition  deed  is  dated  October  4,  1804.  The  deed  of 
William  Adams  to  John  Love  for  200  acres,  being  at  the  mouth 
of  the  Genesee  river,  being  for  the  same  premises  conveyed 
by  Love  and  wife  to  Owen,  must  have  been  given  at  least  four 
years  before  the  partition  deed  was  made  and  executed. 

William  Love  testifies  that  William  Adams  was  the  father 
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of  his  mother;  that  his  grandfather  resided  with  his  father 
and  mother  at  Salina,  Onondaga  county.  That  he  recollected 
when  his  grandfather  made  out  the  deed ;  he  went  to  Onondaga 
Hollow  to  get  it  drawn  and  acknowledged,  and  when  he  came 
home  his  grandfather  showed  it  to  him. 

This  was  in  1800.  That  his  grandfather  read  part  of  it  to 
him,  and  said  to  him  that  when  he  became  a  man  the  property 
would  come  to  him;  it  was  to  belong  to  his  father  and  mother 
during  their  natural  lives/  then  it  was  to  fall  to  him,  he  paying 
the  other  children  a  certain  sum. 

That  it  was  for  a  part  of  an  undivided  tract  of  land  conveyed 
to  his  grandfather  by  Oliver  Phelps. 

Owen  testified  that  after  he  made  the  bargain  for  the  kmd, 
and  they  were  going  off  to  get  it  executed  by  a  deed  from  John 
Love,  William  Love  showed  him  a  deed  his  father  had  from 
Dr.  William  Adams  to  John  Love;  it  was  a  deed  that  they 
talked  of  in  the  neighborhood.  "They  took  the  deed  that  day 
or  the  next,  and  went  to  Onondoga  Hollow,  and  had  a  deed 
executed  to  me  from  John  Love  and  his  wife  from  that  deed,'' 

We  therefore  can  trace  back  the  precise  premises  from  the 
deed  of  Love  to  Owen,  conveyed  by  Adams  to  Love,  and  by 
Phelps  to  Adams.  These  were  a  piece  or  parcel  of  land  situate, 
lying,  and  being  at  the  mouth  of  the  Genesee  river.  Now,  by 
one  inspection  of  the  map  annexed  to  the  partition  deed,  is  seen 
that  lot  No.  34  (the  locus  in  quo)  is  three  or  four  miles  from 
the  mouth  of  the  river,  and  nearly  in  the  centre  of  the  township. 

The  vagueness  and  uncertainty  in  the  description  of  the 
premises  intended  to  be  conveyed  by  Love  to  Owen,  are  not 
helped  by  the  partition  deed. 

As  was  well  remarked  by  Judge  Johnson  in  the  opinion  of 
the  Supreme  Court,  "There  is  nothing  to  show  certainty  that 
the  lands  set  off  and  allotted  to  Love  in  severalty  in  that  parti- 
tion, were  the  lands  conveyed  to  Love  and  wife  by  Dr.  William 
Adams. 

"A  mere  probability  is  not  enough  to  enable  the  Plaintiff  to 
take  the  premises  iii  question  from  the  Defendant,  who  holds 
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them  by  a  conveyance  from  the  same  grantees,  which  unques- 
tionably embraces  them. 

"It  was  for  the  Plaintiff  to  establish  this  fact  affirmatively." 
This  clearly  he  failed  to  do,  and  in  the  view  we  take  of  the 
testimony  adduced  on  the  trial,  the  Supreme  Court  put  the  case 
more  favorably  for  the  Plaintiff  than  the  evidence  warrants. 

It  seems  to  us  that  this  view  of  the  facts  demonstrates  that 
the  deed  from  Adams  to  Love,  and  the  deed  from  Love  to 
Owen,  did  not  convey  the  same  premises  as  those  partitioned 
and  set  off  by  the  partition  deed  to  Love,  and  by  him  conveyed 
to  Peter  and  John  P.  Bush,  jun.,  and  from  whom  the  Defend- 
ant derives  his  title: 

1.  It  is  undeniable  that  the  description  and  location  of  the 
premises  are  essentially  different. 

2.  Adams'  deed  to  Love  of  the  200  acres  at  the  mouth  of  the 
Genesee  river,  was  made  and  executed  four  years  before  the 
200  acres  on  the  west  end  of  lot  No.  34  were  partitioned  and 
conveyed  by  the  partition  deed  to  John  Love. 

3.  It  appeared  that  the  land  conveyed  by  Adams  to  Love 
had  been  conveyed  by  Oliver  Phelps  to  Adams. 

Now  there  is  not  a  scintilla  of  evidence  in  the  case  that  the 
200  acres  conveyed  by  the  partition  deed  to  Love  had  ever  been 
owned  by  Phelps,  or  that  he  had  ever  conveyed  or  assumed  to 
convey  the  same  to  Adams. 

There  is  a  total  failure  to  identify  the  premises  conveyed  by 
Phelps  to  Adams,  and  by  Adams  to  Love,  and  by  Love  to 
Owen,  as  the  same  premises  set  off,  partitioned,  and  conveyed 
by  the  partition  deed  to  Love,  and  by  the  latter  to  the  Bushes, 
and  from  them  by  sundry  conveyances  to  the  Defendant,  as  one 
and  the  same  parcel  of  land. 

On  the  contrary,  the  inference  is  strong  that  they  were  dif- 
ferent. 

It  was  fundamental  to  the  Plaintiff,  to  establish  his  right  to 
recover,  to  show  their  identity.  Not  having  done  so,  it  could 
not  be  said  that  he  had  shown  title  to  the  premises  conveyed  to 
and  occupied  by  the  Defendant. 
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Upon  this  testimony  the  Court  properly  instructed  the  jury 
to  find  a  verdict  for  the  Defendant,  and  the  judgment  upon 
that  verdict  should  be  affirmed,  with  costs. 
All  concur. 
Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ROBERT  HOGAN  v.  AZOR  HOYT  and  Others,  on  the 
Appeal  of  HORACE  DRESSER  against  FAUSTO 
MORA,  the  Purchaser,  Respondent. 

Foreclosure— Practice — Judgment  and  Report  of  Sale — Amendment  nunc 

pro  tunc. 

The  judgment  of  foreclosure  and  the  report  of  sale  are  proceedings  in 
the  same  Court,  which  has  authority  to  amend  its  proceedings,  including 
its  order  of  sale  at  any  time,  nunc  pro  tunc 

A  motion  to  amend  the  order  of  sale  after  the  premises  had  been  sold 
by  the  Sheriff  of  the  county,  so  that  it  should  read,  "that  the  premises 
to  be  sold  by  the  Sheriff,  &c,"  instead  of,  **by  A.  B.,  referee,"  &c,  is  in 
the  discretion  of  the  Court. 

Appeal  from  an  order  of  the  Supreme  Court,  directing  the 
amendment  of  the  judgment  of  foreclosure  under  which  the 
Respondent  purchased,  by  substituting  the  name  of  the  Sheriff 
of  the  city  and  county  of  New  York,  who  made  the  sale,  in 
place  of  that  of  Livingston  K.  Miller,  the  referee,  who  was 
designated  for  that  purpose  in  the  original  decree. 

The  material  facts  were  as  follows,  as  disclosed  by  the  papers 
in  the  Court  below : 

In  Dec,  1850,  the  Defendant  Azor  Hoyt,  executed  a  mort- 
gage to  the  Plaintiff  for  $4,600,  covering  the  premises  known 
as  No.  239  West  Twenty-third  street,  in  the  city  of  New  York. 
In  August,  1851,  the  mortgagor  conveyed  the  premises  to  the 
Appellant  Dresser.    In  1854  a  foreclosure  suit  was  commenced 

Judgment — Amendment — Power  and  time  of.  67  N.  Y. 
202;  21  Hun,  511 ;  46  Hun,  110  (11  St.  Rep.  618) ;  91  Hun, 
362  (70  St.  Rep.  77S) ;  (36  N.  Y.  Supp.  314) ;  53  App.  Div. 
259  (65  N.  Y.  Supp.  741) ;  66  Barb.  243;  52  How.  Pr.  161 ; 
23  Civ.  Proc.  95  (23  N.  Y.  Supp.  750) ;  57  Super.  Ct.  297 
(28  St.  Rep.  578;  5  N.  Y.  Supp.  664) ;  25  St.  Rep.  803  (3 
N.  Y.  Supp.  664) ;  1  City  Ct.  58, 

Conveyance  of  title  by  referee — Power  of  court  to  order.  65 
Barb.  128;  12  Abb.  N.  C.  123  (3  Civ.  Proc.  409) ;  9  Daly  433. 
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against  Hoyt  and  Dresser,  which  resulted  in  a  judgment  of 
foreclosure,  in  Jan.  7,  1855,  authorizing  a  sale  of  the  premises 
by  L.  K.  Miller,  as  referee. 

In  March,  1855,  at  the  request  of  the  Appellant  Dresser,  An- 
tonio M.  Mora  and  Jose  A.  Mora  purchased  the  judgment  in 
this  action,  and  another  foreclosure  judgment  in  favor  of 
Charles  A.  Davison;  and  in  August,  1856,  they  caused  the 
premises  to  be  advertised  for  sale  by  James  C.  Willett,  who 
was  then  Sheriff  of  New  York.  He  sold  them,  pursuant  to 
this  advertisement,  in  Sept.,  1856,  and  they  were  purchased  by 
the  Moras,  to  whom,  in  October  following,  he  delivered  the 
usual  Sheriff's  deed. 

In  February,  1859,  the  Moras  moved  for  the  correction  of 
certain  mistakes  connected  with  the  Sheriff's  sale,  and  the  Ap- 
pellant Dresser  moved  to  vacate  the  proceedings,  on  various 
grounds,  one  of  which  was  the  inadequacy  of  price  at  the  sale. 
The  report  of  the  Sheriff  was  amended  and  confirmed,  and  the 
motion  of  Dresser  was  denied.  Both  orders  were  affirmed  on 
appeal  to  the  General  Term.  The  Moras  entered  into  posses- 
sion of  the  premises,  which  they  afterward  sold  to  other  parties, 
and,  through  divers  mesne  conveyances,  the  title  was  acquired 
by  Fausto  Mora,  the  present  Respondent. 

In  1864  he  contracted  to  sell  the  property  to  another  party, 
who  objected  to  receiving  a  conveyance  on  discovery  of  the 
fact  that  the  sale  made  by  the  Sheriff  was  directed  in  the  decree 
to  be  made  by  a  referee. 

To  obviate  this  objection,  the  Respondent  moved  for  an 
amendment  of  the  judgment  of  foreclosure,  by  substituting  for 
the  name  of  Livingston  K.  Miller,  referee,  that  of  the  Sheriff 
of  the  city  and  county  of  New  York,  by  whom  the  sale  was 
actually  made.  The  Appellant  opposed  the  motion,  mainly  on 
the  same  grounds  on  which  his  previous  motion  had  been  de- 
nied. The  application  was  heard  and  granted  at  Special  Term 
by  Mr.  Justice  Foster,  and  his  decision  was  unanimously  af- 
firmed at  the  General  Term. 
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John  H.  Reynolds  for  Appellant. 

William  F,  Allen  and  C.  H,  Van  Brunt  for  Respondent. 

Porter,  J. — The  Appellant  is  mistaken  in  supposing  that 
the  judgment  of  foreclosure  and  the  report  of  sale  are  not 
^'proceedings"  in  the  Court  below.  The  authority  of  that  Court 
to  amend  them,  nunc  pro  tunc,  is  too  clear  to  be  open  to  dis- 
cussion, either  here  or  elsewhere  (Code,  §  173). 

The  question  was  one  addressed  to  the  discretion  of  the  Su- 
preme Court ;  and  no  facts  appear  in  the  papers  to  invest  an  ap- 
pellate tribunal  with  authority  to  reverse  its  decision.  We  are 
bound  to  assume  that  the  sale  was  fairly  made,  for  that  was 
settled  in  the  Court  below,  by  an  adjudication  at  the  General 
Term,  in  which  the  Appellant  acquiesced.  The  question, 
whether  the  sale  should  be  made  by  the  Sheriff  or  a  referee, 
was  one  which  rested  in  judicial  discretion.  The  legal  pre- 
sumption is  that  it  was  honest  and  fair.  In  either  case  it  was 
made  by  a  responsible  officer,  under  the  immediate  supervision 
of  the  Court,  by  which  it  was  approved  on  a  hearing  of  all  the 
parties. 

There  is  no  force  in  the  objections  that  the  Complainant, 
Hogan,  is  dead ;  that  the  action  has  not  been  revived ;  and  that 
Fausto  Mora,  the  purchaser,  was  not  a  party  to  the  suit  in 
which  the  motion  was  made.  We  had  occasion  to  consider 
these  questions  in  the  case  of  Sawyer  v,  Hubbell,  decided  at 
the  last  term,  and  our  conclusions  were  in  accordance  with  the 
views  now  maintained  by  the  Respondent. 

The  Appellant,  who  acquiesced  in  a  sale  by  the  Sheriff,  could 
take  no  more  effectual  means  to  quiet  the  fears  of  a  purchaser ; 
and  he  is  not  in  a  position  now  to  avail  himself  of  an  after- 
thought, by  opposing  technical  cavils  to  the  rights  of  a  vendee 
-who  bought  in  perfect  good  faith.  The  Court  below  was 
clearly  right  in  its  decision,  and  its  order  should  be  affirmed, 
with  costs,  as  upon  a  special  motion. 

All  the  Judges  concurring. 

Judgment  accordingly.  JOEL  TIFFANY, 

State  Reporter. 
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HENRY  MACKANESS  PROWITT  and  Others,  Re- 
SPONDENTS,  V,  WASHINGTON  RODMAN  and  Others^ 
Appellants. 

Will— Devise— Remainder— Issue-Children  and  Grandchildren, 

The  testator  gave  certain  property  to  his  daughter,  Mrs.  Prowitt,  during 
her  life,  and,  after  her  death,  '"to  such  children  as  should  be  living  at  the 
time  of  her  death."  Held,  under  the  circumstances  of  the  case,  that  this 
expression  was  not  limited  in  its  effect  to  the  immediate  offspring  of  Mrs. 
Prowitt,  but  included  remoter  descendants  or  grandchildren. 

The  expression  "children  then  living"  may  mean  "lawful  issue,"  or  re- 
moter descendants,  if  such  was  the  intention  of  the  testator,  to  be  gath- 
ered from  other  parts  of  his  will.  In  the  case  of  a  contingent  future  gift 
to  the  children  of  a  first  taker,  followed  by  a  limitation  over  for  want 
of  such,  the  presumption  is  in  favor  of  the  first  taker's  posterity,  to  his 
remoter  descendants,  in  preference  to  the  donee  over. 

This  action  was  commenced  to  obtain  a  judicial  construction 

*f  the  will  of  Thomas  Madcaness,  which  bore  date  of  February 

15,  1806.    The  testator  died  prior  to  March  19,  1807,  the  will 

having  been  proved  on  that  day,  in  the  county  of  Orange.    His 

wife  died  before  him. 

He  left  three  daughters :  Elizabeth,  then  the  wife  of  Thomas 
Harvey;  Mary,  then  the  wife  of  Mr.  Prowitt;  Margaret,  then 
unmarried,  afterward  the  wife  of  Charles  Ludlow. 

At  the  death  of  the  testator  Mrs.  Harvey  had  two  children 
living,  and  Mrs.  Prowitt  had  three. 

Mrs.  Mary  Prowitt  outlived  both  of  her  sisters.  She  also 
outlived  all  her  children,  but  left  grandchildren  and  great- 
grandchildren.   She  died  in  1857. 

Wills— "Children"— Construction,  58  N.  Y.  605;  79  N, 
Y.  251 ;  131  N,  Y.  460  (43  St.  Rep,  667) ;  111  N,  Y.  486  (19 
St.  Rep.  67) ;  2  T.  6-  C.  187;  6  r.  6-  C.  346;  20  Hun,  71 ;  29 
Hun,  217;  55  Hun,  131  (28  St.  Rep.  464;  SN.  Y.  Supp.  584) 
57  Hun,  397  (32  St.  Rep.  720;  10  N.  Y.  Supp.  692) ;  62  How, 
Pr.  101 ;  27  Misc.  351,  352  (58  N.  Y.  Supp.  767) ;  38  Misc, 
21  (76  N.  Y.  Supp.  703)  ;  40  Misc.  39  (81  N.  Y.  Supp.  171) 
30  St.  Rep.  946  (10  N.  Y.  Supp.  18) ;  1  Dem.  231;  3  Dem, 
244. 
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One  daughter  of  each  sister  survived  Mrs.  Prowitt.  The 
questions  arise  upon  the  claims  of  the  descendants  of  these  chil- 
-dren,  as  against  the  descendants  of  Mrs.  Prowitt. 

The  case  was  tried  at  the  Special  Term,  where  judgment  was 
rendered  in  favor  of  Mrs.  Prowitt's  descendants,  and  adversely 
to  the  Defendants,  Mary  Rodman  and  others,  and  adjudging 
•costs  to  all  parties  out  of  the  fund. 

The  General  Term  of  the  First  District  affirmed  the  judg- 
ment, and  the  representatives  of  Mary  Rodman  now  appeal  to 
this  Court. 

In  the  introduction  to  his  will,  the  testator  gives  his  soul  to 
God  in  Christ,  and  adds :  "And,  as  to  such  worldly  estate  and 
effects  wherewith  it  has  pleased  God  to  bless  me,  I  give,  devise, 
and  bequeath  the  same  in  manner  following:" 

In  the  first  clause  he  gives  to  his  daughter,  Elizabeth  Harvey, 
<iuring  her  life,  certain  premises,  situate  on  Front  and  Depeys- 
ter  streets  in  the  city  of  New  York,  and  after  her  decease,  to 
such  child  or  children  as  she  may  then  have  living;  if  none,  or 
after  their  death,  to  her  husband  for  life,  with  remainder  over 
to  his  daughter  Mary  and  his  daughter  Margaret,  in  equal 
parts. 

He  then  proceeds  (omitting  superfluities)  as  follows: 

"Secondly: — I  give  unto  Thomas  Harvey,  Divie  Bethune, 
and  John  Huyler,  and  their  heirs,  my  lot  of  ground,  with  a 
brew-house  and  malt-house  thereon,  and  all  the  fixtures  and 
utensils  belonging  to  the  said  brew-house  and  malt-house,  to 
the  use  of  said  Harvey,  Bethune,  and  Huyler  during  the  life  of 
my  daughter  Mary  Prowitt,  and  upon  the  trusts  that  they,  dur- 
ing the  life  of  my  said  daughter  Mary  Prowitt,  apply  the  rents 
and  profits  for  her  sole  and  separate  use ;  and  after  the  decease 
of  my  said  daughter  Mary  Prowitt,  to  the  use  of  all  and  every 
the  child  and  children  of  my  said  daughter  Mary  Prowitt,  law- 
fully to  be  begotten,  then  living;  if  one  child  only,  to  him  or  her 
the  whole,  and  to  his  or  her  heirs  and  assigns  forever ;  and  if 
more  than  one  child,  then  to  them,  their  heirs  and  assigns  for- 
ever, in  equal  parts  to  be  divided ;  and  to  the  several  and  respec- 
tive heirs  of  the  body  and  bodies  of  all  and  every  such  child  or 
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children  lawfully  issuing,  and  to  for  or  upon  no  other  use,  trust, 
intent,  or  purpose  whatsoever,  and  I  do  accordingly,  from  and 
immediately  after  the  decease  of  my  said  daughter  Mary 
Prowitt,  give  and  devise,  all  and  singular  the  lots  of  ground, 
houses,  with  all  the  fixtures,  utensils,  &c.,  so  as  aforesaid 
given  and  devised  in  trust  for  her  sole  use  and  benefit,  dur- 
ing the  term  of  her  life,  unto  such  child  or  children  as  my 
said  daughter  Mary  Prowitt  shall  then  have  living;  if  one 
child  only,  to  him  or  her  the  whole,  and  to  his  or  her  heirs 
or  assigns  forever;  and  if  more  than  one  child,  then  to  them, 
their  heirs  and  assigns  forever,  in  equal  parts  to  be  divided; 
and  in  case  any  such  child  or  children'  should  happen  to  die 
before  the  decease  of  their  said  mother,  leaving  lawful  is- 
sue, then  I  do  give  and  devise  the  part  or  parts  of  such  child 
or  children  so  dying  unto  the  several  and  respective  heirs 
of  the  body  and  bodies  of  all  and  every  such  child  and 
children  lawfully  issuing,  and  to  their  several  and  respective 
heirs  and  assigns  forever,  in  equal  parts  to  be  divided;  pro- 
vided, that  it  shall  be  lawful  for  said  Harvey,  Bethune,  and 
Huyler,  from  time  to  time  during  the  life  of  my  daughter  Mary 
Prowitt,  and  after  her  decease,  during  the  minority  of  the 
child  or  children  of  my  said  daughter  Mary  Prowitt,  or  who, 
for  the  time  being,  shall  by  virtue  of  this  my  will  be  entitled  in 
possession  to  the  said  lots  of  ground,  or  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  or  of  any  part  thereof,  by  in- 
denture, under  hand  and  seal,  to  demise  the  said  lot  of  ground, 
&c.,  for  any  term  during  the  life  of  my  said  daughter;  and  in 
case  my  said  daughter  should  die  during  the  minority  of  her 
children  or  child,  then  for  any  term  during  such  minority ;  and 
in  case  my  said  daughter  Mary  Prowitt  shall  not  leave  a  child 
living  at  the  time  of  her  death,  then  I  give  and  devise  all  the 
said  real  estate  or  property  so  given  and  devised  in  trust  for 
her  use  and  benefit  during  her  natural  life,  and  to  her  children 
or  child  after  her  decease,  to  my  daughter  Elizabeth  Harvey, 
and  my  daughter  Margaret  Thornton  Mackaness,  their  heirs 
and  assigns  forever,  in  equal  parts  to  be  divided ;  but  if  either 
of  my  said  two  last-named  children  shall  then  be  dead,  and 
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shall  have  a  child  or  children  then  living,  the  part  of  her  so 
being  dead  I  give  and  devise  to  such  child  or  children ;  if  one 
only,  to  him  or  her,  and  to  his  or  her  heirs  or  assigns  forever ; 
and  if  more  than  one,  then  to  them,  their  heirs  and  assigns  for 
ever,  in  equal  parts  to  be  divided." 

In  the  third  section  of  his  will,  the  testator  gives  to  his  wife 
and  his  daughter  Margaret,  for  life,  his  farm,  with  all  the 
stock  and  utensils  thereon. 

He  then  makes  the  following  bequest  to  his  daughter  Mar- 
garet : 

"Fourth: — I  give  unto  my  said  daughter  Margaret  Thorn- 
ton Mackaness,  her  heirs  and  assigns  forever,  my  house  and  lot, 
No.  32  Partition  street,  in  the  city  of  New  York ;  but  if  my  said 
daughter  Margaret  shall  die  unmarried,  and  without  leaving 
a  child  her  surviving,  then  I  give  the  same  and  also  all  such 
other  parts  of  my  real  and  personal  estate  as  by  this  my  will 
are  given  to  her,  to  my  daughters  Elizabeth  Harvey  and  Mary 
Prowitt,  their  heirs  and  assigns  forever,  in  equal  parts  to  be 
divided ;  but  if  my  said  daughter  Margaret  shall  die  either  be- 
fore or  after  my  decease,  leaving  lawful  issue,  then  I  do  give, 
devise,  and  bequeath  the  part  and  parts,  share  and  shares  of 
my  real  and  personal  estate  by  this  my  will  given,  devised,  and 
bequeathed  to  her,  unto  such  child  or  children ;  if  one  only,  to 
him  or  her  solely,  and  his  or  her  heirs  and  assigns  forever ;  if 
more  than  one,  to  them,  their  heirs  and  assigns  forever,  equally 
to  be  divided  between  them,  share  and  share  alike ;  and  in  case 
my  said  daughter  Margaret  Thornton  Mackaness  shall  die 
without  lawful  issue,  and  if,  at  her  death,  either  of  my  said 
daughters,  Elizabeth  Harvey  and  Mary  Prowitt,  shall  then  be 
dead,  and  shall  have  a  child  or  children  then  living,  I  give,  de- 
vise, and  bequeath  the  part  or  parts,  share  or  shares  of  my  real 
and  personal  estate,  by  this  my  will  devised  and  bequeathed  to 
their  respective  mothers  so  being  dead,  to  such  child  or  chil- 
dren; if  only  one,  to  him  or  her  the  whole,  and  to  his  or  her 
heirs  and  assigns  forever;  and  if  more  than  one,  to  them,  their 
heirs  and  assigns  forever,  in  equal  parts  to  be  divided." 

In  the  eighth  section  he  gives  to  his  daughter  Elizabeth  Har- 
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vey  five  thousand  dollars ;  to  his  grandson,  Thomas  M.  Harvey, 
two  thousand  five  hundred  dollars,  and  twleve  hundred  and 
fifty  dollars  to  the  same  trustees  before-named,  to  invest,  re- 
ceive the  interest,  and  pay  the  same  to  Mrs.  Prowitt,  towards 
the  better  education  and  maintenance  of  her  children  until  they 
became  of  the  age  of  twenty-one  years  or  married,  whichever 
should  first  happen ;  and  as  the  children  severally  "shall  become 
of  age  or  marry,  as  aforesaid,  pay  to  such  children,  if  more 
than  one  shall  arrive  at  such  age  or  marry,  their  several  and 
respecive  equal  proportions  of  the  said  principal  sum  of  twleve 
hundred  and  fifty  dollars,  and  all  the  interest  that  may  then 
be  due  thereon;  but  if  one  only,  then  the  whole  of  said  sum 
to  him  or  her." 

In  the  same  article  the  testator  gives  his  wife  the  use  of  fif- 
teen thousand  dollars  during  her  life,  and  after  her  death  gives 
five  thousand  dollars  thereof  unto  each  of  his  daughters  Eliz- 
abeth and  Margaret. 

•  The  remaining  five  thousand  dollars  is  placed  in  the  hands  of 
the  same  trustees,  to  invest  and  pay  the  interest  to  Mrs.  Prowitt 
during  her  life,  "and  after  her  decease  then  to  pay  the  said  sum 
of  five  thousand  dollars,  and  all  the  interest  that  may  at  her  de- 
cease be  due  thereon,  unto  and  amongst  such  children  or  child 
as  my  said  daughter  [Mrs.  Prowitt]  may  have  living  at  the 
time  of  her  death,  in  equal  parts  to  be  divided,  as  they  shall 
severally  arrive  at  the  age  of  twenty-one  years  or  marry, 
whichever  shall  first  happen;  and  in  case  my  said  daughter 
Mary  Prowitt  shall  die  during  the  minority  of  her  children  or 
child,  then  I  direct  that  the  said  sum  shall  by  my  said  trustees 
be  kept  at  interest,  and  such  interest  applied  towards  their 
maintenance  and  education  until  they  severally  arrive  at  the 
age  of  twenty-one  years  or  marry;  and  that  the  said  principal 
sum  of  five  thousand  dollars,  and  the  interest  due  thereon,  be 
equally  divided  between  and  paid  to  the  said  children  or  child 
of  my  said  daughter  Mary  Prowitt,  as  they  shall  severally  at- 
tain the  age  of  twenty-one  years  or  marry ;  and  if  one  only  of 
such  children  arrive  at  the  age  of  twenty-one  years  or  marry, 
then  to  him  or  her  solely,  his,  her,  or  their  executors,  adminis- 
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trators,  and  assigns  forever;  but  if  either  of  my  said  children 
shall,  at  the  time  of  the  death  of  my  said  wife,  be  dead,  and 
shall  have  a  child  or  children  then  living,  the  part  or  share  of 
the  said  fifteen  thousand  dollars  so  bequeathed  for  the  use  and 
benefit  of  her  so  being  dead,  I  give  unto  such  child  or  children ; 
if  only  one,  to  him  or  her  the  whole ;  and  if  more  than  one,  to 
and  among  them  in  equal  parts  to  be  divided,  and  to  his,  her, 
and  their  executors,  administrators,  and  assigns  forever ;  and 
my  said  executors  shall  place  out  at  interest  or  invest  three 
thousand  seven  hundred  and  fifty  dollars,  and  receive  the  in- 
terest, and  pay  the  same  into  the  hands  of  my  said  daughter 
Mary  Prowitt,  during  her  life  for  her  own  use.  And  after  the 
decease  of  my  said  daughter  Mary  Prowitt,  I  give  the  said 
principal  sum  of  three  thousand  seven  hundred  and  fifty  dollars 
to  such  child  or  children  as  the  said  Mary  Prowitt  may  then 
have  living ;  if  one  only,  to  him  or  her  the  whole ;  and  if  more 
than  one,  to  and  among  them,  in  equal  parts  to  be  divided,  and 
to  his  or  her,  and  their  executors,  administrators,  and  assigns 
forever;  but  if  my  said  daughter  Mary  Prowitt  shall  not  have 
any  child  living  at  the  time  of  her  decease,  then  I  give  and 
bequeath  the  said  principal  sum  of  $3,750  to  and  among  my 
other  two  children,  Elizabeth  and  Margaret,  in  equal  parts  to 
be  divided,  their  executors,  administrators,  and  assigns  for- 
ever ;  but  if  either  of  my  said  two  last-named  children  shall  then 
be  dead,  and  shall  have  a  child  or  children  then  living,  the  part 
or  share  of  the  one  so  being  dead,  I  give  and  bequeath  to  her 
child  or  children ;  if  one  only,  to  him  or  her  the  whole ;  and  if 
more  than  one,  to  and  among  them,  in  equal  parts  to  be  di- 
vided, and  to  his,  her,  and  their  executors,  administrators,  and 
assigns  forever.  And  all  the  rest,  residue,  and  remainder  of 
my  estate,  real  and  personal,  whatsoever  and  wheresoever, 
which  I  may  die  seized  or  possessed  of,  or  entitled  to,  I  give, 
devise,  and  bequeath,  in  manner  following — that  is  to  say: 
one  equal  fourth  part  to  my  said  wife,  her  heirs,  executors,  ad- 
ministrators, and  assigns  forever;  and  one  other  equal  fourth 
part  I  give  unto  my  said  daughter  Elizabeth,  her  heirs,  exe- 
cutors, administrators,  and  assigns  forever;  and  one  other 
27 
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equal  fourth  of  the  said  residue  I  give  unto  my  said  daughter 
Margaret,  her  heirs,  executors,  administrators,  and  assigns 
forever.  And  the  remaining  one  equal  undivided  fourth  part 
I  give  unto  said  Harvey,  Bethune,  and  Huyler,  upon  the  trusts 
that  they  shall  place  the  said  fourth  part  out  at  interest,  or  in- 
vest the  same  and  receive  the  interest  thereof,  and  to  pay  the 
same  into  the  hands  of  my  said  daughter  Mary  Prowitt,  during- 
the  term  of  her  life,  and,  after  her  decease,  then  to  pay  the 
whole  of  said  fourth  part,  and  all  the  interest  that  may  at  her 
decease  be  due  thereon,  unto  and  amongst  such  child  or 
children  as  my  said  daughter  Mary  Prowitt  may  have  livings 
at  the  time  of  her  death,  their  executors,  administrators,  and 
assigns  forever,  in  equal  parts  to  be  divided,  as  they  shall  sever- 
ally arrive  at  the  age  of  twenty-one  years  or  marry,  whichever 
shall  first  happen ;  and  in  case  my  said  daughter  Mary  Prowitt 
shall  die  during  the  minority  of  her  children  or  child,  then  I 
direct  that  the  said  sum  or  sums  shall  by  my  said  trustes  be 
kept  at  interest,  and  such  interest  applied  towards  their,  his  or 
her  maintenance  and  education,  until  they  severally  arrive  at 
the  age  of  twenty-one  years  or  marry ;  and  that  the  said  prin- 
cipal sum,  and  the  interest  due  thereon,  be  equally  divided  be- 
tween and  paid  to  the  said  children  or  child  of  my  said  daugh- 
ter Mary  Prowitt,  as  they  shall  severally  attain  the  age  of 
twenty-one  years  or  marry;  and  if  one  only  of  such  children 
should  arrive  at  the  age  of  twenty-one  years  or  marry,  then  to 
him  or  her  solely,  his  or  her  or  their  executors,  administrators, 
and  assigns  forever. 

And  I  do  hereby  nominate,  constitute,  and  appoint  my  said 
wife,  Jane  Mackaness,  my  said  son-in-law,  Thomas  Harvey, 
and  my  friends,  George  Warner,  sail-maker,  and  Robert  Gos- 
man,  house-carpenter,  executrix  and  executors  of  this  my 
will." 

Thomas  H.  Rodman  for  Appellants. 
Charles  O'Conor  for  Respondents. 

Hunt,  J. — The  first  question  before  us  arises  upon  the  pro- 
visions of  the  second  section  of  the  will.    The  original  Defend- 
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ant,  Mary  Rodman,  claimed  one-half  of  the  real  estate  here  de- 
scribed, as  the  sole  surviving  child  of  Elizabeth  Harvey  (one 
of  the  testator's  daughters)  living  at  the  death  of  Mrs.  Prowitt. 
The  same  claim  is  continued  by  her  descendants,  who  have  now 
become  the  Defendants  in  this  action. 

The  Plaintiff,  on  the  other  hand,  contends  that  Mrs.  Prowitt^ 
having  survived  her  immediate  offspring,  her  grandchildren 
took  the  remainder  in  fee  simple,  in  the  real  estate  described  in 
the  second  section  of  the  will.  This  is  the  precise  proposition 
presented  upon  this  branch  of  the  case.  The  claim  of  the 
Appellants  to  the  $5,000  bequeathed  in  the  eighth  section  for 
the  use  of  Mrs.  Prowitt  during  her  life,  and  after  her  death 
"to  such  children  as  should  be  living  at  the  time  of  her  death,'' 
is  based  upon  the  same  idea  as  is  the  claim  to  the  $3,750  de- 
scribed in  the  same  section,  and  in  nearly  the  same  language. 

The  three  proportions  present  the  same  general  question  of 
the  right  of  grandchildren  to  take  and  hold  an  estate  limited 
by  the  expression,  "children  living  at  the  time  of  her  death." 

In  the  consideration  of  this  question,  as  it  arises  under  the 
second  section  of  the  will,  certain  qualifying  expressions  here- 
after to  be  mentioned,  it  is  supposed,  may  influence  its  decision. 
Upon  the  eighth  section  the  question  is  more  sharply  presented, 
although  I  consider  these  expressions  as  affecting  the  construc- 
tion of  the  entire  will,  wherever  they  may  be  found. 

The  first  suggestion  that  arises  upon  the  examination  of  this 
will,  is  the  idea  that  the  testator  intended  to  make  a  disposition 
of  all  of  his  property. 

After  a  pious  ejaculation  in  behalf  of  his  soul,  he  announces 
his  intention  to  make  a  disposition  of  his  "worldly  estate  and 
effects."  After  ntimerous  specific  dispositions,  he  closes  his 
will  by  giving  directions  as  to  "all  the  rest  and  residue"  of  his: 
property.  The  language  includes  all  his  estate,  and  all  hi$ 
effects.  He  did  not  intend  to  die  intestate  as  to  any  part  of  it 
(Jackson  v.  Merrill,  6  John.  R.  191 ;  Finlay  v.  King's  Lessee,  3 
Peters,  379;  Hogan  v.  Jackson,  1  Cowper,  306). 

The  next  observation  is,  that  the  testator  intended  to  make  a 
reasonably  equal  disposition  of  his  property  between  his  three 
<:hildren. 
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As  the  value  of  the  real  estate  given  for  the  benefit  of  each 
daughter  is  not  stated  in  the  will,  this  theory  is  to  some  extent 
conjectural.  So  far  as  the  sums  are  named,  they  are  equal,  and 
there  is  nothing  to  indicate  a  preference  for  one  daughter  over 
her  sisters,  or  an  intention  to  give  to  one  family  a  greater  in- 
heritance than  to  another.  Mr.  Harvey,  the  husband  of  one  of 
his  daughters,  was  appointed  a  trustee  and  named  as  one  of  his 
executors,  while  Mr.  Prowitt,  the  husband  of  his  daughter 
Mary,  was  evidently  in  low  esteem  with  the  testator,  either 
from  a  want  of  affection  for  him,  or  from  a  distrust  of  his 
financial  capacity.  So  far  as  can  be  ascertained,  however,  from 
the  terms  of  the  will,  this  feeling  extended  only  to  exclude  Mr, 
Prowitt  from  all  management  of  or  interference  with  the  por- 
tion of  the  estate  destined  for  his  wife ;  but  not  to  the  diminu- 
tion of  her  portion  to  the  slightest  extent. 

As  to  each  daughter,  he  seems  to  have  intended  that  she 
should  have  the  benefit  of  one-third  of  his  estate  during  her 
life,  and  that,  after  her  death,  the  same  share  should  go  to  the 
benefit  of  her  family. 

It  may  be  observed,  also,  that  the  will  was  evidently  drawn 
by  a  lawyer,  but  by  one  who  did  not  apprehend  the  precise 
effect  of  the  language  he  made  use  of,  and  who  seems  himself 
to  have  had  a  suspicion  of  the  truth.  In  the  absence  of  precise 
ideas,  or  of  accurate  language,  he  takes  refuge  in  technicality 
and  redundancy.  Commonplace  and  technicality  are  curiously 
intermingled. 

Jn  illustration  of  this  want  of  accuracy,  as  well  as  to  show 
that  the  testator  did  not,  in  fact,  intend  to  limit  the  property 
described  in  the  second  section  to  the  immediate  offspring  of 
Mrs.  Prowitt,  but  that  the  expression  "children  then  living," 
meant  her  "lawful  issue,"  I  will  here  refer  to  some  other  ex- 
pressions of  the  testator  in  the  same  section.  After  disposing 
of  the  property  during  the  lifetime  of  his  daughter  Mary 
Prowitt,  the  testator  gives  it  "to  the  use  of  all  and  every  the 
child  or  children  of  my  said  daughter  Mary  Prowitt,  lawfully 
to  be  begotten,  then  living."  It  is  conceded  in  the  case  that 
Mary  Prowitt  had  three  children,  all  of  whom  had  been  be- 
gotten and  born  before  this  will  took  effect.    It  is  conceded* 
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also,  that  the  expression,  "to  be  begotten,"  does  not,  in  law,  cut 
off  children  theretofore  begotten  or  bom.  Nevertheless,  the 
expression  is  inaccurate,  as  the  testator  wished  his  property  to 
be  for  the  benefit  of  the  offspring  of  his  daughter,  already  be- 
gotten and  bom,  as  well  as  those  thereafter  to  be  begotten. 
The  claim  has  been  made  in  a  case  hereafter  to  be  cited,  that 
under  such  a  clause,  the  trust  would  pass  only  to  those  begotten 
previously  to  the  taking  effect  of  the  will,  and  was  overmled  in 
connection  with  the  main  question  raised  by  the  Appellants, 
both  objections  being  held  to  be  unavailing. 

A  few  lines  further  on  the  testator  provides,  that  if  more 
than  one  child  remains  to  Mrs.  Prowitt,  "then  to  them,  their 
heirs  and  assigns  forever,  in  equal  parts  to  be  divided,  and  to 
the  sieveral  and  respective  heirs  of  the  body  and  bodies,  of  all 
and  every  such  child  lawfully  issuing."  A  devise  to  the  heirs 
and  assigns  as  here  first  limited  carries  a  fee-simple  absolute, 
while  a  limitation  to  them  and  the  heirs  of  their  bodies,  as  sec- 
ondly described,  creates  an  estate  tail.  The  two  descriptions 
are  used  convertibly  in  the  same  sentence,  and  apparently  with 
no  idea  of  a  difference  in  their  meaning.  This  language  here, 
as  well  as  in  the  sentence  commencing  "and  in  case,"  which  I 
will  presently  quote,  was  probably  intended  to  express  the  idea, 
that  the  children  not  only — i.  e.,  the  immediate  offspring  of 
Mrs.  Prowitt — but  the  several  and  respective  heirs  of  the 
bodies  of  all  and  every  such  child  or  children,  being  the  lawful 
issue  of  Mary  Prowitt,  should  be  takers. 

The  testator  then  adds,  "and  I  do  accordingly ;"  that  is,  as  he 
had  just  recited,  to  the  heirs  of  the  bodies  of  Mrs.  Prowitt's 
children,  give,  devise,  &c.,  to  such  children  as  she  shall  then 
have  living.  Again,  after  reiterating  that,  upon  the  death  of 
Mary  Prowitt,  the  estate  in  trust  is  for  such  children  as  she 
shall  then  have  living,  the  testator  adds  these  words :  "And  in 
case  any  such  child  or  children  should  happen  to  die  before  the 
decease  of  their  said  mother,  leaving  lawful  issue,  then  I  do 
give  and  devise  the  part  or  parts  of  such  child  or  children  so 
dying  unto  the  several  and  respective  heirs  of  the  body  of  all 
and  every  such  child  lawfully  issuing,  and  to  their  several  and 
respective  heirs  and  assigns  forever."     Here  is  repeated  the 
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same  confusion  between  the  heirs  and  assigns  of  the  children 
and  the  heirs  of  their  bodies.  The  writer  was  unconscious  that 
the  paragraph  was  anything  more  than  an  elaboration  of  what 
preceded  it.  In  my  judgment,  it  explains  the  intent  of  all  the 
prior  premises  respecting  the  descent  to  the  issue  of  Mrs. 
Prowitty  and  effectually  determines  their  character.  It  is  a 
clear  statement  that  the  estate  is  not  limited  to  the  children  of 
Mrs.  Prowitt  who  shall  actually  be  living  at  the  time  of  her 
death — ^that  is,  to  her  immediate  offspring — ^but  that  her  "law- 
ful issue"  are  the  parties  intended  to  take, 
issuing,  and  to  their  several  and  respective  heirs  and  assigns 
forever."  Here  is  repeated  the  same  confusion  between  the 
heirs  and  assigns  of  the  children  and  the  heirs  of  their  bodies. 
The  writer  was  unconscious  that  the  paragraph  was  anything 
more  than  an  elaboration  of  what  preceded  it.  In  my  judg- 
ment, it  explains  the  intent  of  all  the  prior  premises  respecting 

It  contemplates  the  death  of  some  or  all  of  the  children  of 
Mrs.  Prowitt  before  her  decease,  and  provides  that  their  chil- 
dren should  take  the  same  benefit  as  would  have  been  had  by 
their  parents  if  they  had  outlived  Mrs.  Prowitt.  I  think  there 
is  no  basis  for  the  argument  of  the  Appellants,  that  this  applies 
only  to  a  case  where  some  of  Mrs.  Prowitt's  children  have  died 
leaving  issue,  and  others  have  survived  her.  There  is  nothing 
to  indicate  such  an  intent,  or  to  justify  such  a  construction. 

And  again ;  before  closing  this  section  the  testator,  in  provid- 
ing that,  upon  failure  of  Mrs.  Prowitt's  issue,  the  estate  should 
go  to  his  remaining  daughters,  uses  this  language:  "And  in 
case  my  daughter  Mary  Prowitt  shall  not  leave  a  child  living  at 
the  time  of  her  death,  then  I  give  and  devise  all  the  said  real 
estate  and  property  so  given  and  devised  in  trust  for  her,  and 
during  her  natural  life,  and  to  her  children  or  child,  after  her 
decease,  to  my  daughter  Elizabeth  Harvey,  and  my  daughter 
Margaret,"  &c. 

The  testator  here  evidently  supposes  that  when  he  leaves  the 
estate  to  the  child  or  children  of  Mary  Prowitt,  living  at  the 
time  of  her  death,  he  makes  the  same  disposition  as  if  he  had 
left  it  to  his  daughter  Mary  and  her  children.  He  uses  the  two 
expressions  in  the  same  sentence,  and  as  meaning  the  same 
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thing.  He  describes  the  estate  "so  given,"  as  being  in  trust  for 
Mrs.  Prowitt  during  her  life,  and  to  "her  children  or  child" 
after  her  decease. 

This  would  include  the  remoter  descendants  of  Mrs.  Prowitt. 
So  in  the  use  of  the  language  employed  in  the  fourth  section  of 
the  will,  in  which  his  daughter  Margaret  is  provided  for,  the 
same  want  of  precision  in  the  use  of  the  terms,  and  the  same 
commingling  of  the  different  expressions  to  indicate  the  in- 
tended issue  of  his  daughter,  are  to  be  found. 

He  devises  to  his  daughter  Margaret,  her  heirs  and  assigns, 
certain  premises  on  Partition  street,  in  the  city  of  New  York, 
adding,  but  if  my  said  daughter  should  "die  unmarried,  without 
leaving  a  child  her  surviving,"  then  to  his  daughters,  Mrs. 
Harvey  and  Mrs.  Prowitt.  He  adds :  "But  if  my  said  daughter 
shall  die  either  before  or  after  my  decease,  leaving  lawful 
issue,"  then  I  do  give,  &c.,  "unto  such  child  or  children;"  and 
in  case  my  said  daughter  Margaret  shall  die  "without  lawful 
issue,"  an  either  of  my  daughters  Mary  or  Elizabeth  shall  be 
dead,  then,"  &c.  The  limitation  here  first  made  is  to  "a  child 
her  surviving."  In  the  same  sentence  immediately  following, 
and  referring  to  the  same  posterity,  "lawful  issue"  is  the  ex- 
pression used,  and  thirdly,  "unto  such  child  or  children" — ^still 
indicating  the  same  descendants.  These  three  expressions  are 
used  to  indicate  the  same  offspring,  and  show  that  the  testator 
used  the  three  expressions  convertibly. 

It  is  impossible  to  avoid  this  conclusion.  The  influence  of 
these  considerations  is  not  limited  to  the  sections  of  the  will  in 
which  the  expressions  occur. 

They  shed  light  upon  the  whole  instrument.  In  my  judg- 
ment, they  afford  very  strong  reason  to  believe  that  in  all  the 
dispositions  of  the  will  for  the  benefit  of  the  children  of  Mary 
Prowitt,  the  $5,000,  and  the  $3,750,  as  well  as  the  real  estate, 
the  testator  intended  her  lawful  issue,  and  not  her  immediate 
offspring,  as  the  objects  of  his  bounty. 

The  terms  of  the  second  section,  authorizing  the  trustees  to 
lease  the  brewery  property,  also  confirm  this  construction.  It 
was  made  lawful  for  the  said  trustees  to  lease  the  said  property 
""from  time  to  time,  during  the  life  of  my  daughter  Mary 
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Prowitt,  and  after  her  decease,  during  the  minority  of  the  said 
child  or  children  of  my  said  daughter  Mary  Prowitt,  or  who 
for  the  time  being  shall,  by  virtue  of  this  my  will,  be  entitled 
in  possession,"  &c. 

Power  is  here  given  to  have  (1)  during  the  lifetime  of  Mrs. 
Prowitt,  (2)  during  the  minority  of  her  child  or  children,  (3) 
during  the  minority  of  "who,"  or  whosoever,  for  the  time 
being,  should  be  entitled  in  possession.  This  is  but  a  fair  con- 
struction of  this  provision.  The  word  "or"  is  disjunctive,  and 
applies  to  other  objects  than  those  already  designated,  to  wit : 
the  children  of  Mrs.  Prowitt.  Such  persons  must  have  been 
the  remoter  descendants  of  Mrs.  Prowitt. 

In  relation  to  the  $5,000,  it  is  to  be  observed  that,  unlike  to 
the  real  estate,  and  unlike  to  the  $3,750,  there  is  no  limitation 
over  to  any  other  branch  of  the  family,  in  the  event  of  the  fail- 
ure of  the  issue  of  Mary  Prowitt.  The  language  is,  to  pay  the 
same  "unto  such  children  or  child  as  my  said  daughter  Mary 
Prowitt  may  have  living  at  the  time  of  her  death,  in  equal  parts 
to  be  divided,  as  they  shall  severally  arrive  at  the  age  of  twenty- 
one  years  or  marry,  whichever  shall  first  happen."  It  was  the 
intent  of  the  testator  not  to  die  intestate  as  to  any  part  of  his 
property.  I  have  already  discussed  the  subject.  Such  intent 
comes  strongly  in  aid  of  the  Respondents'  claim,  that  the  terms 
made  use  of  were  intended  by  the  testator  to  embrace  the  re- 
mote issue  of  Mrs.  Prowitt. 

Unless  such  is  the  construction,  the  testator  died  intestate  as 
to  that  amount  (Royle  v.  Hamilton,  4  Vesey,  439). 

In  any  view  of  the  language  of  this  will,  there  is  no  such 
conflict  between  its  different  provisions  as  requires  a  determin- 
ation that  one  part  shall  prevail  over  the  other. 

The  first  principle  is,  that  all  parts  shall  be  made  operative,, 
if  possible;  and  it  is  only  when  the  provisions  are  in  irrecon- 
cilable conflict,  that  it  becomes  necessary  to  say  what  part  shall 
stand  and  what  part  shall  fall.  I  think  the  testator  intended 
that  the  remote  descendants  should  be  takers  under  the  sec- 
tions of  the  will  which  I  have  discussed,  if  there  should  be  a 
failure  of  the  immediate  offspring  of  Mrs.  Prowitt.  The  ex- 
pressions child  or  children  then  living,  or  child  her  surviving^ 
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should  be  so  construed  as  to  carry  out  this  idea.  This  construc- 
tion is  in  harmony  with  the  general  intent  of  the  testator,  in 
harmony  with  good  sense  and  sound  principles  of  justice,  and 
is  supported  by  high  authority. 

In  Hart  v.  Tulk  (19  Eng.  L.  &  Eq.  438,  443),  the  word 
"fourth"  was  construed  as  if  it  had  been  dropped,  or  as  if 
written  "schedule,"  to  prevent  apparent  caprice  and  injustice, 
and  to  make  the  will  sensible  and  reasonable. 

The  English  statute  enacts  that  the  father  and  grandfather 
of  every  poor  person  shall  relieve  and  maintain  such  person. 
In  commenting  on  this  statute,  Blackstone  says  ( 1  Com.  449)  : 
"No  person  is  bound  to  provide  a  maintenance  for  his  issue, 
unless  where  the  children  are  unable  to  work,"  using  the  ex- 
pressions "issue"  and  "children"  as  s)aion)mious,  and  both  ap- 
plying to  grandchildren  as  well  as  to  children. 

Chancellor  Kent  says  in  his  Commentaries  (4  Kent's  Com. 
419,  6) :  "Children  as  well  as  issue  may  stand,  in  a  collective 
sense,  for  g^randchildren,  when  the  justice  or  reason  of  the  case 
requires  it." 

Although  arguing  strenuously  against  extending  the  signifi- 
cation of  these  words,  Mr.  Jarman  says  (chap.  30  of  his  work 
on  Wills,  p.  138)  :  "It  should  be  observed,  however,  that  in  a 
considerable  class  of  cases  the  word  child  or  children  has  re- 
ceived an  interpretation  extending  it  beyond  its  more  precise 
and  obvious  meaning,  as  denoting  immediate  offspring,  and 
been  considered  to  have  been  employed  as  nomen  coUectivum, 
or  as  s)aionymous  with  issue  or  descendants;  in  which  general 
sense  it  has  often  the  effect,  when  applied  to  real  estate,  of 
creating  an  estate  tail."  He  adds :  "Where  this  construction 
has  prevailed,  however,  it  has  generally  been  aided  by  the  con- 
text." 

In  the  Earl  of  Tyrone  v.  Marquis  of  Waterford  ( 1  De  Gex, 
Fisher  &  Jones,  R.  627),  Knight  Bruce,  Ld.J.,  says:  "The 
word  'children'  is  a  flexible  expression,  and  according  to  a  cor- 
rect use  of  the  English  language  has  more  meanings  than  one. 
Authoritative  writers,  as  well  as  the  habits  of  educated  society, 
show  that  an  accurate  speaker  may,  without  impropriety,  use 
the  term  'children'  for  the  purpose  of  indicating  offspring,  or 


426  PROWITT  r.  RODMAN.  ISirr,, 

Opinion  by  Huirr,  J. 

descendants,  or  posterity,  in  whatsoever  degree.  If,  therefore, 
in  this  will,  we  read  the  word  'children*  as  equivalent  to  'issue/ 
or  'descendants,'  we  read  it  in  one  of  the  senses  belonging  to  it, 
though  not  in  that  which  is  the  most  usual;  nor  are  the  in- 
stances few  in  which  our  Courts  of  Justice,  construing  testa- 
mentary dispositions,  have  so  interpreted  it.  I  agree  that  the 
word  'children,*  when  used  in  a  will  for  the  purpose  of  indi- 
cating relationship,  and  not  age,  must  generally,  or  universally, 
in  the  absence  of  an  explanatory  context,  or  extraneous  evi- 
dence showing  facts  rendering  it  impossible,  or,  at  least,  very 
highly  improbable,  that  it  could  have  been  used  as  what  law- 
yers call  a  word  of  'purchase,'  or  as  indicating  offspring  only  in 
the  first  degree,  be  construed  to  be  a  word  of  purchase,  and  to 
mean  only  offspring  in  the  first  degree.**  In  Robinson  v.  Rob- 
inson (1  Burr.  38),  the  testator  said:  "I  bequeath  all  my  real 
estate  to  Lancelot  Hicks,  of  Plymouth,  during  the  term  of  his 
natural  life,  and  no  longer,  provided  that  he  alter  his  name,  and 
take  that  of  Robinson,  and  live  at  my  house  at  Bochym;  and 
after  his  decease,  to  such  son  as  he  shall  have,  lawfully  to  be 
begotten ;  and  for  default  of  such  issue,  then  to  my  cousin/' 

It  was  held  by  the  House  of  Lords,  on  appeal,  that,  notwith- 
standing the  words  "during  his  life  and  no  longer,"  Lancelot 
Hicks  took  an  estate  in  tail  male,  although  it  was  claimed  that 
the  devise  to  the  son  of  the  body  of  Lancelot  Hicks  was  satis- 
fied by  the  birth  and  death  of  his  eldest  son. 

In  Hodges  v.  Middleton  (2  Doug.  431),  the  testator  devised 
to  Mrs.  Middleton  all  her  real  estate  "during  her  life,  and  at 
her  death  to  her  children ;  and,  in  case  of  failure  of  children  of 
Mrs.  Middleton,  to  George  Hodges,"  &c.  Held,  that  this  gave 
either  an  estate  tail  to  Mrs.  Middleton,  or  an  estate  for  life  with 
the  remainder  in  tail  to  her  children — ^making  the  word  chil- 
dren of  the  same  effect  as  the  word  issue. 

In  Doe  V,  Webber  ( 1  Bar.  &  Aid.  713)  the  testator  gave  cer- 
tain real  estate  to  her  "niece,  Mary  Hiles,  her  heirs,  executors, 
administrators,  or  assigns  forever.  And  my  will  is,  that  in 
case  my  niece,  Mary  Hiles,  shall  happen  to  die,  and  leave  no 
child  or  children,  then  unto  my  niece  Jane  Barnes,"  &c.  Held, 
that  the  words  child  or  children  are  synonymous  with  issue. 
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Lord  Ellenborough  says :  "In  this  case  it  has  been  contended 
that  the  words  'child  or  children*  mean  issue,  and  that  the  first 
•devise  is,  therefore,  either  converted  unto  an  estate  tail  by  the 
limitation  over  on  Mary  Hiles*  dying  and  leaving  no  child  or 
children,  in  which  case  the  limitation  over  is  a  remainder,  and 
harred  by  the  recovery — or,  if  the  first  devise  be  considered  to 
be  in  fee,  that  the  limitation  over  is  too  remote,  as  being  an 
-executory  devise  to  take  eflfect  after  an  indefinite  failure  of 
issue." 

"It  is  true,"  he  proceeds,  "that  the  words  'child  or  children' 
may  mean  issue;  and  where  the  intent  requires  it,  the  word 
''children'  has  not  been  confined  to  the  immediate  descendants, 
though  that  is  its  ordinary  and  proper  sense,  but  has  been  ex- 
tended to  all  the  descendants,  as  in  Wild's  case,  6  Coke,  17a." 
&c.  "And  in  the  present  case  the  words  'child  or  children' 
must  be  construed  to  mean  'issue,'  because  it  is  the  manifest  in- 
tention of  the  testatrix  that  Jane  Barnes  should  not  take  by  the 
devise  over  in  exclusion  of  any  of  the  issue,  however  remote,  of 
Mary  Hiles."  This  "manifest  intention"  was  made  known  by 
the  words  "child  or  children"  only.  The  will  contains  no  other 
expression  of  the  testatrix's  intention. 

In  Doe  V,  Simpson  (3  Man.  and  Grang.  929)  the  testator 
devised  certain  property  to  his  son,  Dr.  John  Simpson,  his  heirs 
and  assigns  forever,  and  added:  "But  if  it  shall  happen 
my  said  son,  Dr.  J.  S.,  shall  die  without  leaving  any  child  or 
<:hildren,  in  that  case  I  give  and  devise"  unto  Mary  and  others, 
who  are  his  illegitimate  offspring.  After  making  certain  other 
provisions,  he  adds,  that  if  his  present  wife  should  leave  no 
issue  to  inherit  certain  other  property  named,  he  gives  it  to 
Mary  and  others,  "as  all  the  other  property  above-mentioned 
given  and  bequeathed  to  my  said  son.  Dr.  J.  S.,  in  case  he  die 
without  issue."  Lord  Denman,  ChJ.,  cites  with  approval  the 
preceding  observations  of  Lord  Ellenborough,  and  adds,  in  re- 
lation to  the  clause  last  cited :  "We  consider  this  an  interpre- 
tation by  the  testator  himself  of  the  word  children,  as  used 
by  him  in  the  previous  part  of  the  will.  It  is  as  if  he  had  said, 
that,  by  the  previous  part  of  his  will,  he  had  given  the  property 
in  dispute  to  his  five  natural  children,  only  in  the  event  of  Dr. 
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John  Simpson  dying  without  issue;  and  he  had  not,  in  fact, 
said  this  unless  the  word  children  be  read,  as  we  think  it  must, 
as  being  synonymous  with  issue." 

In  Hewit  v.  Ireland  (IP.  Williams,  426)  the  objections 
were  twofold :  first,  that  children  "to  be  begotten"  did  not  in- 
clude children  in  existence  at  the  testator's  death;  secondly, 
that  the  remote  descendants  could  not  take.  Lord  Chancellor 
Parker  described  the  objections  as  "alike"  and  "equally  unrea- 
sonable," an  annulled  them  both. 

In  Parkman  v.  Bowdoin  (1  Sumner's  R.  368)  a  devise  was 
to  A.  for  life,  and  after  her  death  to  her  second  son  B.,  and  to 
his  lawfully-begotten  children  in  fee-simple  forever;  but  in 
case  he  should  die  without  lawfully-begotten  children,  to  the 
other  son  of  A.  (C),  and  to  his  lawfully-begotten  children  in 
fee-simple  forever.  At  the  time  of  making  the  will  B.  had  no 
children.  Held,  that  B.  took  a  fee  tail,  with  remainder  to  C. 
on  an  indefinite  failure  of  issue  of  B.  Judge  Story,  in  deciding 
the  case,  examines  all  the  authorities,  from  Wild's  case  (6  Co. 
R.  17)  onwards,  holding  the  word  "children"  to  be  a  word  of 
limitation,  and  not  of  purchase.  He  says :  "To  give  any  just 
eflfect,  then,  to  the  original  devise,  as  well  as  to  the  devise  over, 
the  word  'children'  must  be  construed  as  meaning  issue  or  heirs 
of  the  body.  And,  although  in  its  primary  sense,  the  word 
'children'  is  a  descriptio  personam  who  are  to  take,  there  is  not 
the  slightest  difficulty  in  giving  it  the  other  sense,  where  the 
structure  of  the  devise  requires  it.  There  are  many  authorities 
to  this  effect  in  cases  analogous  to  the  present." 

The  learned  Judge  then  examines  and  reviews  the  case,  a 
portion  of  which  I  have  already  called  attention  to.  These  au- 
thorities fully  establish  the  two  propositions  for  which  the  Re- 
spondents contend : 

First.  That  the  term  "children"  may  include  issue  however 
remote,  and  will  be  held  so  to  include  whenever  the  reason  of 
the  thing  demands  it. 

Secondly.  In  case  of  a  contingent  future  gift  to  the  children 
of  a  first  taker,  followed  by  a  limitation  over  for  want  of  such, 
the  presumption  is  in  favor  of  the  first  taker's  posterity  to  her 
remoter  descendants,  in  preference  to  the  donee  over. 
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I  have  examined  with  care  the  cases  cited  by  the  learned 
counsel  for  the  Appellants,  in  the  elaborate  brief  submitted 
with  his  argtunent. 

None  of  them  seriously  conflict  with  the  general  views  I 
have  laid  down,  although  some  of  them  would  place  greater  re- 
strictions upon  the  rule  construing  the  terms  in  question  than 
would  others.  They  all  admit,  as  does  the  learned  author  of 
the  work  on  Wills  above  quoted,  that  when  the  evident  inten- 
tion of  the  testator  requires  it,  or  when  the  estate  would  fail  if 
such  were  not  the  construction,  that  the  words  child  or  children 
are  to  be  construed  as  meaning  issue  or  remote  descendants. 
Limiting  the  rule  to  this  extent,  the  Appellants'  case  cannot  be 
sustained,  as  I  have  endeavored  heretofore  to  establish.  The 
judgment  should  be  affirmed,  with  costs,  to  be  paid  to  both 
parties  from  the  fund. 

Grover^  J. — The  only  inquiry  in  this  case  is,  in  what  sense 
did  the  testator,  Thomas  Mackaness,  use  the  words  child  and 
children  in  limiting  the  remainder  of  real  estate  devised  to 
trustees  for  the  benefit  of  his  daughter,  Mrs.  Prowitt,  for  life ; 
and  also  in  his  bequest  of  certain  sums  of  money  which  the  tes- 
tator directed  to  be  invested,  and  the  interest  paid  to  her  during 
her  life? 

If  the  words  were  used  in  the  ordinary  popular  sense,  it  is 
clear  that  both  the  real  and  personal  estate  so  devised,  upon 
the  death  of  Mrs.  Prowitt,  passed  to  her  two  nieces,  whose  in- 
terest and  rights  are  represented  by  the  Appellants,  and  not  to 
her  grandchildren,  whose  interest  and  rights  are  represented 
by  the  Respondents. 

The  presumption  is,  that  language  is  used  in  wills  in  its  or- 
dinary sense,  unless  from  an  examination  of  the  entire  will  it 
appears  that  it  was  used  by  the  testator  in  a  different  sense ;  and 
when  this  appears  from  such  examination,  the  language  is  to  be 
construed  in  the  sense  in  which  it  was  used  by  the  testator. 
This  follows  from  the  rule  that  the  intent  of  the  testator  is  to 
be  carried  into  effect,  when  consistent  with  the  rules  of  law; 
and  that  this  intent  must  be  determined  by  the  language  of  the 
instrument,  read  in  the  light  of  the  extrinsic  facts  in  reference 
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to  which  the  langfuage  was  used  by  the  testator.  It  is  not  dis- 
puted but  that  child  and  children,  in  the  ordinary  use,  include 
only  descendants  in  the  first  degree,  and  that  descendants  in  the 
second  or  more  remote  degree  do  not  come  within  such  descrip- 
tion. 

It  is  therefore  incumbent  upon  the  Respondents  to  show  that 
in  the  will  in  question  the  words,  in  limiting  the  property  after 
the  death  of  Mrs.  Prowitt,  were  used  in  a  different  sense,  It  is 
claimed  by  the  Respondents  that,  for  the  purpose  of  declaring^ 
the  limitations  of  the  property  in  question,  it  was  used  as  syn- 
onymous with  issue.  This,  I  think,  clearly  appears,  as  to  the 
real  estate,  from  the  clause  limiting  the  same.  As  to  this,  the 
testator,  in  the  second  clause  of  his  will,  after  devising  the  real 
estate  to  trustees  in  trust  for  his  daughter  Mary  Prowitt  for 
life,  proceeds:  "And  after  the  decease  of  my  said  daughter 
Mary  Prowitt,  to  the  use  of  all  and  every  the  children  of  my 
said  daughter  Mary  Prowitt,  lawfully  to  be  begotten,  then 
living;  if  one  child  only,  to  him  or  her  the  whole,  and  to 
his  or  her  heirs  and  assignees  forever;  and  if  more  than 
one  child,  then  to  them,  their  heirs  and  assignees  forever,  in 
equal  parts  to  be  divided,  and  to  the  respective  heirs  of  the  body 
and  bodies  of  all  and  every  such  child  and  children  lawfully 
issuing."  The  testator  then  repeats  the  devise  to  her  child  and 
children,  as  above,  and  adds :  "And  in  case  every  such  child  or 
children  should  happen  to  die  before  the  decease  of  their 
mother,  leaving  lawful  issue,  then  I  do  give  and  devise  the 
part  or  parts  of  such  child  or  children  so  dying  unto  the  several 
and  respective  heirs  of  the  body  and  bodies  of  all  and  every 
such  child  and  children  lawfully  issuing,  and  to  their  several 
and  respective  heirs  and  assigns  forever." 

He  then  gives  power  to  the  trustees  to  lease  the  property 
during  the  minority  of  those  entitled,  and  then  further  adds: 
^'And  in  case  my  said  daughter  Mary  Prowitt  shall  not  have  a 
child  living  at  the  time  of  her  death,  then  I  give  and  devise  all 
the  said  real  estate  or  property  so  given  in  trust,"  &c.,  to  his 
two  other  daughters. 

It  is  clear  that  in  the  above  clause  the  testator  used  the 
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words,  child  living  at  her  death,  as  equivalent  to  issue  living 
at  that  time.  He  had  carefully  provided  that,  upon  the  death 
of  any  child  leaving  issue,  during  the  life  of  the  mother,  the 
share  of  such  child  should  go  to  the  issue.  It  would  be  absurd 
to  suppose  that  his  design  was,  that  in  case  all  the  children  died 
during  the  life  of  the  mother,  none  of  the  issue  should  take,  but 
that  if  one  child  survived  the  mother,  all  the  issue  of  deceased 
children  should  take.  That  is  not  the  fair  import  of  the  lan- 
guage employed  by  the  testator.  I  think  it  clear  that  the 
grandchildren  of  Mrs.  Mary  Prowitt  take  the  real  estate  under 
the  will,  to  the  exclusion  of  her  nieces— daughters  of  her  two 
sisters. 

As  to  the  sums  of  money  invested  for  the  benefit  of  Mrs. 
Prowitt  for  life,  it  is  not  quite  so  clear.  This  is  bequeathed  to 
her  child  or  children  at  her  decease,  the  same  as  the  real  estate, 
and  in  case  she  has  no  child  living  at  the  time  of  her  death,  it  is 
given  to  her  sisters,  in  like  manner,  without  any  provision  that 
in  case  of  the  death  of  any  of  her  children  during  her  life,  leav- 
ing issue,  such  issue  should  take  the  share  that  would  have  be- 
longed to  the  parent  in  case  such  parent  had  survived  Mrs. 
Prowitt. 

Upon  a  close  examination  of  the  fourth  clause  of  the  will,  in 
which  the  testator  makes  provision  for  his  daughter  Margaret 
and  her  children  (if  any),  it  will  be  found  that  child,  children, 
and  issue  are  used  by  the  testator  as  synonjrmous  to  convey  the 
same  idea,  and  these  words  are  used  in  this  sense  apparently  to 
avoid  tautology.  This,  I  think,  shows  that  the  words  "child 
living"  were,  in  other  parts  of  the  will,  used  in  the  sense  of 
issue  living,  and  that  the  idea  of  the  testator  in  devising  this 
money  to  the  sisters,  &c.,  in  case  Mrs.  Prowitt  had  no  children 
living  at  the  time  of  her  death,  was  that  if  she  had  no  issue 
living  at  that  time;  but  that  if  she  had  issue  living,  such  issue 
should  take  the  money. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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ISAAC  BUTTS,  Respondent,  v.  WILLIAM  WOOD  and 

Others,  Appellants. 

Trust — Incorporation — Director. 

One  holding  a  position  of  trust  cannot  use  it  to  promote  his  individual 
interest  by  buying,  selling,  or  in  any  manner  disposing  of  the  trust  prop- 
erty committed  to  his  care. 

A  director  of  a  plank-road  company,  who  is  likewise  the  secretary  and 
treasurer  of  the  company,  cannot,  a$  director,  vote  himself  extra  com- 
pensation as  secretary  and  treasurer,  without  infringing  the  above  prin- 
ciple. 

This  action  was  brought  mainly  to  set  aside  the  proceedings 

Corporations — Branch  of  trust  by  officers — Relief.  56  N. 
Y.  461 ;  84  AT.  K  202;  88  N.  Y.  59;  120  N.  Y.  143  (30  St. 
Rep.  142) ;  122  N.  Y.  435  (34  St.  Rep.  30) ;  147  N.  Y.  247 
(69  St.  Rep.  526) ;  52  Hun,  387  (24  St.  Rep.  453;  5  N.  Y. 
Supp.  305) ;  41  App.  Div.  445  (58  N.  Y.  Supp.  866;  29  Civ. 
Proc.  363). 

Corporations — Directors — As  trustees.  6  Hun;  372;  9 
Hun,  702;  iA  Hun,  344  (27  St.  Rep.  98;  7  N.  Y.  Supp.  535)  ; 
47  How.  Pr.  223 ;  57  How.  Pr.  70;  3  How.  N.  S.  221 ;  4  Abb. 
N.  C.  430;  16 St.  Rep.  211  (I  N.  Y.  Supp.  363). 

Directors — Quorum — Interested  members.  38  N.  Y.  204; 
80  N.  Y.  535 ;  86  AT.  F.  46;  120  N.  Y.  62  (30  St.  Rep.  263)  ; 
40  Hun,  157;  62  Hun,  24  (41  St.  Rep.  906;  16  AT.  Y.  Supp. 
448)  ;  54  Barb.  48;  37  How.  Pr.  115  (5  Abb.  N.  S.  439)  ;  2 
How.  N.  S.  254;  55  Super.  Ct.  97  (8  St.  Rep.  157)  ;  84  N.  Y. 
Supp.  867  (14  Ann.  Cos.  104)  ;  20  N.  Y.  Supp.  467. 

Action  by  stockholders — Fraud  on  corporation — Refusal  to 
sufi.  35  Hun,  360;  72  Hun,  390  (55  St.  Rep.  67;  25  N.  Y. 
Supp.  563;  31  Abb.  N.  C.  37;  39  How.  Pr.  70;  45  5"/.  Rep. 
526  (19  N.  Y.  Supp.  94)  ;  15  N.  Y.  Supp.  708. 

Contracts— Who  may  enforce.  92  Hun,  139  (71  5"^  Rep. 
72S;36N.  Y.  Supp.  5SS). 

Corporations — Contract  by  officer  for  his  own  benefit.  1 
Hun,  212  (4  T.  &  C.  23)  ;  5  Hun,  217;  47  Hun,  236  (14  St. 
Rep.  245;  28  Week.  Dig.  117);  50  How.  Pr.  524.  14  Ahb. 
N.  C.  264. 
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of  the  Defendants,  as  directors  of  the  Rochester  and  Webster 
Plank-road  Company,  in  voting  to  the  Defendant,  Daniel 
Wood,  without  competent  authority  to  do  so,  extraordinary 
compensation  for  his  alleged  services  as  secretary,  and  other- 
wise. 

This  is  the  only  part  of  the  case  that  comes  before  this 
Court — ^the  decision  of  the  referee  on  all  other  matters  involved 
in  the  original  litigation  having  been  acquiesced  in  by  the  par- 
ties. 

The  Plaintiff,  who  sues  for  himself  as  a  stockholder  in  the 
company,  and  for  all  other  stockholders  who  choose  to  make 
themselves  parties  to  the  action,  states  in  his  complaint  that  the 
Defendant,  Daniel  Wood,  had  been  appointed  to  be  the  secre- 
tary and  treasurer  of  the  company,  under  a  resolution  that  his 
compensation  should  be  one  per  cent,  of  the  receipts  of  the 
company,  and  fifty  cents  per  week  in  addition.  This  resolution 
was  adopted  December  17,  1855,  and  has  not  been  repealed  or 
modified. 

At  a  meeting  of  the  board  of  directors  of  the  company,  held 
July  5,  1859,  there  were  present  three  of  the  directors.  The 
three  were  Daniel  Wood,  his  father,  William  Wood,  and  his 
kinsman,  John  Cornwall.  At  this  meeting  a  claim  was  pre- 
sented by  Daniel  Wood,  for  services  as  secretary  and  treasurer, 
to  the  amount  of  $933.33,  which  was  audited,  allowed,  and 
ordered  to  be  paid  by  the  treasurer,  the  person  who  presented 
the  claim. 

It  seems  to  be  conceded  that  this  amount  was  greater  than 
would  have  been  his  due  under  the  resolution  of  December, 
1855,  for  the  reason  that  questions  were  mooted  on  the  trial  as 
to  whether  or  not  his  services  were  worth  more,  or  his  duties 
more  or  less  laborious,  than  those  of  his  predecessor,  who 
worked  under  the  resolution  of  December,  1855. 

The  case  was  referred  to  Hon.  T.  R.  Strong,  and  resulted  in 
a  report,  dated  April  12,  1861,  in  favor  of  the  Plaintiff.  Judg- 
ment thereon  was  entered  May  16,  1861,  and  upon  a  case  with 
exceptions,  the  Defendants  appealed  to  the  Supreme  Court,  at 
General  Term,  where  the  judgment  of  the  Court  below  was 
affirmed.  28 
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From  that  judgment  the  Defendants  now  appeal  to  this 
Court. 

Daniel  Wood  for  Appellants. 
IV.  F.  Cogswell  for  Respondent. 

FuLLERTON^  J. — The  bill  of  the  Defendant,  Daniel  Wood^ 
was  presented,  audited,  and  ordered  to  be  paid  at  a  meeting  of 
the  board  of  directors  of  the  company,  on  the  5th  day  of  July,, 
1859,  when  but  three  of  the  five  directors  who  composed  the 
board  were  present ;  the  Defendant,  Daniel  Wood,  being  one  of 
those  present,  and  his  father,  William  Wood,  and  John  Corn- 
wall, another  kinsman,  being  the  other  two.  This  board,  as 
thus  constituted,  had  no  authority  to  entertain  the  bill  in  ques- 
tion, or  to  do  anything  in  relation  to  it.  Daniel  Wood  being- 
the  clahnant,  was  disqualified  from  acting,  because  he  could 
not  deal  with  himself,  and  without  him  there  was  no  quorum 
of  the  directors,  and  they  had  no  authority  to  transact  busi- 
ness. 

The  relation  existing  between  Daniel  Wood  and  the  corpora- 
tion was  that  of  trustee  and  cestui  que  trust  (Robinson  v. 
Smith,  3  Paige,  222;  Angell  &  Ames,  258,  260;  Cumberland 
Coal  Co.  V.  Sherman,  30  Barb.  571 ;  Aberdeen  Railway  Co.  v. 
Blaikie  Bros.,  1  Macq.  461). 

This  being  the  case,  I  am  disposed  on  this  ground  alone  to 
think  that  the  action  of  these  directors, was  void.  The  rule  that 
one  holding  a  position  of  trust  cannot  use  it  to  promote  his  in- 
dividual interest  by  buying,  selling,  or  in  any  way  disposing  of 
the  trust  property,  is  now  rigidly  administered  in  every  enlight- 
ened nation,  and  its  usefulness  and  necessity  become  more  and 
more  apparent.  A  careful  examination  of  the  testimony  in  this 
case  shows  that  Wood  could  not  have  enforced  this  claim 
against  the  company,  and  the  circumstances  under  which  it  was 
allowed  and  paid  were  a  fraud  upon  its  stockholders.  To  per- 
mit such  a  transaction  to  stand  would  be  a  reproach  to  the  ad- 
ministration of  justice.  The  authorities  maintaining  the  inval- 
idity of  any  act  of  a  trustee  in  violation  of  his  trust  are  numer- 
ous. It  is  sufficient  to  refer  to  the  learned  and  exhaustive 
opinion  of  Davies,  J.,  in  Gardner  v,  Ogden  (22  New  York  R.^ 
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p.  332),  where  the  whole  subject  is  ably  discussed,  and  the 
leading  authorities  collected.  No  principle  of  law  is  better 
settled  and  understood,  and  there  is  none  more  useful  in  its  re- 
sults. 

The  payment  of  this  bill  being  a  fraud  upon  the  stockholders, 
the  action  was  properly  brought  against  the  three  trustees  to 
recover  the  damages  they  had  caused,  and  the  judgment  ren- 
dered seems  in  every  way  calculated  to  promote  the  ends  of 
justice.    It  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 


ALEXANDER  McCOTTER,  Appellant,  v.  THE  MAY- 
OR, ALDERMEN,  AND  COMMONALTY  OF  THE 
CITY  OF  NEW  YORK,  Respondents. 

Contract  for  Sale  of  Real  Estate — Meeting  of  Minds— Equity. 

A  mere  proposition  to  a  municipal  corporation  to  sell  land  and  to  fix  the 
price  thereof  by  arbitration,  and  the  appointing  in  the  form  agreed  of 
arbitrators  to  fix  the  price  per  acre,  is  not  such  a  meeting  of  the  minds 
of  the  parties  upon  the  terms  of  purchase  and  sale  as  to  constitute  a  con- 
tract enforcible  in  equity. 

This  action  was  brought  in  1859,  to  compel  the  specific  per- 
formance of  an  alleged  agreement  on  the  part  of  the  Respond- 
ents to  purchase  from  the  Appellant  certain  lands  situate  on 
Ward's  Island,  in  the  East  River,  of  a  large  part  of  which 
island  the  Respondents  were  already  the  owners,  or  to  recover 
damages  for  the  breach  of  such  alleged  agreement. 

The  action  was  referred  to  John  L.  Mason,  Esq.,  as  sole 
referee,  to  hear,  try,  and  determine  the  same. 

On  the  trial  a  voluminous  mass  of  testimony  was  introduced, 
from  which  a  brief  statement  of  the  facts  is  condensed,  so  far 
as  they  are  necessary  to  illustrate  the  opinion  of  this  Court. 

Early  in  1857,  the  Plaintiff  made  a  proposition  to  the  corpor- 

Contract— Meeting  of  minds.  134  N.  Y.  24  (45  St.  Rep. 
379)  ;  48  St.  Rep.  669  (20  N.  Y.  Supp.  706). 
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ation  of  the  dty  of  New  York,  to  convey  to  them  the  lands 
described  in  the  complaint,  of  which  he  claimed  to  be  the  owner 
by  contract  title. 

His  proposition  was,  according  to  the  Plaintiff's  statement, 
that  the  Defendants  might  take  the  lands  at  a  stipulated  price, 
or,  if  that  was  not  satisfactory,  the  Plaintiff  would  submit  the 
matter  to  two  arbitrators,  one  to  be  chosen  by  the  Mayor,  and 
one  by  himself. 

In  the  the  proposition  the  land  was  particularly  defined,  and 
the  numbers  of  the  lots  given. 

The  water  grants  to  be  included  were  all  the  water  grants 
around  the  island,  except  what  were  previously  sold. 

On  the  31st  December,  1857,  the  Common  Council  passed  a 
resolution,  which  was  approved  by  the  Mayor,  whereby  the 
latter  was  "authorized  and  directed  to  appoint  one  arbitrator, 
to  meet  with  one  arbitrator  to  be  appointed  by  the  owner,  Alex- 
ander McCotter,  of  all  the  private  property  and  water-rights 
not  owned  by  the  Commissioners  of  Emigration,  or  the  city  of 
New  York,  on  Ward's  Island;  which  two  arbitrators,  if  they 
cannot  agree,  shall  have  the  power  to  select  a  third,  provided 
said  McCotter  can  give  such  satisfactory  title  as  shall  be  ap- 
proved by  the  Corporation  Counsel ;  and  said  decision  shall  be 
binding  for  the  purchase  of  said  property  by  the  corporation  of 
the  city  of  New  York." 

Two  arbitrators  were  appointed,  one  on  behalf  of  the  Plain- 
tiff, who,  on  the  13th  day  of  February,  1858,  made  an  award, 
finding  the  area  of  the  upland  property  claimed  by  the  Plain- 
tiff to  be  thirty-one  acres  and  upward,  of  the  value  of  $2,500 
per  acre,  and  of  the  water-rights  and  privileges  in  front  of  the 
same  to  be  of  the  area  of  nearly  forty-nine  acres,  of  the  value 
of  $100  per  acre. 

On  March  2,  1858,  the  Common  Council  rescinded  the  reso- 
lution for  the  appointment  of  arbitrators,  and  such  rescission 
received  the  approval  of  the  Mayor,  March  5,  1858. 

In  August,  1858,  the  Common  Council  passed,  over  the 
Mayor's  veto,  a  resolution,  of  which  the  following  is  a  copy : 
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"Resolved,  That  the  Comptroller  be  authorized  and  directed 
to  purchase  from  A.  McCotter,  all  the  land  situated  on  Ward's 
Island,  not  now  owned  by  the  city  of  New  York,  or  by  the 
Commissioners  of  Emigration,  including  uplands,  roads,  and 
water-grants,  to  the  Harbor  Commissioners'  bulkhead  line,  ac- 
cording to  a  map  made  by  A.  Kurth  and  Rosa,  civil  engineers, 
dated  January,  1858,  to  which  the  said  McCotter  can  furnish, 
or  cause  to  be  given  a  good  and  sufficient  title,  to  be  approved 
by  the  Counsel  to  the  Corporation;  and  the  Comptroller  is 
further  authorized  and  directed  to  issue  city  bonds  at  per 
cent.,  for  the  payment  of  the  same,  upon  the  said  McCotter 
withdrawing  all  or  any  claims  or  suit  he  may  have  against  the 
city  by  virtue  of  any  previous  arrangement  or  agreement  with 
the  city  government." 

Before  this  time,  and  on  May  17,  1858,  the  Plamtiff  had 
offered  the  lands  on  the  island  to  which  he  could  give  a  satis- 
factory title  for  $1,500  an  acre,  but  on  condition  that  the  offer 
should  be  accepted  and  "settled"  up,  and  fully  consummated  at 
"once,"  and  "closed  without  delay." 

On  May  27,  1858,  McCotter  withdrew  this  proposition. 

On  the  18th  of  October,  1858,  the  Plaintiff,  having  previous- 
ly produced  to  the  Counsel  to  the  Corporation  his  evidence  of 
title  to  the  lands  claimed  by  him,  and  which  were  approved  by 
the  said  counsel,  tendered  to  the  Comptroller  conveyances  there- 
of, and  left  the  same  in  escrow  with  him,  and  demanded  pay- 
ment under  his  proposition  of  May  17,  1858,  and  the  Comp- 
troller declined  payment. 

On  the  trial  a  variety  of  questions  arose  as  to  area,  with  re- 
gard to  roads  running  through  the  lands,  and  other  matters,, 
without  entering  into  which  this  case  may  be  properly  decided.. 

On  June  26,1860,  the  referee  decided  in  favor  of  the  specific 
enforcement  of  the  contract  against  the  Defendants,  directing- 
the  simultaneous  delivery  of  the  deeds  and  the  payment  of  the 
alleged  purchase-money. 

On  July  14,  1860,  judgment  was  accordingly  entered,  direct- 
ing the  Defendants  specifically  to  accept  the  proffered  deeds^ 
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and  simultaneously  to  pay  to  the  Plaintiff  $141,394.22  for  prin- 
cipal,  interest,  and  costs. 

An  appeal  to  the  General  Term  was  taken  from  this  judg- 
ment, and  after  argiunent,  on  December  28,  1861,  the  same 
was  reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event. 

From  that  judgment  of  reversal  the  Plaintiff  appeals  to  this 
Court 

D.  McMahon  for  Appellant. 
Richard  O'Gortnan  for  Respondents. 

Wright^  J. — The  complaint,  after  particularly  describing 
the  lands  which  are  the  subject  of  the  alleged  contract,  states 
that  the  Plaintiff  ''made  a  proposition  to  the  Defendant  to  sell 
to  said  Defendant  the  fee-simple  title  to  all  and  singular  the 
lands  afof^said,"  at  and  for  a  reasonable  price,  to  be  ''fixed  by 
arbitration." 

The  premises  described  in  the  complaint,  and  which  were  the 
subject  of  this  offer,  and  to  which  the  phrase  "the  lands  afore- 
said" referred,  consisted  of  the  whole  of  Ward's  Island,  in  the 
East  River,  and  within  the  boundaries  of  the  city  of  New  York, 
except  what  was  already  owned  by  the  city  of  New  York,  the 
Commissioners  of  Emigration,  and  four  lots,  containing  sev^ 
eral  acres,  owned  by  Mr.  Minturn.  This  proposition  was  made 
some  time  in  1857,  but  at  what  precise  time  does  not  appear. 

The  Common  Council  of  the  city  passed  the  following  reso- 
lution, but  whether  in  response  to  the  foregoing  offer  is  left  to 
inference : 

"Resolved,  That  the  Mayor  of  the  city  of  New  York  be,  and 
he  is  hereby  authorized  and  directed  to  appoint  one  arbitrator 
to  meet  with  one  arbitrator  to  be  appointed  by  the  owner,  Alex- 
ander McCotter,  of  all  the  private  property  and  water-rights 
not  owned  by  the  Commissioners  of  Emigration,  or  the  city  of 
New  York,  on  Ward's  Island,  which  two  arbitrators,  if  they 
cannot  agree,  shall  have  power  to  select  a  third,  .  .  .  and 
said  decision  shall  be  binding  for  the  purchase  of  said  property 
by  the  corporation  of  the  city  of  New  York." 

Without  pausing  to  commei\t  on  the  form  of  this  extraordi- 
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nary  resolution  (for  it  submits  nothing  in  terms  to  arbitra 
tion),  it  is  sufficient  to  observe,  that  so  far  as  it  can  be  con- 
sidered a  proposition  to  purchase,  it  embraces  the  land  of  Mhv- 
turn,  in  addition  to  the  property  offered  by  the  Plaintiff. 

Because  the  lands  embraced  within  the  language  of  the  reso- 
lution, and  which  it  may  be  inferred  the  arbitrators  were  to 
appraise,  were  "a//  the  private  property  not  owned  by  the  Com- 
missioners of  Emigration  or  the  city  of  New  York;"  and  it 
was  the  purchase  of  "said  property"  which  the  decision  of  the 
arbitrators  was  to  make  binding. 

Whether  this  resolution  was  called  forth  by  the  offer  of  the 
Plaintiff  is  left  to  inference,  but  it  appears  from  its  terms  that 
it  was  not  an  acceptance  of  it.  The  arbitrators  found  the  value 
of  the  property  "owned  or  claimed  to  be  owned  by  the  said 
McCotter,  or  to  which  he  may  furnish  a  valid  title,"  but  they 
did  not  estimate  the  value  of  the  Mintum  lots,  nor  did  the 
Plaintiff  ever  obtain  the  title  therefor. 

That  it  was  the  object  of  the  city  to  purchase  all  the  lands  on 
the  island  not  owned  by  it,  is  apparent  from  the  language  of 
the  report  of  the  committee  of  the  Common  Council  to  whom 
the  matter  was  referred.  It  was  as  follows :  ''It  is  highly  es- 
sential that  the  city  should  purchase  whatever  property  there 
is  on  the  island  belonging  to  private  individuals,  and  that  forth- 
with," 

Regarding  the  resolution  as  a  reply  to  the  Plaintiff's  offer, 
the  negotiation,  therefore,  amounted  to  just  this:  The  Plain- 
tiff offered  to  sell  to  the  city  of  New  York  property  which  he 
at  the  time  owned  or  controlled,  and  the  city  replied  by  offering 
to  purchase,  not  alone  the  lands  offered,  but  other  lands  in  addi- 
tion thereto,    so  as  to  own  the  whole  island. 

It  therefore  cannot  be  claimed,  down  to  this  point,  that  there 
was  a  contract,  for  the  minds  of  the  parties  never  met. 

The  learned  counsel  for  the  Plaintiff  endeavored  to  answer 
this  objection,  on  the  argument,  by  saying  that  the  Common 
Council  evidently  referred  to  McCotter's  land  only  in  the  reso- 
lution, erroneously  styling  him  as  the  owner  of  all  the  private 
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property  on  the  island,  when  the  papers  before  them  showed 
the  contrary. 

The  difficulty  in  this  argument  is,  that  the  resolution  does 
not  refer  to  any  papers  which  were  before  the  Common  Coun- 
cil, so  as  to  require  them  to  be  construed  together.  Nor  does 
it  appear  that  there  was  anything  before  them,  except  the  orig- 
inal offer  of  McCotter,  which,  having  been  lost,  was  not  pro- 
duced on  the  trial. 

In  giving  the  contents  of  that  offer,  the  Plaintiff  testifies  as 
follows :  "The  proposition,  I  think,  was  that  they  might  take 
the  lands  at  a  stipulated  price,  or,  if  that  was  not  satisfactory,. 
I  would  submit  the  matter  to  two  arbitrators  to  fix  the  value,. 
the  one  to  be  chosen  by  the  Mayor  of  New  York,  and  the  other 
by  myself." 

The  resolution  of  the  Conmion  Council,  on  the  other  hand, 
proposed  two  arbitrators,  and  clothed  them  with  the  power  to 
select  a  third,  in  case  they  could  not  agree. 

This  was  not  an  acceptance,  and  the  minds  of  the  parties 
did  not  meet. 

These  considerations,  together  with  the  fact  that  no  offer 
was  ever  made  to  convey  the  property  under  the  alleged  con- 
tract, disposes  of  this  part  of  the  case 

But  it  is  alleged  that  there  is  still  another  and  subsequent 
contract  between  the  parties,  in  relation  to  the  same  lands, 
which  the  Plaintiff  claims  to  enforce,  and  which  arose  as  fol- 
lows: 

Subsequently  to  the  award  of  the  arbitrators,  and  on  the 
second  day  of  March,  1858,  the  Common  Council  rescinded  the 
resolution  authorizing  the  arbitration,  and  then,  in  August, 
1858,  by  another  resolution,  "authorized  and  directed  the 
Comptroller  of  the  city  of  New  York  to  purchase  from  A.  Mc- 
Cotter all  the  land  situate  on  Ward's  Island,  not  owned  by  the 
city  or  the  Commissioners  of  Emigration,  .  .  ,  to  which 
the  said  McCotter  cotdd  furnish  or  cause  to  be  given  a  good 
and  sufficient  title," 

Prior  to  this  resolution,  and  on  the  17th  day  of  May,  1858,. 
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the  Plaintiff  offered  the  lands  on  the  island  to  which  he  could 
give  a  satisfactory  title  for  $1,500  per  acre,  on  condition,  among 
other  things,  that  the  matter  should  be  closed  without  delay. 

This  proposition,  not  having  been  accepted,  was  withdrawn 
on  the  27th  day  of  the  same  month,  and  before  the  last-named 
resolution  of  the  Conunon  Council  was  passed. 

Immediately  after  the  resolution  of  August,  1858,  the  Plain- 
tiff submitted  to  the  Counsel  to  the  Corporation  the  evidences 
of  his  title  to  the  lands  to  which  he  proposed  to  give  a  title, 
which  were  approved  by  that  officer,  and  a  deed  in  due  form 
was  executed,  and  tendered  to  the  Comptroller  of  the  city,  con- 
veying said  lands,  which  was  refused.  But  it  is  not  even  sug- 
gested that  the  Comptroller,  in  virtue  of  the  power  conferred 
on  him  by  the  resolution,  ever  opened  negotiations  for  the  pur- 
chase of  the  lands  in  question,  nor  does  it  appear  that  the 
Plaintiff  ever  requested  him  to  do  so. 

The  second  offer  of  the  Plaintiff  to  sell  the  lands  had  been 
withdrawn  when  the  last  resolution  was  passed,  and  even  had 
it  been  otherwise,  the  resolution  could  not  be  construed  as  an 
acceptance  of  it. 

It  is  true  that  it  authorized  and  directed  the  Comptroller  to 
buy  the  lands,  but  it  did  not  fix  the  price  which  he  was  to  pay 
for  them,  and  that  important  part  of  the  contract  was  left  open 
for  negotiation,  as  well  as  the  terms  of  payment.  The  Comp- 
troller was  authorized  and  directed  to  issue  city  bonds  for  the 
payment  of  the  lands — a  matter  which  McCotter  did  not  appear 
to  have  ever  proposed  or  agreed  to.  And  even  the  rate  of  in- 
terest which  the  bonds  were  to  bear  was  left  blank  in  the  reso- 
lution itself. 

From  the  whole  case  it  is  evident  that  no  contract  between 
the  parties  was  ever  made. 

The  judgment  of  the  General  Term  must,  therefore,  be  af- 
firmed, with  costs. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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THE  PRESIDENT,  DIRECTORS  AND  COMPANY  OF 
THE  WESTFIELD  BANK,  Respondents,  v.  PETER  P. 
CORNEN,  Appellant. 

Principal  and  Agent — Corporation — Director — Notice, 

Wherever  the  *very  act  of  the  agent  is  authorized  by  the  terms  of  the 
power,  and  the  act  is  in  itself  warranted  by  the  terms  used,  such  act  is 
binding  on  the  principal  as  to  all  persons  dealing  in  good  faith  with  the 
agent    In  such  case  the  apparent  authority  is  the  real  authority. 

Notice  to  a  director  of  a  bank  that  a  note  discounted  by  the  bank  is  an 
accommodation  note,  is  notice  to  the  bank  only  in  cases  where  the  director 
was  acting  as  the  agent  of  the  bank  at  the  time  of  the  notice. 

It  is  upon  the  principle  that  the  agent  stands  in  the  stead  of  the  prin- 
cipal only  while  acting  as  his  agent. 

Parker,  J. — The  action  is  brought  upon  a  promissory  note 
for  $3,000,  purporting  to  have  been  made  by  the  Defendant, 
by  his  attorney,  H.  A.  Bartlett,  dated  18th  September,  1860, 
payable  three  months  from  date,  to  the  order  of  Carson  & 
Hard,  and  by  them  endorsed  to  Jessup  &  Laflin,  who  endorsed 
it  to  the  Plaintiffs. 

It  appeared  upon  the  trial  that  Bartlett,  who  made  the  note 
in  the  Defendant's  name,  was  his  attorney  in  fact,  for  him  in 
his  name,  place,  and  stead,  to  sign  all  notes  and  checks,  and 
accept  all  drafts,  in  conducting  his  business,  as  then  prosecuted 
by  him  in  the  city  of  New  York;  that  the  note  was,  at  the  re- 
quest of  Jessup  &  Laflin,  discounted  by  the  Plaintiffs  before 
maturity,  in  the  usual  course  of  business,  for  the  benefit  of  Car- 
son &  Hard. 

Banks— Knowledge  of  officers,  82  N.  Y.  308;  111  N.  Y. 
457  (19  St  Rep,  133) ;  18  Hun,  141,  315;  23  Hun,  503;  65 
App.  Div,  213  (73  A^  Y.  Supp.  533)  ;  4  Daly,  312. 

Lloyd's  insurance — Change  in  personnel — Effect.  21  Misc. 
290  (47  N.  Y.  Supp.  201 ;  4  Ann.  Cas.  362). 

Agent — When  principal  bound  by  act  of.  2  Hun,  61  (4 
T.  &  C.  262) ;  11  Hun,  488;  26  Hun,  127;  6  T.  6-  C.  403;  6 
Lans.  144;  17  St.  Rep.  330  {I  N.Y.  Supp.  483) ;  28  Week. 
Dig.  531. 
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The  Defendant  offered  to  show  that  the  note  was  made  as 
an  accommodation  for  Carson  &  Hard,  and  not  in  the  usual 
scope  of  Defendant's  business,  and  without  his  knowledge  or 
counsel.  This  was  objected  to  by  the  Plaintiffs,  and  excluded 
by  the  Court,  to  which  ruling  the  Defendant  excepted. 

It  was  shown  that  Jessup  was  one  of  the  directors  of  the 
Plaintiff's  bank,  and  that  he  knew  the  object  for  which  the  note 
was  made,  but  he  had  no  power  to  direct  the  note  to  be  dis- 
counted, and  did  not  so  direct. 

The  counsel  for  the  Defendant  then  renewed  the  same  offer, 
on  the  ground  that  the  bank  had  notice  that  the  note  was  an 
accommodation  note  through  Jessup,  a  director.  This  was  ob- 
jected to  by  Plaintiff's  counsel,  and  excluded  by  the  Court,  and 
the  Defendant  excepted. 

When  the  Plaintiffs  rested  their  case,  the  Defendant  moved 
for  a  dismissal  of  the  complaint  on  the  grounds : 

1.  That  the  evidence  in  the  case  shows  that  the  authority  of 
the  agent  Bartlett  was  a  special  authority,  and  limited  to  the 
business  of  the  Defendant. 

2.  That  there  is  no  proof  that  Bartlett,  in  giving  the  note  in 
question,  acted  within  the  scope  of  his  agency,  and  had  au- 
thority to  give  it. 

3.  The  authority  of  the  agent  Bartlett  being  special  and 
limited,  and  the  Defendant  having  offered  to  show  that  the  note 
was  an  accommodation  note,  the  Plaintiffs  must  show  them- 
selves to  be  bona  fide  holders. 

The  motion  was  denied,  and  the  Defendant  excepted. 

The  Defendant  called  Jessup  as  a  witness,  and  asked  him  the 
following  question :  "At  the  time  the  note  was  made,  was  there 
another  note  made  for  the  same  purpose,  and  subsequently 
diverted  to  other  purposes  by  you?"  The  Plaintiffs'  counsel 
objected  to  the  question  as  immaterial  and  irrelevant,  and  the 
objection  was  sustained,  to  which  ruling  the  Defendant  ex- 
cepted. 

The  following  question  was  then  put  by  the  Defendant's 
counsel  to  the  witness:  "Were  you  and  Laflin,  at  the  time  the 
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note  was  made,  creditors  of  Carson  &  Hard?"  The  ^estion 
was  objected  to  by  Plaintiffs'  counsel  as  immaterial  and  ir- 
relevant. The  Court  sustained  the  objection,  and  the  Defend- 
ant's counsel  excepted. 

The  evidence  being  closed,  the  Defendant's  counsel  asked 
that  the  question,  whether  the  Plaintiffs  had  notice  that  the 
note  was  an  accommodation  note,  should  be  submitted  to  the 
jury,  and  that  they  should  be  instructed,  that,  if  they  found  the 
Plaintiffs  had  such  notice,  then  the  Defendant  would  be  entitled 
to  a  verdict.  The  Judge  refused  the  request,  and  directed  the 
jury  to  find  a  verdict  for  the  Plaintiffs,  for  the  amount  of  the 
note  and  interest,  to  which  the  Defendant's  counsel  excepted. 
The  jury  rendered  a  verdict  for  the  Plaintiffs  for  $3,063. 50„ 
upon  which  judgment  was  entered.  Upon  appeal  to  the  Gen- 
eral Term  the  judgment  was  affirmed. 

.  There  is  no  doubt  that  the  Plaintiffs  are  bona  fide  holders  of 
the  note  for  value,  unless  they  are  chargeable  with  notice  of  its 
being  an  accommodation  note,  by  reason  of  notice  of  that  fact 
to  Jessup,  a  director.  If  they  are  bona  fide  holders  of  the  note, 
for  value,  under  the  rule  which  is  now  well  settled  they  are 
entitled  to  recover  against  the^  Defendant,  notwithstanding  the 
fact  that  his  attorney  exceeded  his  authority  in  making  it.  The 
principle  is,  as  stated  in  North  River  Bank  v.  Aymar  (3  Hill, 
262)  :  "Whenever  the  very  act  of  the  agent  is  authorized  by 
the  terms  of  the  power — that  is,  whenever  by  comparing  the 
act  done  by  the  agent  with  the  words  of  the  power — ^the  act  is 
in  itself  warranted  by  the  terms  used,  such  act  is  binding  on  the 
constituent,  as  to  all  persons  dealing  in  good  faith  with  the 
agent.  Such  persons  are  not  bound  to  inquire  into  facts  aliunde. 
The  apparent  authority  is  the  real  authority."  This  principle, 
although  the  case  was  reversed  by  the  Court  for  the  Correction 
of  Errors,  has  been  since  recognized  and  established  by  numer- 
ous cases  in  this  court  (Farmers'  Bank  v.  Butchers  and 
Drovers'  Bank,  4  Kern,  627;  S.  C  16  N.  Y.  R.  135;  Griswold 
V.  Haven,  25  N.  Y.  R.  595 ;  Exchange  Bank  v.  Monteath,  26 
N.  Y.  R.  505 ;  Bank  of  New  York  v.  Bank  of  Ohio,  29  N.  Y. 
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R.  619).  The  note  being  negotiable,  the  maker  is  deemed  in 
law  to  enter  into  a  contract  with  every  one  to  whom  it  is  after- 
ward negotiated;  so  that  the  Plaintiflfs  thus  stand  in  privity 
with  the  Defendant,  and  are  within  the  rule,  dealing  in  good 
faith  with  the  agent,  notwithstanding  the  payees  and  their  im- 
mediate endorsers  had  notice  that  the  agent  was  transcending 
his  authority  in  the  making  of  the  note  (Farmers'  and  Me- 
chanics' Bank  v.  Butchers  and  Drovers'  Bank,  16  N.  Y.  R.  141 ; 
Griswold  V.  Haven,  25  N.  Y.  R.  602). 

This  principle  disposes  of  the  exception  to  the  refusal  to  dis- 
miss the  complaint,  and  brings  us  to  an  examination  of  the 
question,  whether  notice  to  Jessup,  that  the  note  was  an  accom- 
modation note,  was  notice  to  the  Plaintiflfs.  It  is  to  be  remem- 
bered that  Jessup,  although  a  director  of  PlaintiflFs'  bank,  was 
not  acting  as  such  in  the  discounting  of  the  note,  and,  so  far 
as  was  shown,  or  oflFered  to  be  shown,  notice  of  the  object  for 
which  the  note  was  made  was  not  given  to  him  as  such  director. 

He  was  no  agent  of  the  bank  in  this  transaction,  and  the  rule 
that  notice  to  an  agent  is  notice  to  the  principal,  does  not  apply. 
It  was  said  by  Ch.  J.  Nelson,  in  Bank  of  U.  S.  v,  Davis  (2  Hill, 
463)  :  "I  agree  that  notice  to  a  director,  or  knowledge  derived 
by  him  while  not  engaged  oflScially  in  the  business  of  the  bank, 
cannot  and  should  not  operate  to  the  prejudice  of  the  latter. 
This  is  clear  from  the  ground  and  reason  upon  which  the  doc- 
trine of  notice  to  the  principal  through  the  agent  rests.  The 
principal  is  chargeable  with  this  knowledge,  for  the  reason  that 
the  agent  is  substituted  in  his  place,  and  represents  him  in  the 
particular  transaction;  and  as  this  relation,  strictly  speaking, 
exists  only  while  the  agent  is  acting  in  the  business  thus  dele- 
gated to  him,  it  is  proper  to  limit  it  to  such  occasions."  This 
agrees  with  the  decision  of  the  Court  in  National  Bank  v,  Nor- 
ton (1  Hill,  572).  In  that  case  one  member  of  the  firm,  after 
dissolution,  renewed  a  partnership  note  held  by  the  Plaintiflfs, 
without  authority  from,  or  knowledge  of  Norton,  his  late  co- 
partner. Before  the  making  of  the  note  in  question,  one  of 
the  directors  of  the  Plaintiflfs'  bank  knew  of  the  dissolution  of 
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the  firm»  and  the  question  was  whether  such  knowledge  was 
notice  to  the  Plaintiffs.  At  the  Circuit  it  was  held  that  it  was, 
and  the  Plaintiffs  were  nonsuited.  A  motion  was  made  to  the 
Court,  in  banc,  in  a  case  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  which  was  granted.  The  Court  say :  "In  the  case  at  bar 
the  learned  Judge  held  that  proof  of  publishing  the  notice, 
and  actual  knowledge  in  the  director  whose  duty,  as  one  of  the 
board,  it  was  to  pass  on  the  discount  and  renewal  of  notes, 
and  who  was,  therefore,  to  be  regarded  as  the  agent  of  the 
Plaintiffs,  was  sufficient  proof  of  their  knowledge.  In  this  we 
think  he  erred.  The  board  were  the  agents  for  the  purposes 
mentioned,  and  they  should  acquire  this  sort  of  knowledge  as 
such^-or,  at  least,  the  firm  should  show  notice  brought  home 
to  some  other  agent  specially  authorized  by  the  bank,  or  by  the 
course  of  their  business  to  receive  it"  (See  also  Angell  & 
Ames  on  Corporations,  §§  307,  308,  and  cases  cited.) 

In  the  case  before  us,  I  think  the  knowledge  of  Jessup,  that 
the  note  was  an  accommodation  note,  was  not  notice  of  that 
fact  to  the  Plaintiffs. 

The  question  put  to  the  witness  Jessup,  whether,  at  the  time 
the  note  in  question  was  made,  another  note  was  made  for  the 
same  purpose,  and  subsequently  diverted  to  other  purposes  by 
him,  was  manifestly  immaterial  and  irrelevant,  and,  therefore, 
properly  excluded. 

The  same  is  true  of  the  question  whether  Jessup  &  Laflin 
were  creditors  of  Carson  &  Hard,  at  the  time  when  the  note  in 
question  was  made. 

There  was  no  question  to  be  submitted  to  the  jury,  and  they 
were  properly  directed  to  find  a  verdict  for  the  Plaintiffs. 

The  judgment  should  be  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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ALCESTE  BUTTON,  Respondent,  v.  EMANUEL  Mc- 
CAULEY, Appellant. 

Breach  of  Promise— Evidence — Mitigation — Conduct  of  PlaintifF, 

In  an  action  for  damages  for  a  breach  of  promise  to  marry,  it  is  com- 
petent to  prove  any  misconduct  on  the  part  of  the  Plaintiff,  showing  her 
to  be  an  unfit  companion  in  married  life,  in  mitigation  of  damages. 

Under  the  general  issue  in  such  action  it  is  competent  for  the  Defend- 
ant to  prove  in  mitigation  of  damages  that  Plaintiff  was  in  the  habit 
of  drinking  intoxicating  liquors  to  excess. 

W.  F.  Cogswell  for  Respondent. 
T.  R.  Strong  for  Appellant. 

Grover,  J. — ^The  declaration  of  Defendant  to  the  Plaintiff 
that  he  would  make  a  good  home  for  her,  was  competent  evi- 
dence, in  connection  with  the  other  conversation  had  at  the 
time.  It  tended  to  prove  the  contract  of  marriage  alleged  by 
the  Plaintiff.  The  same  may  be  said  of  his  declaration  to  her, 
that  he  would  build  a  brick  house,  and  fit  it  up  nice,  keep  a  car- 
riage, &C. 

The  Defendant  offered  to  prove  that  the  Plaintiff,  while  she 
was  living  with  him,  drank  intoxicating  liquors  to  excess,  and 
sometimes  got  intoxicated.  The  Plaintiff  objected  to  this 
proof.  The  objection  was  sustained,  and  the  Defendant  ex- 
cepted. The  case  is  very  brief,  and  does  not  fully  show  the 
evidence  that  had  been  given. 

When  this  proof  was  offered,  the  fair  intendment  from  the 
case  is,  that  the  Defendant,  although  unmarried,  had  a  family 
with  which  he  lived;  that  the  Plaintiff  lived  with  him,  for  a 
time,  as  housekeeper.     That  the  courtship  was  had,  and  the 

Contract — Breach  of  contract — Statements.  71  Hun,  439 
(54  St.  Rep.  540;  24  N.  Y.  Supp.  983). 

Damages — Mitigation — Breach  of  promise — Misconduct. 
58  N.  Y.  286;  15  Abb.  N.  S.  19;  16  Abb.  N.  S.  109;  25  N.  Y. 
Supp.  78  (31  Abb.  N.  C.  55). 
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promise  of  marriage  was  made,  while  she  so  lived  with  him. 
The  Plaintiff's  counsel  insists  that  the  evidence  was  not  admis- 
sible under  the  answer.  The  answer  was  a  general  denial  only. 
Under  this  answer  it  is  clear  that  the  evidence  offered  was  not 
competent  as  a  defence  to  the  action  (Code,  §  149;  McKyring 
V.  Bull,  16  N.  Y.  Rep.  279).  It  was  admissible  under  the 
answer,  in  mitigation  of  damages,  if  competent  for  that  pur- 
pose (Travis  v.  Barger,  24  Barb.  614,  and  cases  cited).  I  think 
the  evidence  was  competent  in  mitigation  of  damages  (Palmer 
V.  Andrews,  7  Wend.  142 ;  Willard  v.  Stone,  7  Cowen,  22,  and 
cases  cited).  In  these  cases  the  evidence  related  to  unchaste 
and  immodest  conduct,  and  it  was  held  competent,  either  in  bar 
or  mitigation,  according  to  the  particular  facts  established. 

The  reasoning  of  the  Court  shows  that  any  misconduct  show- 
ing that  the  party  complaining  would  be  an  unfit  companion 
in  married  life,  may  be  given  in  evidence,  in  mitigation  of  dam- 
ages. It  requires  no  argument  to  prove  that  habits  of  intoxica- 
tion render  the  party  addicted  to  them  thus  unfit. 

It  is  insisted  by  the  Plaintiff's  counsel,  that  the  evidence  be- 
ing inadmissible  under  the  pleadings  as  a  defence,  the  counsel 
should  have  specified  in  his  offer  the  purpose  for  which  he  pro- 
posed to  introduce  it.  This  position  cannot  be  sustained.  When 
there  is  an  offer  of  evidence  competent  for  any  purpose  in  the 
cause,  and  the  evidence  is  rejected,  it  is  error,  although  not 
competent  for  other  purposes  in  the  action.  In  Travis  v. 
Barger  (supra),  the  ruling  of  the  Judge  at  circuit  was  sus- 
tained, upon  the  ground  that  it  appeared  that  the  evidence  re- 
jected was  offered  as  a  defence  to  the  action,  and  thiat  it  was 
properly  rejected  as  inadmissible,  under  the  answer,  for  that 
purpose. 

Under  these  circumstances,  if  the  evidence  is  admissible  for 
some  other  purpose,  the  counsel  should  specify  such  purpose. 
This  is  all  that  the  case  decides  upon  this  point. 

In  the  present  case,  the  offer  was  general,  and  the  groimd  of 
the  rejection  does  not  at  all  appear. 

All  that  the  case  shows  is,  that  competent  evidence  in  miti- 
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^tion  of  damages  was  offered  and  rejected,  without  an3rthing 
showing  the  purpose  of  the  offer  or  ground  of  rejection. 

It  is  further  insisted  that  the  Defendant  may  have  induced 
the  Plaintiff  to  drink,  or  may  have  known  of  this  habit,  at  the 
time  of  entering  into  the  contract. 

The  answer  to  this  is,  that  if  such  facts  existed,  it  was  in- 
cumbent upon  the  Plaintiff  to  prove  them.  The  Defendant  in 
his  offer  was  not  bound  to  negative  them. 

My  conclusion  is,  that  the  judgment  appealed  from  should 
be  reversed,  and  a  new  trial  ordered. 

All  reverse,  except  Parker  and  Hunt^  JJ. 

JOEL  TIFFANY, 
State  Reporter. 
29 
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Opinion  by  Davibs^  QlJ. 

CATHARINE  JENKINS,  Administratrix,  and  THOMAS 
G.  WAIT,  Administrator,  etc.,  Respondents,  v.  DAVID 
E  WHEELER,  Appellant. 

Master  of  Vessel—Contract  for  Services— Lien — Condition  precedent. 

The  master  of  a  vessel  has  no  lien  on  the  vessel  for  his  wages ;  he  con- 
tracts upon  the  credit  of  the  owners  thereof.    Per  Davies^  J. 

The  doctrine  of  mariners'  contracts,  seamen's  wages,  Slc,  that  freight 
is  the  mother  of  wages,  does  not  apply  to  the  contract  of  the  master  for 
wages. 

Where  the  master  was  engaged  for  a  round  voyage,  and  the  vessel  was 
lost,  held,  that  the  Captain  could  recover  wages  only  for  the  time  em> 
ployed  as  master  of  the  vessel;  and  that  the  breaking  up  of  the  voyage 
by  the  loss  of  the  vessel,  terminated  his  employment  as  Captain,  and  that 
he  could  not  recover  for  wages  after  that  time. 

/.  W.  Edmonds  for  Appellant. 
C.  N.  Black  for  Respondents. 

Davies,  Ch.J. — Oliver  N.  Jenkins,  the  Plaintiflf's  intestate,, 
was  employed  by  one  Anthony  Pelletier  to  take  charge  of  the 
bark  Peytona,  then  lying  in  the  port  of  New  York,  on  her  then 
contemplated  voyage  to  Australia.  The  title  of  the  bark  then 
stood  in  the  name  of  the  Defendant  as  owner,  although,  in  fact^ 
he  was  not  such  owner.  On  the  8th  day  of  February,  1853, 
the  Defendant,  in  whose  name  the  title  to  the  bark  stood,  and 
Jenkins,  entered  into  an  agreement  substantially  as  follows: 
The  said  Jenkins  thereby  agreed  to  and  with  the  Defendant,  ta 
take  charge  of  the  bark  Peytona,  then  lying  in  the  port  of  New 
York,  for  her  then  present  voyage  to  Australia,  and  return  tc^ 
New  York,  according  to  instructions  given  him  by  Anthony 
Pelletier;  and  Jenkins  agreed  to  use  his  best  efforts  for  the 
interests  of  the  said  bark  and  owners. 

And  the  Defendant  covenanted  and  agreed  that  he  would 

Contract — Performance — Waiver — Compensation.  43  How. 
Pr.  394;  19  St.  Rep.  649  (3  N.  Y.  Supp.  697). 

Trial — Erroneous  iftstructions — Reversal.  42  How.  Pr^ 
383. 
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pay  to  Jenkins,  in  consideration  of  said  services,  the  sum  of 
one  hundred  and  fifty  dollars  for  each  and  every  month  of  said 
period  during  said  outward  and  return  voyage. 

The  bark  was  owned  by  said  Pelletier,  and  Overman  & 
Gruner;  and  they  were  the  persons  beneficially  interested  in 
said  voyage. 

The  instructions  of  Pelletier  to  Jenkins,  under  date  of  Feb. 
7,  1853,  are  set  out  in  the  case,  and  show  fully  that  Pelletier 
assumed  the  sole  control  and  direction  of  the  voyage.  The 
Defendant  offered  to  prove  on  the  trial  that  this  agreement  be- 
tween himself  and  Jenkins  was  signed  by  him  solely  for  and  on 
behalf  of  said  Pelletier,  Overman  &  Gruner;  that  they  were  the 
only  persons  beneficially  interested  in  said  bark  Peytona;  that 
the  Defendant  had  no  beneficial  interest  in  her  or  her  cargo  or 
voyage;  that  he  was  not  interested  in  or  connected  with  any 
other  ships  or  mercantile  business;  and  was  connected  with 
said  bark  Peytona  only  as  holding  the  naked  legal  title  to  her, 
for  and  on  behalf  of  said  Pelletier,  Overman  &  Gruner;  that 
all  these  facts  were  known  to  said  Jenkins,  and  to  all  parties 
having  dealings  with  said  bark  Pe)rtona,  or  her  owners,  before 
said  agreement  in  suit  was  executed ;  and  that  Jenkins,  in  mak- 
ing such  agreement,  gave  credit  to  and  relied  upon  the  respon- 
sibility of  said  Pelletier,  Overman  &  Gruner,  and  not  upon  that 
of  the  Defendant. 

To  this  evidence  the  Plaintiffs'  counsel  objected,  and  upon 
such  pbjection  the  same  was  excluded.  In  the  further  con- 
sideration of  this  case,  we  shall  assume  that  the  matter  so  of- 
fered in  evidence,  and  excluded  on  the  Plaintiffs'  objection, 
was  true,  and  could  have  been  proven.  The  bark  Peytona 
sailed  on  her  intended  yoyzgt  from  the  port  of  New  York  soon 
after  the  date  of  said  agreement,  and  was  compelled,  in  the 
judgment  of  the  master,  to  put  into  thci  port  of  Bahia,  South 
America,  by  reason  of  shortness  of  water.  After  leaving  Bahia 
the  vessel  put  into  Cape  Town,  on  the  coast  of  Africa,  for  water 
and  fresh  provisions.  After  leaving  Cape  Town,  the  bark 
encountered  heavy  winds  and  lost  her  rudder;  and  the  vessel 
leaked,  and  the  captain  then  put  into  Port  Louis,  on  the  island 


452  JENKINS  v.  WHEELER.  [Sept., 

Opinion  by  Davies,  Ch.J. 

of  Mauritius,  where  he  arrived  on  the  16th  of  August,  1853. 
On  the  8th  of  September  following,  the  captain  abandoned  the 
vessel  to  the  underwriters,  and  she  was  advertised  for  sale; 
and  the  further  voyage  was  then  abandoned.  The  Judge,  at 
the  trial,  instructed  the  jury  that  the  Plaintiffs -(in  whose  name 
the  suit  had  been  revived  upon  the  death  of  Jenkins)  was  en- 
titled to  recover  of  the  Defendant  $150  a  month,  from  Feb- 
ruary 8,  1853,  to  November  25,  1853,  and  for  such  further 
period  of  time  as  would  be  reasonably  required  for  Captain 
Jenkins  to  return  to  New  York  from  Mauritius,  by  the  first 
usual  mode  of  conveyance  that  presented  itself  after  November 
25,  1853,  with  interest  on  the  aggregate  amount  from  Feb- 
ruary 14,  1855,  unless  the  voyage  was  broken  up  through  the 
unskilfulness,  negligence,  fault,  or  fraud  of  Captain  Jenkins, 
in  which  event  the  Defendant  was  entitled  to  a  verdict;  or 
unless  some  damage  had  accrued  to  the  Defendant  from  the 
fault,  negligence,  unskilfulness,  or  fraud  of  the  Captain  in  the 
line  of  his  duty. 

The  Defendant  claimed  that  the  voyage  was  broken  up  by 
reason  of  the  negligence,  unskilfulness,  neglect,  fraud,  and 
fault  of  the  Captain  in  this : 

First  That  the  vessel  could  have  been  repaired  and  pro- 
ceeded on  her  voyage,  and  therefore  the  Captain  was  not  justi- 
fied in  abandoning  her,  and  causing  her  to  be  advertised  for 
:sale. 

Second.  That  the  Captain,  without  good  cause,  deviated 
twice  from  the  course  of  the  voyage,  and  put  into  Bahia  and 
Cape  Town,  and  remained  there  longer  than  was  necessary, 
and  thereby  caused  the  vessel  to  encounter  the  storm  which  was 
the  immediate  cause  of  the  necessity  of  putting  into  Mauritius. 

The  Judge  charged  that,  if  the  jury  should  find  both  that  the 
Captain  could  have  procured  sufficient  means  to  repair  the  ves- 
sel, and  that  under  all  the  circumstances  it  was  best  for  the 
interests  of  the  owners  that  she  should  be  repaired  at  Mauritius, 
then  their  verdict  was  to  be  for  the  Defendant.  If,  however, 
they  should  find  either  that  the  Captain  could  not  procure  suf- 
ficient means  to  repair  the  vessel,  or  if  he  could  that  it  was  not 
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for  the  best  interests  of  the  owners  to  have  the  repairs  made  at 
Mauritius,  then  the  Captain  was  justified  in  abandoning  the 
vessel  and  advertising  her  for  sale;  and  the  Judge  further 
charged,  that  if,  after  taking  all  the  matter  referred  to  into 
consideration,  with  the  other  facts  proved  in  the  case,  the  jury 
should  come  to  the  conclusion  that  means  could  have  been 
raised  for  making  these  repairs,  and  that  it  was  for  the  best 
interests  of  the  owners  that  the  repairs  should  have  been  made 
at  the  port  of  Mauritius,  then  that  disposed  of  the  case  in  favor 
of  the  Defendant,  and  there  was  no  necessity  of  considering 
the  other  matters  set  up  in  his  defence.  If,  however,  the  jury 
should  come  to  a  contrary  conclusion,  then,  in  order  to  find  for 
the  Defendant,  they  would  consider  the  second  claim  of  the 
Defendant,  which  was  whether  the  Captain,  without  good 
cause,  deviated  from  his  course  to  put  into  Bahia  and  into  Cape 
Town,  and  remained  there  longer  than  was  necessary,  and  by 
such  deviation  contributed  to  the  disaster  which  finally  com- 
pelled the  ship  to  put  into  Mauritius.  And  he  also  charged, 
that  if  the  jury  should  find  that  the  Captain,  without  just  cause, 
did  deviate  from  the  proper  course  laid  down  for  the  prosecu- 
tion of  the  voyage,  and  did  remain  longer  than  was  necessary, 
and  that  these  two  things  contributed  to  the  final  disaster,  then, 
in  that  event,  the  jury  were  directed  to  find  their  verdict  for 
the  Defendant.  He  further  charged,  that  if  the  jury  should 
find  against  the  Defendant  upon  these  three  points,  then  that 
they  should  find  for  the  Plaintiffs,  unless,  by  reason  of  some 
further  negligence  or  unskilfulness  of  the  Captain  in  the  line  of 
his  duty,  some  damage  had  occurred  to  the  owners,  and  that, 
in  that  case,  the  jury  should  inquire  what  the  damage  was,  and 
deduct  the  amount  from  what  the  Captain  would  otherwise  be 
entitled  to  recover,  and  give  a  verdict  for  the  balance  in  favor 
of  the  Plaintiffs. 

The  Defendant  excepted  to  the  charge,  as  to  the  time  for 
which  wages  were  recoverable,  on  the  ground  that,  if  recover- 
able at  all,  they  could  not  be  recovered  for  a  longer  period  than 
from  the  inception  of  the  contract  sued  on  to  the  breaking  up 
of  the  voyage. 
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The  Defendant  also  excepted  to  that  portion  of  the  charge 
which  stated  that  the  Plaintiff  was  entitled  to  recover  unless 
the  voyage  was  broken  up  through  the  unskilfulness,  negli- 
gence, fault  or  fraud  of  Captain  Jenkins.  Also,  to  that  portion 
of  the  charge  in  reference  to  the  first  and  second  claims  set  up 
by  the  Defendant ;  and  also  as  to  what  the  Judge  charged  the 
jury,  in  reference  to  the  damage  sustained  by  the  owners,  aris- 
ing from  the  negligence  or  unskilfulness  of  the  Captain,  or 
from  the  unjusifiable  deviations  (if  the  jury  should  find  such 
deviations  unjustifiable)  made  by  the  Captain  in  the  prosecution 
of  the  voyage.  The  jury  found  a  verdict  for  the  Plaintiffs  for 
the  sum  of  $5,285 — ^thus  allowing  the  Captain  his  monthly 
wages,  as  specified  in  the  contract  with  the  Defendant,  up  to 
October  11,  1854,  the  time  of  his  arrival  in  the  port  of  New 
York,  and  interest  on  that  sum  from  February  14,  1855. 

Judgment  was  entered  at  the  Special  Term  of  the  New  York 
Supreme  Court,  in  accordance  with  the  verdict,  for  the  Plain- 
tiffs, and  on  appeal  to  the  General  Term  of  that  Court,  the 
judgment,  by  consent  of  the  Plaintiffs,  was  modified  by  deduct- 
ing therefrom  the  amount  allowed  the  Plaintiffs  for  the  wages 
of  the  intestate  from  May  27,  1854,  to  October  11,  1854, 
amounting  to  $675,  with  interest  from  February  14,  1855, 
amounting,  in  all,  to  the  sum  of  $1,195.53;  and  the  General 
Term  affirmed  the  judgment  with  such  deductions. 

The  verdict  of  the  jury  must  be  taken  and  assumed  to  have 
established  the  following  facts  in  this  action : 

1.  That  the  voyage  in  question  was  not  broken  up  through 
the  unskilfulness,  negligence,  fault  or  fraud  of  Captain  Jenkins* 

2.  That  the  vessel  could  not  have  been  repaired  at  Mauritius, 
and  have  proceeded  from  thence  on  her  contemplated  voyage 
to  Australia ;  and  that  the  Captain  was  justified  in  abandoning 
the  vessel,  and  such  voyage,  at  Mauritius,  and  causing  the  ves- 
sel to  be  there  advertised  for  sale. 

3.  That  the  Captain  did  not  deviate  twice  from  the  course  of 
his  voyage,  by  putting  into  Bahia  and  Cape  Town,  without 
good  cause ;  and  that  he  did  not  remain  in  those  places  longer 


1867.1  JENKINS  v.  WHEELER.  455 

Opinion  by  Davies,  QlJ. 

than  was  necessary,  and  that  such  deviations  and  delays  were 
without  fault  on  his  part. 

4.  That  the  owners  of  said  bark  did  not  sustain  any  damage 
1>y  reason  of  the  fault,  negligence,  or  unskilfulness  of  the  Cap- 
tain in  the  line  of  his  duty. 

These  facts  being  established,  if  no  error  was  committed 
upon  the  trial,  it  would  follow,  as  a  necessary  consequence,  that 
the  Captain,  if  entitled  to  recover  at  all,  was  entitled  to  recover 
the  wages  agreed  upon  from  the  Defendant,  so  long  as  he  con- 
tinued in  command  of  the  vessel. 

We  are  to  bear  in  mind,  however,  in  looking  into  the  rights 
of  the  Captain,  that  they  arise  and  grow  out  of  the  contract 
made  with  the  Defendant,  so  far  as  any  liability  on  his  part 
exists. 

The  law  of  England,  and  that  of  this  country,  holds  that  the 
master  has  no  lien  on  the  ship  for  his  wages,  and  it  is  now  defi- 
nitely and  clearly  settled  in  England,  that  the  master  contracts 
upon  the  credit  of  the  owner,  and  not  of  the  ship,  and  that  he 
has  no  lien  on  the  ship,  freight,  or  cargo  for  any  debt  of  his 
own,  as  for  wages,  or  stores  purchased,  or  repairs  done  at  his 
expense,  either  at  home  or  on  the  voyage.  The  reason  for  this 
laid  down  in  the  books  of  the  common  law  is,  that  although 
mariners  are  supposed  to  contract  on  the  credit  of  their  ships, 
the  master's  contract  is  altogether  of  a  personal  nature,  on  the 
credit  of  the  owner  (12  Mod.  R.  405;  Read  v.  Chapman,  2 
Strange,  937 ;  Ragg  v.  King,  id.  858 ;  Clay  v.  Sudgrave,  1  Salk. 
33;  S.  C.  1  Ld.  Ray.  576,  and  Carth.  518;  Curtis*  Rights,  &c., 
p.  252;  3  Kent's  Com.,  p.  166). 

Chancellor  Kent  thought  this  doctrine  in  the  English  law 
remained  yet  to  be  definitely  settled  and  declared  in  this  coun- 
try, and  refers  to  various  cases  in  which  the  English  authorities 
have  either  been  overruled,  questioned,  or  qualified  by  the 
Judges  in  the  United  States.  But  he  says  that,  by  the  case  of 
Van  Bokkelin  v.  Ingersoll  (5  Wend.  315),  as  settled  in  the 
Court  of  Errors  in  New  York,  the  English  law  was  recognized, 
that  the  master  had  no  lien  on  the  freight,  nor  on  the  vessel, 
ior  his  wages.    If  it  were  necessary  to  the  decision  of  this  case. 
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we  should  feel  bound  to  adhere  to  the  doctrine  thus  promul- 
gated by  the  highest  Court  of  this  State  as  the  law  of  this  State, 
and  which  has  been  a  recognized  rule  of  law  therein  for  nearly 
forty  years.  The  master's  contract  is  therefore  to  be  governed 
by  and  construed  by  the  same  rules  of  law  as  are  applicable  to 
other  contracts.  The  doctrine  in  relation  to  mariners'  con- 
tracts, and  to  those  of  seamen  for  wages,  and  the  maxim  that 
"freight  is  the  mother  of  wages"  have  no  relevancy  or  applica- 
tion whatever  to  the  contract  of  a  master  for  his  compensation 
as  such.  That  contract  is  to  be  governed  by  its  terms,  and  by 
the  same  rules  which  are  applied  to  the  construction  of  all  other 
contracts.  By  the  terms  of  Captain  Jenkins'  contract  with  the 
Defendant,  he  agreed  to  take  charge  of  the  vessel,  and  be  gov- 
erned in  the  discharge  of  his  duties,  as  master  thereof,  accord- 
ing to  the  instructions  given  to  him  by  Pelletier,  and  to  use  his 
best  efforts  for  the  interests  of  the  said  baric  and  owners.  A 
faithful  compliance  with  these  terms  was  a  condition  precedent 
to  his  right  to  demand  and  receive  the  stipulated  wages.  The 
case  of  Van  Bokkelin  v,  IngersoU  (supra)  held  that  the  Cap- 
tain, to  entitle  himself  to  his  wages,  must  show  that  his  con- 
duct was  that  of  a  prudent,  judicious,  and  careful  master.  The 
Judge  at  the  trial  therefore  properly  told  the  jury  that  the 
Plaintiffs  could  not  recover  if  the  voyage  was  broken  up 
through  the  unskilfulness,  negligence,  fault  or  fraud  of  Captain 
Jenkins..  In  Macy  v.  Wheeler  (30  N.  Y.  231),  which  was  an 
action  for  supplies  furnished  this  same  vessel,  where  the  same 
facts  appeared  as  to  the  ownership  of  this  vessel  as  were  given 
in  evidence  or  offered  in  evidence  upon  the  trial  of  this  action, 
this  Court  held,  that  it  was  indubitably  established  that  Pel- 
letier was  the  real  owner  of  the  vessel,  both  before  and  after 
the  transfer  to  the  Defendant;  that  the  Defendant  had  no  in- 
terest in  her  or  her  earnings,  and  that  they  belonged  to  Pel- 
letier, or  those  to  whom  he  transferred  them.  That  under  these 
circumstances  the  Defendant  was  not  liable  for  supplies,  unless 
purchased  by  him,  or  by  some  person  authorized  by  him. 

Applying  the  doctrine  of  this  case  to  the  one  now  under  ex- 
amination, it  follows  that,  independent  of  the  contract  given 


1867.]  JENKINS  v,  WHEELER.  457 

Opinion  by  Daviss,  ChJ. 

in  evidence,  there  would  be  no  liability  whatever  on  the  part  of 
the  Defendant  for  any  wages  due  the  Captain,  or  for  services 
rendered  by  him  for  or  on  account  of  this  vessel  or  her  owners, 
or  for  their  benefit.  No  implied  promise,  therefore,  could  be 
raised  that  the  Defendant  was  to  pay  for  the  same,  as  Captain 
Jenkins  well  knew  the  special  relations  this  Defendant  held  to 
said  vessel,  and  to  her  owners.  And  it  also  follows  that,  what- 
ever may  be  the  liability  of  the  owners  to  the  Captain  for  serv- 
ices rendered  on  a  quantum  meruit,  or  on  implied  assumpsit, 
the  Defendant's  liability  can  alone  spring  from,  and  must  be 
measured  by  his  contract.  But  it  was  competent  for  the  De- 
fendant to  stipulate  and  agree  to  pay  either  the  Captain's  wages 
or  to  pay  for  supplies  furnished  the  vessel,  or  any  other  liability 
which  he  might  elect  to  incur ;  such  agreement  or  undertaking 
was  in  its  nature  collateral  to  the  primary  liability  of  the  owners 
for  the  debt,  which  was  in  fact  theirs.  The  position  of  the  De- 
fendant in  this  action  is  that  of  surety  for  the  owners,  who  are 
primarily  bound  to  pay  and  discharge  the  wages  of  the  captain 
employed  by  them  to  navigate  their  vessel,  and  for  their  benefit. 
In  this  aspect  we  are  to  regard  the  Defendant's  undertaking, 
and  the  liability  arising  therefrom.  A  careful  examination  of 
the  contract  entered  into  between  the  parties  will  show  what 
each  contracted  to  perform,  and  the  liabilities  imposed  thereby 
upon  each.  Captain  Jenkins  agreed,  on  his  part,  to  take  charge 
of  the  bark  for  her  then  present  voyage  to  AustraUa  and  return 
to  New  York,  according  to  the  instructions  given  to  him  by 
Pelletier.  By  reference  to  them,  it  will  be  seen  that  a  roimd 
voyage  was  contemplated  from  New  York  to  Australia  and 
back.  And  in  consideration  of  the  said  services  the  Defendant 
agreed  to  pay  Jenkins  the  sum  of  $150  per  month  for  each  and 
every  month  of  said  period  during  said  outward  and  return 
voyage.  This  contract  was  entire,  and  for  the  round  voyage, 
and  unless  there  was  full  performance  on  the  part  of  Jenkins, 
the  Defendant  cannot  be  called  upon,  in  accordance  with  the 
terms  of  his  contract,  for  pa3rment  as  for  a  part  performance. 
The  current  of  decision  on  this  question  is  too  uniform,  and  the 
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principles  settled  too  firmly  established,  to  permit  them  to  be 
questioned  or  departed  from. 

It  is  needless  to  go  outside  of  the  discussion  had  upon  this 
question  in  this  State.  The  case  of  McMillan  v.  Vanderlip  ( 12 
John.  165)  contains  an  elaborate  review  of  the  English  cases, 
and  enunciated  the  settled  rule  of  law  with  precision  and  entire 
accuracy.  In  that  case  the  agreement  was  that  the  Defendants 
were  to  pay  Vanderlip  3  cents  per  run  for  spinning,  and  that 
he  was  to  work  for  them  10^  months,  and  the  Plaintiff  claimed 
for  spinning  845  runs  at  3  cents  per  run.  The  question  was 
whether  the  contract  was  an  entire  contract,  performed  on  the 
part  of  the  Plaintiff,  operating  as  a  condition  precedent,  or 
whether  the  agreement  to  pay  3  cents  a  run  on  one  side,  and 
the  promise  to  work  for  10>^  months  on  the  other,  were  inde- 
pendent and  unconnected  with  the  rate  at  which  the  Defendant 
was  to  spin.  Judge  Spencer  said :  "It  is  evident  to  my  mind 
that  the  parties  before  us  intended  that  Vanderlip  should  serve 
the  McMillans  for  10>4  months,  and  that  he  should  be  paid 
3  cents  for  each  run  of  yam  spun  by  him,  and  that  they  in- 
tended this  as  one  entire  contract.  *  *  ♦  If  the  contract  was 
entire,  and  looked  as  well  to  the  price  per  run  as  to  the  time  of 
service,  it  necessarily  formed  a  condition  precedent;  and  then 
Vanderlip  could  not  sue  until  he  had  performed  his  contract 
of  service,  or  until  the  period  within  which  it  was  to  be  per- 
formed had  elapsed."  In  view  of  this  authority,  we  must  re- 
gard the  contract  in  the  present  case  as  one  entire  contract, 
and  that  the  rate  per  month  stipulated  therein  was  to  be  paid 
on  full  performance  of  the  condition  precedent  on  the  part  of 
Jenkins,  namely:  the  services  as  master  of  the  vessel  for  the 
whole  period  of  the  round  voyage.  In  Reab  v.  Moor  ( 19  John. 
337),  affirmed  in  the  Court  of  Errors,  this  case  of  McMillan  v. 
Vanderlip  was  cited  with  approbation,  and  it  was  held,  that 
when  M.  had  contracted  to  work  for  R.  for  eight  months  for 
104  dollars,  or  13  dollars  a  month,  that  the  performance  of 
the  work  was  a  condition  precedent,  and  that  M.  could  not 
recover  for  three  months'  work  performed. 

It  was  also  held,  that  the  written  contract  between  the  par- 
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ties  was  an  entire  contract  of  hiring  for  eight  months,  at  a 
^stipulated  price.  That  M.  was  to  work  eight  months  for  R., 
for  which  R.  was  to  pay  him  104  dollars,  or  13  dollars  a  month 
— not  13  dollars  at  the  end  of  every  month,  but  the  entire  sum 
of  104  dollars  to  be  paid  was  to  be  equal  to  that  rate  of  com- 
pensation. So  in  the  case  at  bar,  it  is  clear  that  the  monthly 
rate  fixed  was  not  to  be  paid  at  the  expiration  of  every  month ; 
but  when  the  round  voyage  was  completed,  Jenkins  was  to  be 
paid  at  that  rate  for  the  time  necessarily  consumed  in  making 
it.  See  also  Webb  v.  Duckingfield  (13  John.  390)  ;  Burrill  v. 
Cleeman  (17  John.  72).  In  the  latter  case,  the  action  was 
brought  upon  a  covenant  to  a  charter  party.  The  Defendant 
agreed  for  the  charter  and  hire  of  the  vessel  from  New  York 
to  Pemambuco  and  back  for  the  sum  of  $1,400  on  delivery 
of  the  return  cargo,  on  arrival  of  the  vessel  at  New  York. 
The  vessel  went  to  Pemambuco,  but  in  consequence  of  the  port 
being  blockaded,  could  not  land  the  outward  cargo  or  take  in 
a  return  cargo,  but  returned  to  New  York  with  the  cargo  as 
originally  laden  on  the  vessel.  Van  Ness,  J.,  in  the  opinion 
of  the  Court,  said :  "The  freight  stipulated  to  be  paid  by  the 
charter  party  depended  upon  the  performance  of  the  voyage, 
and  was  a  condition  precedent  to  the  freight  being  payable; 
and  this  condition  not  having  been  performed,  the  freight  can- 
not be  recovered."  To  the  same  effect  are  the  following  cases : 
Lantry  v.  Parks  (8  Cowen,  63);  Monell  v.  Burns  (4  Denio, 
121).  It  will  now  be  convenient  to  examine  the  doctrine  set- 
tled by  this  Court  upon  this  question.  This  subject  received 
a  very  thorough  discussion  in  the  learned  and  exhaustive  opin- 
ion of  Comstock,  J.,  in  Smith  v.  Brady  (17  N.  Y.  173).  It 
contained  a  review  of  the  authorities,  and  deduces  from  them 
this  principle :  That  according  to  the  settled  law  of  this  State, 
a  Plaintiff  cannot  recover  the  payments  which,  by  the  terms  of 
a  true  contsruction  of  the  contract,  are  due  only  on  condition 
of  performance  by  him,  unless  he  can  show  such  performance, 
or  prove  that  it  has  been  waived. 

The  same  doctrine  was  reiterated  in  Cunningham  v.  Jones 
(20  N.  Y.  486).    In  that  case  it  was  held  that  the  contract  (an 
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agreement  to  erect  a  brewery  upon  the  Defendant's  land,  with- 
out any  stipulation  or  agreement  as  to  the  time  and  manner  of 
pa)rment,  except  that  the  labor  was  to  be  performed  by  day's 
work)  was  an  entire  one,  and  indivisible,  and  that  the  con- 
tractor was  not  entitled  to  recover  without  a  full  performance 
on  his  part.  It  matters  not  that  no  price  was  fixed  upon  as  a 
compensation.  The  I>efendant  had  a  right  to  insist,  before  he 
was  called  upon  to  pay,  that  the  contract  should  be  first  per- 
formed. The  same  doctrine  was  reaffirmed  in  Baker  v.  Hig- 
gins  (21  N.  Y.  397).  It  is  deemed  clear  that,  by  the  terms 
of  this  contract,  the  Defendant  agreed  to  compensate  the  Plain- 
tiffs' intestate  for  the  round  voyage,  at  a  certain  rate  of  com- 
pensation per  month  for  the  time  thus  employed  in  fulfilling 
the  contract,  and  that  such  compensation  was  not  due  and  pay- 
able until  the  performance  on  the  part  of  Jenkins  of  the  condi- 
tions precedent  to  such  payment. 

In  Oakley  v.  Morton  (11  N.  Y.  R.  25),  this  Court  decided 
that  a  condition  precedent  must  be  strictly  performed  to  entitle 
a  party  to  recover.  Judge  Allen,  in  his  opinion,  said :  "When- 
ever a  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself  he  is  bound  to  make  it  good,  if  he  may,  notwithstand- 
ing any  accident  by  inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract"  (citing  numerous  author- 
ities). Judge  Johnson,  in  the  same  case,  said :  "The  perform- 
ance must  be  exact,  not  cy  pres." 

The  voyage  which  Plaintiffs'  intestate  agreed  to  perform 
was  not  made.  It  is  clear  upon  all  the  authorities  that  they  can- 
not recover,  unless  some  valid  and  legal  excuse  is  shown  for  the 
nonperfomance  by  him.  The  Plaintiffs  claim  that  the  interrup- 
tion of  the  voyage,  and  the  sale  of  the  vessel  at  Mauritius,  fur- 
nish such  an  excuse.  To  this  the  Defendant  is  at  liberty  to  say, 
"Non  in  hoc  foedere  veni."  Inevitable  accident  on  the  part  of 
a  third  party  is  not  an  adequate  excuse.  The  fault  of  the  De- 
fendant alone  is  available  for  such  a  purpose.  As  was  cor- 
rectly observed  in  the  case  last  cited,  such  "accident  by  inevit- 
able necessity  is  not  available,  because  he  might  have  provided 
against  it  by  his  contract." 
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This  Court  decided,  in  Harmony  v.  Bingham  (12  N.  Y.  99), 
that  when  a  party  unconditionally,  by  express  contract,  agrees 
to  do  an  act,  performance  is  not  excused  by  inevitable  accident 
or  other  unforseen  contingency  not  within  his  control;  and  in 
the  opinion  of  the  Court,  by  Judge  Edwards,  it  is  said  "that 
this  rule  has  been  uniformly  followed,  and  that,  too,  even  in 
cases  in  which  its  application  has  been  considered  by  the  Court 
as  attended  with  great  hardship.  The  only  exception  which 
has  ever  been  acknowledged,  is  where  a  party  has  contracted 
to  do  a  thing  which  the  law  considers  impossible." 

Judge  Ruggles  said :  "It  is  a  well-settled  rule  of  law,  that 
where  a  party,  by  his  own  contract,  absolutely  engages  to  do 
an  act,  it  is  deemed  to  be  his  own  fault  and  folly  that  he  did  not 
thereby  expressly  provide  against  contingencies,  and  exempt 
himself  from  responsibility  in  certain  events.  And  in  such  a 
case,  therefore — that  is,  in  the  instance  of  an  absolute  and 
general  contract — the  performance  is  not  excused  by  an  in- 
evitable accident,  or  other  contingency,  although  not  foreseen 
by  or  within  the  control  of  the  party."  The  same  doctrine  was 
enunciated  by  this  Court  in  Tompkins  v.  Dudley  (25  N.  Y. 
272).  There  the  Plaintiffs,  as  trustees  of  a  school  district, 
sued  to  recover  moneys  advanced  by  them  toward  the  erection 
of  a  school-house,  paid  on  account  to  one  Chambers,  who  had 
contracted  with  Plaintiffs  to  erect  and  build  it  for  a  certain 
sum,  and  the  Defendant  had  guaranteed  the  faithful  perform- 
ance of  the  contract  by  Chambers.  Before  the  building  was 
entirely  completed,  it  was  destroyed  by  fire.  This  Court  held 
that  the  Plaintiffs  were  entitled  to  recover,  and  that  the  justifi- 
cation for  non-performance,  the  destruction  of  the  building  by 
fire  and  inevitable  accident,  without  any  fault  on  the  part  of  the 
contractor,  was  no  legal  justification  for  the  non-performance 
of  the  contract.  The  case  of  Adams  v.  Nichols  ( 19  Pick.  275) 
was  referred  to.  In  that  case  Morton,  J.,  in  delivering  the 
opinion  of  the  Court,  said :  "The  Defendants  do  not  pretend 
that  they  have  executed  their  contract  to  build  a  house  for  the 
Plaintiff,  but  contend  that  the  facts  disclosed  furnish  a  legal 
excuse  for  not  doing  it.  .  .  .  In  these  and  similar  cases,  which 
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seem  hard  and  oppressive,  the  law  does  no  more  than  enforce 
the  exact  contract  entered  into.  If  there  was  any  hardship,  it 
arises  from  the  indiscretion  or  want  of  foresight  of  the  suffer- 
ing party.  It  is  not  the  province  of  the  law  to  release  persons 
from  the  improvidence  of  their  own  acts."  In  harmony  with 
these  principles  is  the  case  of  School  Dist.  No.  1  v.  Dauchy 
(25  Conn.  530),  and  also  an  instructive  case  of  School  Trus- 
tees of  Trenton  v.  Bennett  (3  Dutcher,  N.  J.  514).  The  Su- 
preme Court  of  that  State  in  its  opinion  says : 

"No  rule  of  law  is  more  firmly  established  by  a  long  train  of 
decisions  than  this,  that  where  a  party,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his 
contract."  In  reference  to  the  hardship  of  such  a  rule,  the 
Court  very  justly  says:  "No  matter  how  harsh  and  apparently 
unjust  in  its  operation  the  rule  may  occasionally  be,  it  cannot 
be  denied  that  it  has  its  foundation  in  good  sense  and  inflexible 
honesty.  He  that  agrees  to  do  an  act  should  do  it,  unless  abso- 
lutely impossible.  He  should  provide  against  contingencies  in 
his  contract.  Where  one  of  two  innocent  persons  must  sustain 
a  loss,  the  law  casts  it  upon  him  who  has  agreed  to  sustain  it, 
or  rather  the  law  leaves  it  where  the  agreement  of  the  parties 
has  put  it.  The  law  will  not  insert,  for  the  benefit  of  one  of 
the  parties,  by  construction,  an  exception  which  the  parties 
have  not,  either  by  design  or  neglect,  inserted  in  their  engage- 
ment." To  the  same  purport  is  the  law  of  Catlin  v,  Tobias 
(26  N.  Y.  217). 

It  logically  follows  from  these  authorities  that  the  contract 
of  the  Plaintiffs'  intestate  with  the  Defendant  was  for  the  round 
voyage  and  an  entirety,  and  that  the  compensation  therein  spe- 
cified was  to  be  made  upon  its  performance;  that  such  per- 
formance was  a  condition  precedent,  and  no  action  could  be 
maintained  until  such  performance  had  taken  place,  unless  the 
party  upon  whom  such  performance  rested  established  a  valid 
and  legal  excuse  for  such  omission  or  non-performance;  that 
none  such  has  been  shown  in  this  case,  and,  as  a  consequence^ 
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neither  the  Plaintiffs  nor  their  intestate  are  entitled  to  claim 
such  compensation.  If  these  views  are  concurred  in,  it  follows 
that  the  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

The  majority  of  the  Judges  are,  however,  of  the  opinion  that 
the  points  discussed  in  the  preceding  opinion  were  not  raised 
upon  the  trial  of  this  action,  and  therefore  are  not  now  avail- 
able to  the  Defendant.  But  they  are  of  the  opinion  that  the 
exception  to  the  charge,  as  to  the  time  for  which  wages  were 
recoverable,  if  recoverable  at  all,  that  they  could  not  be  recov- 
ered for  a  longer  period  than  the  inception  of  the  contract  sued 
on  to  the  breaking  up  of  the  voyage,  presents  the  question  dis- 
tinctly for  what  period  of  time  the  Plaintiffs  are  entitled  to 
recover  wages  of  the  Captain  from  the  Defendant.  This  Court 
is  of  the  opinion  that  such  recovery  must  be  confined  to  the 
period  during  which  Captain  Jenkins  performed  the  service  as 
master,  namely :  from  the  time  of  the  inception  of  the  voyage, 
on  the  8th  day  of  February,  1853,  to  the  date  of  its  abandon- 
ment and  breaking  up,  on  the  8th  of  September,  1853. 

The  judgment  appealed  from  is  therefore  affirmed,  without 
costs  of  this  appeal,  if  Plaintiffs  elect  and  consent  to  deduct  all 
allowances  for  wages  after  September  8,  1853,  and  interest 
thereon  included  in  the  judgment.  If  they  do  not  so  elect  and 
consent  within  twenty  days  after  notice  of  this  judgment,  the 
said  judgment  is  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Wright,  Porter,  Fullerton,  and  Parker,  JJ.,  concur  in 
reversing,  unless  there  is  a  reduction  of  damages  to  compensa- 
tion while  actually  navigating  vessel. 

Affirmed,  conditionally. 

Hunt,  J.,  and  Grover,  J.,  dissent. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN    C.  MARTIN    and    Others,    Respondents,    v.. 
CHARLES  KUNZMULLER  and  Others,  Appellants. 

General  Assignment — Obligation  of  Assignor—Statute  as  to  Set-off. 

Where  an  action  is  brought  by  an  assignee  for  the  benefit  of  creditors, 
upon  claims  of  the  assignor  against  Defendants,  such  Defendants  cannot 
set  off  on  trial  a  demand  evidenced  by  a  promissory  note  not  due  at  the 
time  of  the  assignment. 

Under  the  Code,  in  an  action  brought  by  an  assignee,  the  Defendant 
can  set  off  no  demand  against  the  assignor  which  was  not  the  subject  of  a 
legal  set-off  at  the  time  of  the  assignment 

John  A,  Mapes  for  Appellant. 
/.  E.  Parsons  for  Defendants. 

Parker,  J. — The  firm  of  Graydon,  McCreery  &  Co.  made  a 
general  assignment  to  the  Plaintiffs,  for  the  benefit  of  their 
creditors,  on  the  7th  of  May,  1861.  At  the  time  of  making  the 
assignment  they  had  a  demand  against  the  Defendants  for 
goods  sold,  amounting  to  $3,107.42,  to  recover  which  this  ac- 
tion is  brought. 

The  Defendants  held  and  owned,  at  the  time  of  the  assign- 
ment, three  promissory  notes  made  by  Graydon,  McGreery  & 
Co.;  the  first  for  $671.28,  which  became  due  April  4,  1861; 
the  second  for  $998.35,  which  became  due  April  11,  1861 ;  and 

Set-off— As  against  assignee.  91  N,  Y.  27;  96  N.  Y,  311 
119  N.  Y.  458  (28  5*^.  Rep.  609)  ;  135  N.  Y.  229  (47  5"/.  Rep, 
869)  ;  1  Hun,  629  (4  T.  &  C.  169) ;  10  Hun,  6;  20  Hun,  294 
24  Hun,  97 ;  34  Hun,  108 ;  38  Hun,  585 ;  48  Hun,  265  ( 16  St. 
Rep.  58)  ;  53  Hun,  627  (25  St.  Rep.  654;  6  N.  Y.  Supp.  937) 
42  Hun,  74  (3  5*^  Rep.  471 ;  25  Week.  Dig.  173) ;  59  Barb 
90;  29  Abb.  N.  C.  207  (47  St.  Rep.  866) ;  14  Misc.  239  (70 
St.  Rep.  501 ;  35  N.  Y.  Supp.  756) ;  10  Misc.  224  (63  5*/.  Rep, 
249;  30  N.  Y.  Supp.  1059);  19  Misc.  15  (42  N.  Y.  Supp. 
844)  ;  35  Super  Ct.  261 ;  48  Super  Ct.  55 ;  6  St.  Rep.  516. 

Set-off— Mutual  right  at  same  time.  82  N.  Y.  18;  159  N, 
Y.  449;  21  Misic.  718  (48  N.  Y.  Supp.  140;  26  Civ.  Proc, 
348)  ;  24  Misc.  732  (53  N.  Y.  Supp.  816). 
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the  third,  which  had  not  matured  at  the  time  of  the  assignment, 
but  became  due  May  28,  1861.  None  of  these  notes  had  been 
paid.  The  action  was  commenced  after  all  the  notes  matured, 
and  the  Defendants  sought  to  offset  the  amount  of  these  several 
notes  of  Graydon,  McGreery  &  Co.  against  the  demand  which 
said  firm  had  so  assigned  to  the  Plaintiffs. 

The  Court,  upon  the  trial,  allowed  the  first  two  notes,  which 
had  matured  at  the  time  of  the  assignment,  as  legal  offsets 
against  the  Plaintiffs'  demand,  but  instructed  the  jury  that  the 
third  note,  which  did  not  mature  imtil  after  the  assignment, 
was  not  a  legal  offset.    To  this  the  Defendants  excepted. 

The  only  question  presented  for  decision  upon  this  appeal  is, 
whether  the  Defendants  were  entitled  to  offset  the  third  note, 
which  was  not  due  at  the  time  of  the  assignment  of  the  demand 
in  suit. 

If  the  Defendants  might  have  set  it  off  against  Graydon, 
McGreery  &  Co.  at  the  time  of  their  assignment,  provided  that 
firm  had  sued  the  Defendants  on  this  assigned  demand,  it  was 
a  proper  subject  of  set-off  in  this  suit,  otherwise  not;  for  the 
case  depends  entirely  upon  the  statute,  which  is  as  follows: 
"If  the  action  be  founded  upon  a  contract,  other  than  a  nego- 
tiable promissory  note,  or  bill  of  exchange,  which  has  been 
assigned  by  the  Plaintiff,  a  demand  existing  against  such  Plain- 
tiff, or  any  assignee  of  such  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  Defendant  in  good  faith 
before  notice  of  such  assignment,  may  be  set  off  to  the  amount 
of  the  Plaintiff's  debt,  if  the  demand  be  such  as  might  have 
been  set  off  against  such  Plaintiff,  or  such  assignee,  while  the 
contract  belonged  to  him," 

The  fact  that,  under  the  Code,  the  action  is  brought  in  the 
name  of  the  assignees,  and  not  of  the  assignors,  as  Plaintiffs, 
does  not  change  the  rights  of  the  parties,  and  the  Defendants 
are  still  entitled  to  the  set-off,  precisely  as  if  the  action  had 
been  brought  by  the  assignees  in  the  name  of  Graydon,  Mc- 
Creery  &  Co.  as  Plaintiffs,  as  it  must  have  been  when  the  Stat- 
ute of  Set-offs  was  passed  (Myers  v,  Davis,  22  N.  Y.  R.  489)  ; 
30 
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and  the  statute  is  now  to  be  read  and  construed  with  reference 
to  such  change  in  the  mode  of  bringing  the  action. 

The  simple  principle  applicable  is  this — that  the  assignee 
takes  the  contract  assigned  to  him,  subject  to  the  right  of  set* 
off  which  the  debtor  had  against  it  at  the  time  of  the  assign- 
ment. 

It  would  seem  to  be  very  clear,  then,  that  the  Defendants 
had  no  right  to  set  off  the  third  note  against  the  demand  in 
suit — for,  at  the  time  of  the  assignment,  this  note  had  not  be- 
come due,  and  was  not  then  such  a  demand  "as  might  have  been 
set  off  against"  the  assignees  "while  the  contract  belonged  to 
them." 

An  allowance  to  a  party  by  way  of  set-off  is  always  founded 
on  an  existing  demand  in  presenti,  and  not  one  that  may  be 
claimed  in  futuro  (Aymar  v.  Astor,  6  Cow.  266;  Myers  v- 
Davis,  supra ;  Bradley  v.  Angel,  3  Coms.  475 ;  Kingston  Bank 
V.  Gay,  19  Barb.  459;  Waldron  v.  Baker,  4  E.  D.  Smith,  440; 
Thompson  v.  Hooker,  4  N.  Y.  Leg.  Obs.  17;  Wells  v.  Stewart^ 
3  Barb.  40;  Hicks  v.  McGrorty,  2  Duer,  295 ;  Watt  v.  Mayor,, 
etc.,  of  New  York,  1  Sandf.  S.  C.  R.  23).  The  remark  of  the 
Court,  in  Wells  v,  Stewart,  that  "the  words,  '*/  the  demand  he 
such/  do  not  apply  to  the  nature  only,  but  also  to  the  condition 
or  state  thereof,"  is  sustained  by  the  other  cases,  and  presents 
a  correct  construction  of  the  statute,  which  is  decisive  of  the 
question  before  us.  The  decision  of  the  Court  below  is  in  ac- 
cordance with  that  construction.  The  judgment,  therefore,  is 
right,  and  should  be  affirmed. 

Davies,  Ch.J. — The  firm  of  Graydon,  McCreery  &  Co.,  on 
the  7th  of  May,  1861,  made  a  general  assignment  of  all  their 
property  to  the  Plaintiffs  for  the  benefit  of  their  creditors.  At 
the  time  of  making  said  assignment  the  Defendants  were  in- 
debted to  the  assignors  in  the  sum  of  $3,107.42,  for  goods  sold 
by  them  to  the  Defendants  on  eight  months'  credit,  from  Au- 
gust 9  to  Oct.  20,  1860.  The  Defendants  held  and  owned,  at 
the  time  of  said  assignment,  three  promissory  notes  made  by^ 
said  firm  of  Graydon,  McCreery  &  Co.;  the  first  for  $671.28^ 
which  had  matured  April  4,  1861 ;  the  second  for  $998,35,. 


1867.]  MARTIN  v.  KUNZMULLER.  467 

Opinion  by  Davies,  QlJ. 

which  had  matured  April  11, 1861 ;  and  the  other  for  $1,40078, 
which  did  not  mature  until  May  28,  1861 ;  and  none  of  said 
notes  had  been  paid.  This  action  was  commenced  Oct.  3, 
1861.  After  all  of  said  notes  had  matured,  this  action  was 
commenced  to  recover  the  price  of  said  goods,  and  the  Defend- 
ants then  sought  to  offset  the  amount  of  the  said  three  several 
notes,  all  then  due  and  unpaid. 

The  Court  charged  the  jury,  that  the  Defendants  were  en- 
titled to  offset  the  amount  of  the  promissory  notes  held  by  the 
Defendants,  due  at  the  time  of  making  the  assignment,  with 
interest  from  date  of  maturity,  from  the  amount  of  the  Plain- 
tiff's claim.  Said  Justice  further  charged  the  jury,  that  the 
Defendants  were  not  entitled  to  offset  the  amount  of  the  note 
thirdly  above  described,  and  which  did  not  mature  until  after 
the  making  of  such  assignment,  or  any  portion  thereof,  from 
the  Plaintiffs'  claim;  to  which  portion  of  said  charge  the  De- 
fendants' counsel  excepted.  The  jury,  under  the  direction  of 
the  Court,  rendered  a  verdict  for  the  Plaintiffs  for  $1,534.26 — 
thus  allowing  the  Defendants'  set-off  for  the  two  notes  due  at 
the  date  of  the  assignment,  and  rejecting  the  set-off  as  to  the 
other,  not  due  at  that  time. 

Judgment  on  the  verdict  was  affirmed  at  General  Term,  and 
the  Defendants  appeal  to  this  Court. 

The  only  question  presented  for  the  consideration  of  this 
Court  upon  this  appeal  is,  whether  the  Defendants  were  en- 
titled to  set  off,  against  the  Plaintiffs'  demand,  the  amount  of 
the  note  made  by  their  assignors,  which  was  not  due  at  the 
time  of  the  assignment  to  the  Plaintiffs  of  the  demand  against 
the  Defendants. 

The  provisions  of  the  Revised  Statutes  applicable  to  set-offa 
are  as  follows:  "If  the  action  be  founded  upon  a  contract, 
other  than  a  negotiable  promissory  note,  or  bill  of  exchange, 
which  has  been  assigned  by  the  Plaintiff,  a  demand  existing 
against  such  Plaintiff,  or  any  assignee  of  such  contract,  at  the 
time  of  the  assignment  thereof,  and  belonging  to  the  Defend- 
ant in  good  faith  before  notice  of  such  assignment,  may  be  set 
off  to  the  amount  of  the  Plaintiff's  debt,  if  the  demand  be  such 
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as  might  have  been  set  off  against  such  Plaintiff,  or  such  as- 
signee,  while  the  contract  belonged  to  him."  The  Code  has 
introduced  no  new  rule  affecting  set-offs.  The  alteration  made 
by  it  allowing  the  beneficial  owner  of  a  chose  in  action,  not 
negotiable  at  law,  to  sue  thereon  in  his  own  name,  does  not 
change  the  actual  rights  of  the  parties  to  any  assignment  of  it. 
The  Defendant  is  entitled  to  the  same  defence  which  he  would 
have  had  if  the  former  rule  had  continued  to  prevail,  and  the 
action  had  been  brought  in  the  name  of  the  assignor,  and  to  no 
other  or  different  defence.  The  assignee  would  have  been  pro- 
tected in  his  equitable  rights,  notwithstanding  the  non-nego- 
tiable nature  of  the  contract,  to  the  same  extent  that  he  is  en- 
titled to  have  them  protected  now  that  the  owner  or  holder  can 
prosecute  in  his  own  name..  The  change  effected  by  the  Code 
is  simply  as  to  the  form  in  which  the  action  is  to  be  carried  on 
(Per  Denio,  J.,  in  Myers  v.  Davis,  22  N.  Y.  489). 

This  action  is  founded  upon  an  indebtedness  other  than  that 
arising  upon  a  promissory  note  or  bill  of  exchange — in  other 
words,  a  non-negotiable  contract.  It  has  been  assigned  by  the 
party  who,  previous  to  the  Code,  must  have  been  the  Plaintiff 
upon  the  record.  In  such  an  event,  tbe  statute  declares  that  a 
demand  existing  against  such  Plaintiff  (now  assignor),  or  any 
assignee  of  such  contract,  at  the  time  of  the  assignment  thereof, 
may  be  set  off  to  the  amount  of  the  Plaintiff's  debt.  To  entitle 
the  Defendant  to  avail  himself  of  such  demand  as  a  set-off,  he 
must  show  that  it  belonged  to  him  in  good  faith  before  notice 
of  the  assignment.  There  is  no  point  made  that  the  Defend- 
ants did  not  acquire  all  the  notes  they  claimed  to  set  off,  prior 
to  the  making  of  the  assignment  to  the  Plaintiffs.  The  ques- 
tion therefore  is,  if  the  Plaintiff's  assignors,  at  the  time  of  the 
assignment,  had  commenced  an  action  against  the  Defendants, 
to  recover  the  amount  of  said  account,  could  the  Defendants 
have  set  off  the  note  due  May  28,  1861  ? 

This  precise  point  was  distinctly  presented  in  Wells  v. 
Stewart  (3  Barb.  S.  C.  Rep.  40).  Stewart,  on  the  14th  of 
April,  1845,  made  his  negotiable  note,  payable  to  one  Coym, 
ninety  days  after  date,  and  which,  on  the  26th  day  of  May, 


1867.]  MARTIN  v.  KUNZMULLER.  469 

Opinion  by  Davies,  ChJ. 

1845,  was  assigned  to  and  became  the  property  of  Wells.  On 
the  28th  of  May,  1845,  Wells  owed  Stewart  $75.70,  which 
account  on  that  day  was  assigned  by  Stewart  for  the  benefit 
of  creditors.  The  action  was  in  Stewart's  name,  by  his  as- 
signees, against  Wells,  to  recover  the  amount  of  the  account, 
and  Wells  claimed  to  set  off  the  note  of  Stewart.  The  action 
must  have  been  brought  months  after  the  note  became  due. 
Hand,  J.,  in  the  opinion  of  the  Court,  said  that  the  last  clause 
of  the  statute  above  quoted  is  fatal  to  the  claim  set  up  by  Wells. 
"At  no  time  while  this  account  belonged  to  Stewart,  could  this 
note  have  been  set  off  against  the  account.  Had  Stewart  sued 
Wells  on  the  account,  on  the  day  he  made  his  assignment,  or 
had  the  assignees  sued  him  within  some  weeks  afterwards, 
the  note  would  not  have  applied.  The  words  'if  the  demand 
be  JMcA/  do  not  apply  to  the  nature  only,  but  also  to  the  con- 
dition or  state  thereof."  In  Watt  v.  The  Mayor  of  New  York 
( 1  Sandf.  S.  C.  23),  the  action  was  by  one  Ellsworth,  in  Watt's 
name,  as  assignee,  to  recover  the  amount  of  several  awards 
payable  by  the  corporation  of  New  York  for  lands  of  Watt, 
taken  for  opening  streets  in  said  city.  The  Defendants  sought 
to  set  off  against  the  award  an  assessment  for  benefit  upon  the 
lands  of  Watt,  made  in  the  same  proceedings.  And  the  sole 
question  was  whether  such  set-off  could  be  made,  and  the  Supe- 
rior Court  of  New  York  thought  it  could  not.  Oakley,  Ch.J., 
said :  "It  is  clearly  a  case  not  coming  within  any  provision  of 
the  Statute  relative  to  Set-offs.  At  the  time  of  the  assignment 
there  was  no  right  of  action  by  the  Defendants  against  Watt ; 
no  demand  of  the  assessments  having  been  made.  And  we  are 
at  a  loss  to  perceive  any  reason  why  the  award  in  his  favor  was 
not  assignable  before  it  was  due,  like  any  other  debt,  so  as  to* 
vest  the  entire  interests  in  the  same  in  the  assignee,  whose 
equitable  rights  the  Court  is  bound  to  protect." 

Beckwith  v.  Union  Bank  (4  Sandf.  S.  C.  604)  is  to  the  same 
effect.  The  suit  was  by  Beckwith,  an  assignee  of  the  Messrs. 
Hunters.  At  the  time  of  this  assignment  there  was  standing 
upon  the  books  of  the  Union  Bank  a  sum  of  money  to  the 
credit  of  the  Hunters.    The  assignee  brought  suit  to  recover 


470  MARTIN  V.  KUNZMULLER.  [Seft., 

Opinion  by  Davies,  ChJ. 

this  money.  At  the  time  of  the  assignment  the  bank  held  a  biU 
endorsed  by  the  Hunters,  which  subsequently  fell  due,  and  was 
protested,  and  the  Hunters  charged  thereon  as  endorsers,  and 
the  bank  charged  the  amount  thereof  against  the  credit  of  the 
Hunters.  The  Superior  Court  held  that  the  assignment  having 
been  made  in  good  faith,  and  transferring  to  the  Plaintiff  all 
the  property  of  the  Hunters,  of  every  description,  the  deposit 
to  their  credit  in  the  bank  thereby  became  vested  in  the  assignee. 
Therefore,  when  the  bill  fell  due,  and  the  Hunters  became 
liable  to  the  bank  for  its  payment,  there  were  no  demands  ex- 
isting between  them  and  the  bank  which  could  be  the  subject  of 
set-off.  The  money  to  their  credit  belonged  to  the  Plaintiff. 
The  judgment  in  this  case  was  approved  in  this  Court  (5  Seld. 
211)  ;  this  Court  holding  that  the  Code  had  effected  no  change 
in  the  substantial  rights  of  the  parties.  In  other  words,  the 
provision  is,  that  the  substantial  rights  of  the  Defendant  shall 
not  be  affected  by  the  substitution  of  the  assignee  as  Plaintiff 
in  place  of  the  assignor.  Judge  Johnson  observes,  in  the 
opinion  of  the  Court,  that  "There  is  no  pretence  to  hold  that 
in  an  action  in  the  name  of  the  Hunters,  before  the  Code,  the 
demand  of  the  bank  could  have  been  set  off."  The  same  doc- 
trine is  enunciated  in  Myers  v.  Davis  (ubi  supra).  That  was 
an  action  for  goods,  wares,  and  merchandise  sold  by  Watrous 
&  Lawrence  to  the  Defendant,  the  Plaintiff  being  the  assignee 
of  all  their  property,  in  trust  for  creditors.  The  Defendants 
sought  to  set  off  an  account  for  work  done  for  Watrous  & 
Lawrence,  under  a  contract  made  with  them  before  their  assign- 
ment, but  upon  which  nothing  was  due  at  the  time  of  the  as- 
signment. In  the  opinion  of  the  Court,  Judge  Denio  said :  "If 
this  suit  had  been  prosecuted  in  the  name  of  Watrous  &  Law- 
rence, for  the  benefit  of  their  assignee,  under  the  law  as  it  stood 
before  the  Code,  the  Defendants'  claim  for  a  set-off  would 
have  been  regulated  by  the  [provision  of  the  Revised  Statutes, 
already  quoted] ;  and  the  condition  that  the  demand  proposed 
to  be  set  off  must  have  been  one  existing  against  the  assignors 
before  the  assignment,  and  have  been  capable  of  being  set  off 
against  them  while  the  contract  sued  on  belonged  to  them. 
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would  have  been  fatal  to  the  Defendants.  I  have  said  that  the 
change  in  the  practice  does  not  affect  the  right  to  set  off.  It 
certainly  does  not  improve  the  Defendants'  condition;  for  the 
set-off,  if  the  demand  was  perfect  at  the  time  of  the  assignment, 
would  not  be  within  the  words  of  the  statute,  for  it  would  not 
be  against  the  Plaintiff,  but  against  his  assignors.  Still  it 
would,  no  doubt,  be  within  its  spirit.  The  Defendants'  diffi- 
culty is,  that  at  the  time  of  the  assignment  they  had  no  demand 
against  any  one.  ♦  ♦  *  At  the  time  of  the  assignment  to 
the  Plaintiff  in  this  case,  the  demand  of  the  Defendants  had  not 
matured  so  as  to  be  the  subject  of  a  set-off;  and  when  it  had  so 
matured,  the  demand  against  them,  on  which  this  suit  is 
brought,  had  passed  into  the  hands  of  the  Plaintiff,  against 
whom  they  had  no  claim  whatever."  So  in  the  case  at  bar.  At 
the  time  Graydon,  McCreery  &  Co.  assigned  to  the  Plaintiffs 
their  demands  against  the  Defendants,  they  had  no  mature  de- 
mands against  them  except  upon  the  two  notes.  On  the  au- 
thority of  this  case  it  is  clear,  therefore,  that  the  debt  not  ma- 
tured could  not  be  the  subject  of  a  set-off  against  the  present 
Plaintiffs. 

In  Chance  v,  Isaacs  (5  Paige,  592)  a  similar  question  arose 
and  was  decided.  The  Defendant,  Isaacs,  being  indebted  to 
the  Complainant  in  the  sum  of  $687.28,  gave  to  him  a  nego- 
tiable note  for  that  amount,  payable  four  months  after  date; 
which  note  the  Complainant  soon  after  endorsed  and  trans- 
ferred to  a  third  person,  in  the  ordinary  course  of  business. 
Some  time  afterward  the  Plaintiff  became  indebted  to  Isaacs  in 
about  the  sum  of  $700,  for  which  he  gave  him  two  promissory 
notes,  payable  at  four  and  six  months.  A  few  days  before  the 
note  of  Isaacs  fell  due  he  became  insolvent,  and  made  an  assign- 
ment of  his  property  to  the  Defendant,  Smyth,  for  the  benefit 
of  his  creditors,  including  the  two  notes  of  the  Complainant. 
When  the  note  given  to  the  Complainant  fell  due  it  was  pro- 
tested for  non-payment,  and  the  Complainant,  as  the  endorser, 
was  obliged  to  pay  and  take  it  up.  He  therefore  filed  the  bill 
in  this  cause  to  restrain  the  Defendant,  Smyth,  from  parting 
with  the  two  notes  given  to  Isaacs,  and  to  have  the  note  of 
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Isaacs  offset.  The  Vice-Chancellor  decided  that  the  offset 
could  not  be  allowed,  as  the  creditors  under  the  assignment  had 
acquired  an  interest  in  the  notes  of  the  Complainant  before  the 
note  given  to  and  endorsed  by  him  had  been  protested  for  non- 
payment and  taken  up  by  him.  The  bill  was  dismissed  with 
costs,  and  on  appeal  to  the  Chancellor  the  decree  was  affirmed. 
So  in  Bradley  v.  Angel,  Executor,  etc.  (3  Comst.  475),  where 
the  Complainants  were  indebted  to  the  Defendant's  testator  in 
the  sum  of  between  $3,000  and  $4,000,  to  recover  which  the 
Defendant,  as  executor,  brought  an  action  at  law.  The  Com- 
plainants thereupon  filed  their  bill  to  compel  a  set-off  of  certain 
notes  given  by  the  testator  which  were  not  yet  due,  and  to  re- 
strain the  action  at  law.  The  estate  of  the  testator  was  insol- 
vent. It  was  held,  nevertheless,  that  the  bill  could  not  be  sus- 
tained. 

I  have  looked  at  the  case  of  Maas  v.  Goodman  (2  Hilton,. 
275),  and  it  certainly  seems  to  conflict  with  the  authorities 
above  referred  to.  With  every  possible  respect  for  the  learned 
members  of  the  Court  deciding  that  case,  it  cannot  be  properly 
followed ;  and  thus  we  rule  the  law  as  unequivocally  settled  by 
the  Courts  in  repeated  decisions.  We  have  held  that  if,  at  the 
time  of  the  assignment,  the  Defendant  has  no  present  debt  due 
and  payable  by  the  assignor  he  has  no  offset,  and  that  he  can- 
not set  off,  against  a  debt  due  and  payable  by  him  to  the  as- 
signor, a  debt  of  his  which  matures  afterwards. 

We  see  no  sufficient  reason,  from  any  of  the  suggestions 
made  by  the  counsel  for  the  Appellants,  for  departing  from  the 
doctrine  so  often  enunciated  and  affirmed. 

The  judgment  appealed  from  must  therefore  be  affirmed,, 
with  costs. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  MONROE  COUNTY  SAVINGS  BANK,  Appellant, 
V.  THE  CITY  OF  ROCHESTER  and  ANDREW  WY- 
MAN,  Respondents. 

THE  ROCHESTER   SAVINGS   BANK,   Appellant,   v, 
THE  SAME,  Respondents. 

State  Taxation—Savings  Banks— Act  of  1^66— Surplus— U.  S.  Securities 

— Exemption, 

The  seventh  section  of  the  act  of  1866  (vol.  2,  p.  1647)  provides  for  the 
taxation  of  the  franchises  of  savings  banks,  or  institutions;  and  provides 
a  means  by  which  to  determine  the  amount  upon  which  they  are  to  be 
taxed,  to  wit,  not  exceeding  the  surplus  earned  and  owned  by  such  in- 
stitutions. 

The  Plaintiffs  and  Appellants  in  these  cases  were  assessed 
by  the  assessors  of  the  city  of  Rochester,  at  the  same  time  the 
general  assessment  of  city  taxes  was  made,  in  May,  1866 — in 
the  case  of  the  Monroe  County  Savings  Bank,  for  a  'Valuation 
of  personal  property,"  $83,000;  and  in  the  case  of  the  Roch- 
ester Savings  Bank,  for  a  "valuation  of  personal  property," 
$126,000;  which  assessments  were  confirmed  by  the  Common 
Council  of  said  city  at  the  time  required  by  the  charter  thereof. 
On  the  23d  of  April,  1866,  the  Legislature  passed  an  act  au- 
thorizing the  taxation  of  stockholders  in  banks,  etc.,  to  take 
effect  immediately  (Laws  of  1866,  p.  1647,  2d  vol.).  The 
seventh  section  of  this  act  is  quoted  in  the  opinion.  It  is  claim- 
ed on  the  part  of  said  banks  that  such  assessment  was  illegal, 
upon  the  ground  that  it  was  in  fact  a  taxation  of  United  States 
securities,  in  which  it  is  alleged  that  a  portion  of  their  surplus 
funds  were  invested. 

The  case  was  submitted  on  a  written  statement  of  facts, 
under  section  372  of  the  Code.  In  this  statement,  in  addition 
to  the  matters  above  stated,  it  appears  that  the  Monroe  County 
Savings  Bank,  at  the  times  of  the  assessment  and  confirmation 

Taxation— Franchise— Banks.  92  N.  Y.  341 ;  174  N.  Y. 
479;  84  App.  Div.  174  (82  N.  Y.  Supp.  625) ;  67  How.  Pr. 
224. 
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aforesaid,  was  indebted  to  depositors  in  the  sum  of  $1,611,000, 
and  held  and  owned  money  and  securities  to  the  nominal 
amount  of  $1,694,000,  the  nominal  assets  thus  exceeding  the 
indebtedness  by  the  said  sum  of  $83,000,  which  was  taken,  as 
aforesaid,  as  the  valuation  of  the  personal  property  of  the  bank 
for  the  purpose  of  the  assessment.  On  the  part  of  the  Roch- 
ester Savings  Bank  a  similar  state  of  facts  existed,  leaving  as 
its  surplus  over  its  liabilitise  the  siun  of  $126,000.  The  sub- 
mission of  the  former  bank  states  that  $425,000  of  its  securities 
were  in  bonds  and  securities  issued  by  the  United  States. 

At  a  General  Term  of  the  Supreme  Court  for  the  Seventh 
Judicial  District,  in  July,  1867,  judgment  was  rendered  in 
favor  of  the  Defendants,  with  costs.  From  that  judgment  both 
cases  come  by  appeal  to  this  Court 

FuLLERTON,  J. — It  is  Settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States,  that  the  State  Legislature  has  no 
power  to  impose  a  tax  upon  the  bonds  or  securities  mentioned 
in  the  foregoing  statement,  issued  as  a  means  of  borrowing 
money  upon  the  credit  of  the  United  States,  whether  such 
bonds  and  securities  are  held  by  individuals  or  corporations; 
and  it  is  agreed  in  such  statement,  that  they  are  "exempt  from 
assessment  by  the  laws  of  Congress." 

It  is  a  necessary  result  that  such  exemption  cannot  be  evaded 
by  any  mere  change  of  form  or  name  in  the  law  by  which  the 
tax  is  imposed.  If,  in  fact  ,the  tax  is  laid  upon  such  bonds  or 
securities,  then,  by  whatever  form  of  words  the  imposition  is 
laid,  it  is  illegal. 

Hence  it  is  not  lawful,  for  the  purpose  of  State  legislation,  to 
assess  the  whole  capital  of  a  bank  at  its  value,  or  at  its  nominal 
amount,  when  such  capital  is  invested,  in  whole  or  in  part,  in 
such  securities  (2  Black,  U.  S.  R.  620). 

And  a  tax  imposed  by  a  State  upon  a  bank^  at  a  valuation 
equal  to  the  amount  of  its  capital  stock  paid  in,  is  a  tax  upon 
the  property  of  the  stock  constituting  its  capital;  and  if  such 
capital  is  invested  in  such  securities,  the  tax  is  illegal,  and  the 
law  imposing  it  is  void  (2  Wallace,  U.  S.  R.  200). 
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The  principle  decided  in  these  and  other  cases  decided  in  the 
same-  Court  is,  that  whenever,  by  State  law,  a  tax  is  laid  upon 
property  which  consists  of  United  States  bonds  exempt  from 
taxation,  then,  in  whatever  form,  or  in  whatever  terms  the  law 
is  expressed,  it  is  void,  and  cannot  be  enforced. 

I  proceed  to  apply  the  rule  thus  stated  to  the  case  under  con- 
sideration. 

The  act  in  question  provides  as  follows :  "The  privileges  and 
franchises  granted  by  the  Legislature  of  this  State  to  savings 
banks  or  institutions  for  savings,  are  hereby  declared  to  be 
personal  property,  and  liable  to  taxation  as  such,  in  the  town  or 
ward  where  they  are  located,  to  an  amount  not  exceeding  the 
gross  sum  of  their  surplus  earned,  and  in  the  possession  of  said 
banks  or  institutions,  and  the  officers  of  such  institutions  or 
banks  may  be  examined  on  oath  by  assessors,  as  to  the  amount 
of  such  surplus ;  and  the  property  of  such  banks  and  institutions 
shall  be  liable  to  seizure  and  sale  for  the  payment  of  all  taxes 
assessed  upon  them  for  said  privileges  and  franchises"  (Laws 
of  1866,  p.  1647,  2d  vol.). 

In  declaring  the  privileges  and  franchises  of  a  bank  to  be 
personal  property,  the  Legislature  has  adopted  no  novel  prin- 
ciple of  taxation.  The  powers  and  privileges  which  constitute 
the  franchises  of  a  corporation  are  in  a  just  sense  property,  and 
quite  distinct  and  separate  from  the  property  which,  by  the  use 
of  such  franchises,  the  corporation  may  acquire.  They  are  so 
regarded  by  the  law,  and  so  regarded  by  common  acceptation, 
and  although  it  has  not  heretofore  been  customary,  in  this 
State  at  least,  to  subject  them  to  taxation,  yet  it  must  be  con- 
ceded that  it  may  be  done  if  the  Legislature  sees  fit  so  to  enact. 

It  follows,  that  if  such  taxation  falls  within  the  scope  of 
legislative  power,  that  power  may  also  prescribe  a  rule  or  test 
of  value.  In  the  case  stated,  the  Legislature,  leaving  the  esti- 
mate to  the  assessors,  would  make  the  valuation  depend  upon 
all  the  circumstances  which,  irrespective  of  the  amount  of  prop- 
erty which  the  corporation  actually  holds,  give  value  to  the 
privileges  enjoyed.    All  franchises  are  not  of  equal  value.    One 
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corporation  may  enjoy  a  monopoly,  and  another  be  subject  to* 
competition  with  rivals,  thus  being  less  valuable.  In  some  in- 
stances the  value  of  the  franchise  would  depend  upon  the  nature 
of  the  business  authorized,  and  the  extent  to  which  permission 
was  given  to  multiply  capital  for  its  prosecution.  Under  such 
circumstances  it  would  be  expected  that  the  Legislature  would 
prescribe  some  equitable  test  or  rule  of  valuation  which  should 
guide  or  control  the  estimate  of  the  assessors  in  fixing  the 
amount  of  the  tax.  It  can  hardly  be  denied  that  a  fair  measure 
of  the  value  of  the  franchises  of  corporations  would  be  the 
profits  resulting  from  their  use,  and  in  adopting  such  a  rule  of 
estimate,  no  one  could  justly  complain  of  its  being  unequal  in 
its  effects  upon  different  corporations,  or  unjust  in  its  general 
operations. 

In  the  case  before  us,  the  test  of  value  of  the  franchises  is  not 
the  amount  of  annual  profits,  but  the  rule  is  the  judgment  of 
the  assessors  limited  to  the  amount  of  profits  over  and  above 
the  dividends  of  profits  which  the  corporation  has  seen  fit  to 
declare  and  pay  to  its  depositors. 

These  observations  are  made,  not  because  the  question 
whether  the  operation  of  this  statute  is  just  and  right  is  open 
to  judicial  examination,  but  because  they  tend  to  prove  that  the 
act  in  question  is  what  it  professes  to  be — a  tax  laid  upon  the 
franchises  named  in  it — and  not  an  indirect  tax  upon  the  secur-^ 
ities  held  by  the  bank,  and  in  that  way  attempting  to  avoid  the 
principle  of  the  decisions  already  quoted.  Bad  faith,  or  a  de- 
sign to  evade  the  inhibitions  implied  in  the  Constitution  of  the 
United  States,  or  expressed  in  the  acts  of  Congress,  are  not  to 
be  presumed  or  imputed  to  the  Legislature,  unless  necessary- 
construction  compels  it. 

In  this  case  the  tax  is  declared,  in  terms,  to  be  upon  the  fran^ 
chises  and  privileges  granted.  If  there  are  no  surplus  earnings,, 
then  there  can  be  no  tax.  If  there  are  such  earnings, 
then  it  is  reasonable  to  say  that  the  privilege  which  produced 
them  is  valuable,  and  may  justly  be  regarded  as  property  sub- 
ject to  the  taxing  power.     This  mode  of  limiting  the  taxing- 
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power  indicates  strongly  that  the  intention  of  the  Legislature 
was,  that  it  should  not  exceed  a  just  and  equitable  assessment 
of  the  franchises  and  privileges  granted,  considered  in  refer- 
ence to  the  pecuniary  benefits  and  advantages  resulting  from 
their  use. 

It  now  becomes  important  to  inquire  whether  the  assessment 
in  the  case  now  before  us  is  affected  by  the  fact  that  the  banks 
have  invested  a  portion  of  their  moneys  received  from  depos- 
itors, or  the  profits  arising  on  such  moneys,  in  bonds  or  secur- 
ities of  the  United  States  which  are  exempt  from  taxation. 

In  my  opinion,  if  the  whole  of  the  Plaintiffs*  funds  were  so 
invested,  it  would  not  affect  the  validity  of  the  act.  The  tax 
being  levied  upon  the  franchises  and  privileges  of  the  corpora- 
tion, the  special  use  which  it  makes  of  its  lawful  powers  is  quite 
unimportant.  Because,  I  repeat,  that  neither  the  aggregate 
property  employed,  nor  the  accumulated  profits,  are  taxed. 
They  are  regarded  as  important  only  as  they  may  furnish  a  just 
and  fair  measure  of  estimating  the  value  of  the  property  which 
produced  them,  in  order  that  such  value  may  form  the  basis  of 
taxation.  I  find  no  warrant  for  the  assumption  that,  in  the 
cases  now  before  us,  the  surplus  earned  and  in  the  possession 
of  the  Plaintiffs  is  invested  in  bonds  or  securities  of  the  United 
States.  The  classification  of  their  assets,  which  lays  the  foun- 
dation for  it,  does  not  result  from  the  application  of  any  rule  of 
law,  and  we  cannot  judicially  declare  that  the  funds  so  invested 
are  not  the  identical  funds  received  from  depositors.  If  it 
would  affect  the  legal  question,  it  should  be  shown,  as  matter 
of  fact,  that  the  surplus  is  specifically  so  invested. 

It  is  true  that  where  a  State  tax  is  laid  upon  the  property  of 
an  individual,  or  a  corporation,  so  much  of  their  property  as  is 
invested  in  United  States  bonds  is  to  be  treated,  for  purposes  of 
assessment,  as  if  it  did  not  exist ;  but  this  rule  can  have  no  ap- 
plication to  an  assessment  upon  a  franchise,  where  a  reference 
to  property  is  made  only  to  ascertain  the  value  of  the  thing  as- 
sessed. 

It  is,  however,  argued  with  great  ingenuity  and  skill,  that 
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inasmuch  as  the  Plaintiffs,  among  other  powers  given  them, 
have  the  right  to  invest  their  money  in  United  States  bonds, 
their  franchises  and  privileges  cannot  be  taxed  by  the  State. 
The  power  thus  to  invest  their  moneys,  it  is  contended,  is  a 
franchise  for  lending  to  the  United  States,  and  therefore  can- 
not be  taxed,  because  such  taxation  would  trench  on  the  power 
of  the  United  States  to  borrow.  This  is  stretching  the  argu- 
ment too  far.  It  cannot  be  contended  that  the  State  would  vio- 
late any  obligation  resulting  from  the  power  of  the  United 
States  to  borrow  money,  if  the  laws  conferring  the  power  upon 
the  Plaintiffs  to  invest  their  moneys  in  United  States  stocks 
and  bonds  were  repealed.  The  State  is  under  no  obligation, 
express  or  implied,  to  legislate  to  enhance  the  credit  of  the 
general  government,  and  should  it  adopt  a  system  of  legislation 
which  indirectly  produces  such  a  result,  its  power  of  repeal 
cannot  be  doubted.  The  position  that  a  franchise  granted  by 
the  bounty  of  a  State  is  not  taxable  because  coupled  with  that 
franchise  is  the  privilege  of  loaning  money  to  the  general  gov- 
ernment, is  not  more  untenable  than  to  argue  that  because  such 
a  franchise  enhances  the  credit  of  the  United  States,  therefore 
the  Legislature  could  not  repeal  the  law  granting  the  franchise 
without  violating  its  constitutional  obligations.  Suppose  the 
Legislature  had  limited  the  amount  in  which  the  Plaintiffs  could 
invest  its  moneys  in  the  securities  of  the  United  States,  it  will 
not  be  contended  that  such  limitation  would  be  void  because  it 
impaired  the  power  of  the  United  States  to  borrow  money. 

It  must,  therefore,  be  regarded  as  sound  doctrine  to  hold  that 
the  State,  in  granting  a  franchise  to  a  corporation,  may  limit 
the  powers  to  be  exercised  under  it,  and  annex  conditions  to  its 
enjoyment,  and  make  it  contribute  to  the  revenues  of  the  State. 
If  the  grantee  accepts  the  boon,  it  must  bear  the  burden. 

In  my  opinion,  the  statute  in  question  here  is  not  obnoxious 
to  the  objection  that  it  is  in  conflict  with  the  power  of  the 
United  States,  nor  is  it  to  be  regarded  in  any  sense  as  indi- 
cating an  unfriendly  or  hostile  spirit. 

As  to  the  effect  of  the  change  made  in  the  statute  of  1867,  it 
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is  stifficient  to  say  that  the  assessment,  imposition,  and  con- 
firmation of  the  tax  in  1866,  made  such  tax  a  debt  due  to  the 
city  of  Rochester,  and  the  subsequent  amendment  of  the  act 
had  no  retroactive  effect  to  change  the  rights  of  the  parties. 
The  judgment  should  be  affirmed,  with  costs. 

Grover,  J. — The  seventh  section  of  the  act  authorizing  the 
taxation  of  the  stockholders  in  banks,  etc.  (Laws  1866,  vol.  2, 
p.  1647),  provides  that  the  franchises  granted  by  the  Legis- 
lature to  savings  banks  or  institutions  for  savings,  "are  hereby 
declared  to  be  personal  property,  and  liable  to  taxation  as  such 
in  the  town  or  ward  where  they  are  located,  to  an  amount  not 
exceeding  the  gross  sum  of  their  surplus  earned,  and  in  the 
possession  of  said  banks  or  institutions,  and  the  officers  of  such 
institutions  may  be  examined  on  oath  by  assessors,"  etc.  There 
can  be  no  doubt  entertained  as  to  the  design  of  the  Legislature 
in  enacting  the  above  section.  Language  could  scarcely  make 
it  plainer.  It  was  to  tax  the  franchises  of  the  institutions  to 
which  it  was  applied,  as  personal  property,  to  an  amount  not 
exceeding  the  surplus  earned  and  owned  by  such  institutions,  at 
the  same  rate,  and  in  common  with  the  other  personal  property 
of  the  State.  The  institutions  so  to  be  taxed  are  corporations 
created  by  the  laws  of  the  State,  vested  with  valuable  franchises 
conferred  by  the  same  laws.  It  is  not  disputed  by  the  counsel 
for  the  Appellant  that  the  Legislature  has  full  power  to  tax 
these  franchises  for  State  and  municipal  purposes,  in  its  dis- 
cretion. It  is  claimed  by  the  counsel,  however,  that  this  is  not 
a  tax  upon  the  franchises,  but  upon  the  property  of  the  bank, 
viz. :  the  surplus  owned  by  the  corporation ;  and  that  as  this 
property  consists,  of  bonds  of  the  United  States  government, 
which  are  exempt  from  State  and  municipal  taxation,  the  Ap- 
pellant is  entitled  to  the  benefit  of  such  exemption.  If  the  coun- 
sel is  correct  in  the  premises,  his  conclusion  is  sustained  by  the 
adjudication  of  the  Supreme  Court  of  the  United  States,  which 
this  Court  is  bound  to  follow  in  this  class  of  cases.  But  the 
only  basis  of  the  position  of  the  counsel  is,  that  the  surplus 
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owned  by  the  corporation  is  adopted  as  the  value  at  which  the 
franchise  shall  be  assessed.  It  was  competent  for  the  Legisla- 
ture to  fix  any  valuation  thereon  which  it  deemed  proper,  or  to 
adopt  any  standard  deemed  suitable.  It  having  taken  the  sur- 
plus as  a  standard  of  valuation,  it  is  wholly  immaterial  whether 
this  surplus  was  taxable  as  property,  or  exempt  therefrom. 
This  in  no  way  affects  the  right  of  the  Legislature  to  refer  to 
this  as  the  measure  of  value  at  which  the  franchises  shall  be 
assesed..  But  it  is  argued  that  this  was  a  contrivance  by  the 
Legislature  to  tax  the  United  States  bonds  indirectly,  when 
they  could  not  do  so  directly.  How  was  it  known  to  the  Legis- 
lature that  any  part  of  the  surplus  of  these  institutions  was  in- 
vested in  government  bonds?  Or  how  does  it  now  appear  but 
that  the  bonds  owned  by  the  Plaintiffs,  at  the  time  of  the  as- 
sessment, were  not  purchased  after  the  passage  of  the  act,  for 
the  purpose  of  evading  the  taxation  thereby  imposed?  Gov- 
ernment bonds  are  dealt  in  by  these  institutions,  bought  and 
sold,  as  the  managers  deem  most  likely  to  promote  their  inter- 
est. I  am  wholly  unable  to  see  how  this  dealing  can  affect  the 
right  of  the  State  to  impose  taxes  upon  the  franchises  granted 
by  it.  The  exercise  of  this  power  by  the  State  can  in  no  way 
affect  the  power  of  the  federal  government  to  borrow  money, 
any  more  than  taxing  property  employed  in  lucrative  business. 
If  such  property  were  not  taxed  by  the  State,  its  owners  would 
have  larger  sums  of  money  that  they  might  possibly  lend  to  the 
government.  The  necessary  public  burdens  should  be  borne 
equally  by  all  the  property  of  the  State,  and  those  seeking  to 
exempt  themselves  from  their  share,  and  impose  such  share 
upon  others,  in  addition  to  their  own,  should  make  a  clear  case. 
The  Plaintiffs',  so  far  from  being  such,  is,  I  think,  a  clear  case 
of  liability  to  taxation.  The  evidence  of  the  instructions  given 
by  the  Comptroller  was  wholly  immaterial. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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THOMAS  WILTSIE,  Respondent,  v.  JAMES  EADDIE 
AND  WILLIAM  R.  EADDIE,  Appellants. 

Practice — Referee's  Report — Findings  of  Fact, 

An  exception  that  a  referee  has  not  found  specifically  upon  certain  ques- 
tions of  fact  is  not  well  taken.  A  referee  is  required  to  find  upon  issues 
only,  and  not  upon  evidence. 

The  Plantiff  brought  his  action  against  the  Defendants,  al- 
leging that  he  was  engaged  as  a  warehouseman,  and  forwarded 
on  the  Erie  Canal,  in  1859;  and  that  the  Defendants  employed 
him  to  receive  at,  and  ship  from  his  warehouse,  to  the  city  of 
New  York,  a  quantity  of  potatoes,  for  which  they  promised  to 
pay  him  a  reasonable  compensation. 

The  Defendants  denied  these  allegations.  Conflicting  evi- 
dence was  given  upon  the  question,  whether  the  service  was 
rendered  by  the  Plaintiff  on  his  own  account,  or  as  adminis- 
trator of  one  Butler,  and  in  pursuance,  and  in  fulfilment  of  a 
contract  made  between  him  and  the  Defendants. 

The  referee  found  for  the  Plaintiff,  and  the  General  Term  of 
the  Seventh  District  affirmed  the  judgment  entered  upon  his 
report. 

The  Defendants  now  appeal  to  this  Court. 

James  L.  Angle  for  the  Appellants. 
W.  C.  Rowley  for  Respondent. 

Hunt,  J. — ^After  hearing  the  testimony  produced  by  the 
parties,  the  referee  found  as  a  matter  of  fact,  that  at  the  time 
the  potatoes  were  shipped,  the  Plaintiff  was  himself  engaged  in 
the  business  of  warehouseman  and  forwarder;  that  he  received 
and  shipped  from  the  warehouse  occupied  by  him,  and  for  the 
Defendants,  thirteen  thousand  one  hundred  and  twenty-seven 
bushels,  and  two  thousand  six  hundred  and  twenty-five  barrels 
of  potatoes. 
31 
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He  found  the  value  of  the  service,  and  made  his  report  for 
the  amount  due  to  the  Plaintiff  from  the  Defendants  upon  this 
theory  of  the  facts. 

The  Defendants  ask  a  reversal  of  the  judgment,  on  the 
ground  that  the  reteree  refused  to  find  specifically  upon  the 
question,  whether  the  Plaintiff,  before  he  received  and  shipped 
the  potatoes  in  question,  had  information  of  the  existence  of  a 
contract  between  one  Butler,  then  deceased,  and  the  Defend- 
ants, for  receiving  and  shipping  the  same  potatoes.  The  ques- 
tion was  sharply  litigated  before  the  referee,  whether  the  Plain- 
tiff received  and  shipped  the  potatoes  in  question,  acting  as  the 
administrator  of  Mr.  Butler,  or  whether  it  was  his  individual 
transaction. 

The  question  was  independent,  inasmuch  as  the  Defendants 
claimed  to  have  paid  Butler,  in  full,  for  the  same  service  for 
which  the  Plaintiff  sought  compensation  in  this  action.  As  a 
fact  of  a  chain  of  evidence  against  the  Plaintiff,  the  testimony 
embraced  in  the  question  upon  which  the  referee  was  then? 
asked  to  find,  was  obviously  material.  No  complaint  is  made 
of  the  exclusion  of  the  evidence,  as  it  was  all  received  and  con- 
sidered by  the  referee. 

The  complaint  that  the  referee  has  not  found  specifically 
upon  the  question  suggested,  is  not  well  taken,  and  for  two 
reasons ;  First,  the  referee  is  required  to  find  and  report  upon: 
the  issues  only,  and  not  upon  the  evidence  (Code,  §  272).  He 
must  "state  the  facts  found  by  him."  Thus,  he  was  bound  to 
determine  and  report  upon  the  question,  whether  the  parties  to- 
this  action  entered  into  the  contract  set  forth  in  the  complaint. 
That  was  a  precise  issue  before  him.  But  he  was  not  bound 
to  say  whether  he  believed  the  statemtnts  of  a  particular  wit- 
ness, or  what  his  decision  would  have  been  if  he  had  believed 
him,  or  disbelieved  him.  He  was  not  bound  to  "state"  whether 
a  particular  link  in  the  chain  of  the  evidence  of  either  party 
existed  or  was  wanting.  Such  is  the  character  of  the  complaint 
now  under  consideration.  As  an  independent  question,  it  was 
not  of  the  least  importance  whether  the  Plaintiff  was  aware 
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that  a  contract  for  the  shipment  of  potatoes  existed  between 
the  Defendants  and  the  deceased.  It  was  only  important  as 
bearing  upon  the  question  in  issue,  viz.:  whether  a  contract 
existed  between  the  parties  to  the  action,  as  set  forth  in  the 
complaint.  The  referee  has  found,  distinctly,  upon  that  point, 
that  such  a  contract  did  exist.  That  was,  itself,  a  question  of 
fact;  and  he  further  found  that  the  service  sued  for  was  not 
rendered  in  fulfilment  of  Butler's  contract.  He  is  not  called 
upon  to  find  or  explain  the  means  and  processes  by  which  he 
arrived  at  that  conclusion.  When  the  referee  decided  and 
"stated"  the  contract  thus  made  between  the  parties  to  this 
action,  and  that  the  service  rendered  was  in  fulfilment  of  that 
contract,  he  decided  and  "stated"  all  that  was  necessary  on  that 
branch  of  the  case. 

But  again;  the  question  referred  to  the  referee  for  his  deci- 
sion was  a  question  of  fact,  and  can  only  come  before  this 
Court  for  its  consideration,  When  the  judgment  of  the  referee 
has  been  reversed  on  a  question  of  fact,  and  the  order  of  rever- 
sal so  certifies  (Code,  §  272).  In  the  present  case,  the  judg- 
ment of  the  referee  was  affirmed. 

If  the  point  of  fact  which,  it  is  complained,  was  not  decided,, 
had  been  upon  the  main  issue,  it  would  not  have  been  within 
our  power  to  review  it. 

Under  such  circiunstances,  we  can  only  review  the  decision 
of  the  General  Term,  when  the  referee  decided  without  any 
evidence,  or  against  all  the  evidence  on  the  point.  In  the  pres- 
ent case,  the  Plaintiff  expressly  denied  any  knowledge  of  a 
contract  between  the  Defendants  and  the  deceased,  except  as 
to  the  potatoes  raised  on  Bullen  farm.  Each  of  these  reasons 
is  conclusive  against  the  Appellant's  claim,  and  they  furnish 
an  answer  to  the  other  points  of  the  Appellants,  to  wit;  that 
the  referee  declined  to  report  whether  both  parties  supposed 
that  Wiltsie  was  acting  in  behalf  of  the  estate,  and  also  in  re- 
lation to  the  receipt  of  the  $7.00,  and  the  application  of  the 
same;  and  also  as  to  what  took  place  upon  the  settlement  of 
the  accounts  of  the  Plaintiff,  as  administrator  of  Mr.  Butler. 
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These  are  questions  of  fact,  and  questions  of  evidence  sim- 
ply. The  referee  found  that  a  contract  was  made  between  the 
parties  to  this  action,  by  the  service  which  was  rendered  by  the 
Plaintiff  for  the  Defendants,  and  which  service  was  rendered 
by  him  in  his  individual  capacity,  and  not  as  administrator. 
He  properly  held  that  the  law  implied  a  promise,  from  these 
facts,  that  the  Defendants  would  pay  to  the  Plaintiff  the  value 
of  the  service  rendered. 

The  judgment  should  be  affirmed. 

All  concur. 

JOEL  TIFFANY, 
State  Reporter. 
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ELLEN    HARRIS,    Plaintiff,    v.    THE    AMERICAN 
BIBLE  SOCIETY  and  Others,  Defendants. 

Will — Construction — Life  Estate — Estate  in  fee — Statute  relative  to  Be- 
quests. 

Cornelius  Sebring  died  previously  to  1830,  seized,  inter 
alia,  of  a  lot  of  land  in  Ovid,  Seneca  county,  containing  about 
thirty  acres.  He  left  two  sons  and  four  daughters,  his  only 
heirs-atlaw.  His  son  Folkerd  died  in  1861,  without  issue,  but 
leaving  a  will,  which  purports  to  dispose  of  his  whole  estate. 
In  1862,  Ellen  Harris,  the  Plaintiff,  one  of  the  daughters, 
brought  an  action  in  the  Supreme  Court  for  a  partitiion  of  the 
thirty-acre  lot,  claiming  one-fifth  thereof,  by  descent.  She 
claims  that  the  dispositions  of  her  brother  Folkerd's  will  in 
favor  of  religious  societies  or  institutions  are  void,  and  asks 
for  a  determination  accordingly. 

Cornelius  Sebring  left  a  will,  the  material  portions  of  which 
are  as  follows : 

"As  for  my  worldly  estate,  after  my  decease  [my  will  is  that 
it]  be  disposed  of  in  a  manner  following : 

**Second,  I  give  to  my  four  daughters  ♦  ♦  ♦  each  one- 
sixth,  of  my  personal  property  not  otherwise  disposed  of. 

"Third.  I  give  and  bequeath  my  son  Folkerd  thirty  acres  of 
land  on  which  he  now  lives,  my  young  black  mare,  two  hun- 

IVills — Bequests  to  charity — Who  may  contest.  103  App. 
Div.  327;  63  App.  Div.  614  (72  N.  Y.  Supp.  24);  2  Redf. 
540. 

Foreign  corporations — Right  to  take  devise.  43  N.  Y.  432 ; 
2  Dem,  188;  6  Dem.  340  (11  St.  Rep.  700). 

Testamentary  gifts — Limitation — Right  to  enforce.  151 
N.  Y.  335. 

Charitable  bequests — Statute — Availability.  68  N.  Y.  582 ; 
151  N.  Y.  358;  185  N.  Y.  485;  13  Hun,  473;  85  App.  Div. 
137  (83  N.  Y.  Supp.  70)  ;  3  Lans.  386. 

Charitable  bequests — Extent — Valuation — Time.  29  Hun, 
231 ;  6  Dem.  210  (3  N.  Y.  Supp.  137). 
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dred  dollars  in  six  months  after  my  decease,  and  one-sixth  part 
of  my  personal  property  not  otherwise  disposed  of. 

**Fourth.  I  give  and  bequeath  to  my  son  John  the  farm  on 
which  I  now  live,  containing  one  hundred  and  one  acres,  my 
brown  horse,  bay  horse,  sucking  colt,  farm  wagon,  sled,  and 
farming  utensils,  and  one-sixth  of  my  personal  property  not 
otherwise  disposed  of,  provided  he  pay  six  hundred  dollars 
legacy,  support  his  mother,  and  pay  fifteen  dollars  annually  to 
my  step-mother." 

Folkerd  C.  Sebring  by  his  will  gave  his  wife  a  life  estate  in 
all  his  property,  real  and  personal,  and  directed  that  on  her 
death  the  whole  should  be  sold  by  his  executors,  "and  that  the 
proceeds  thereof  be  paid  over  to  the  following-named  chari- 
table societies  in  four  equal  portions." 

One  portion  is  alloted  to  "The  American  Board  of  Commis- 
sioners for  Foreign  Mission,"  a  corporation  duly  incorporated 
by  the  State  of  Massachusetts  for  the  purpose  of  propagating 
the  Gospel  in  heathen  lands. 

Another  is  allotted  to  "The  American  Bible  Society,"  and 
another  to  "The  American  Tract  Society." 

The  two  latter  societies  are  New  York  corporations  (Laws 
N.  Y.  1841,  pp.  41,  249).  The  general  capacity  of  these  three 
corporations  to  take,  as  contemplated  by  the  testator,  is  not  the 
question. 

The  other  fourth  part  or  portion  is  given  in  the  following 
words : 

"Another  fourth  part  of  all  the  proceeds  *  *  *  to  be  paid 
over  to  the  Trustees  of  the  Presbyterian  House  incorporated 
April  21,  1855,  by  the  Legislature  of  Pennsylvania,  to  be  ex- 
pended under  the  direction  and  for  the  appropriate  uses  of  the 
Home  Mission  Committee  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States  of  America." 

The  Legislature  of  Pennsylvania,  on  the  said  21st  day  of 
April,  1855,  passed  an  act,  which,  after  reciting  that  "The  Gen- 
eral Assembly  of  the  Presbyterian  Church,"  which  held  its 
session  in  Philadelphia  in  May,  1854,  had  appointed  John  A. 
Brown  and  others    named    "Trustees    of    the    Presbsrterian 
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House,"  created  those  persons  and  their  successors  a  corporate 
body  by  the  name  of  the  "Trustees  of  the  Presbyterian  House." 

The  preamble  recites  a  request  that  the  act  of  incorporation 
^*should  contain  a  general  provision  authorizing  the  said  trus- 
tees to  hold,  in  trust  for  said  assembly,  any  property  committed 
to  them  by  donations,  bequests,  or  otherwise." 

The  4th  section  of  the  act  is  as  follows :  "That  the  Trustees 
liereby  incorporated,  and  their  successors,  shall  be  subject  to 
the  direction  of  the  said  assembly  and  their  successors,  have  full 
power  to  manage  all  funds,  property  and  effects  committed  to 
their  care,  by  gift,  purchase,  bequest,  or  otherwise,  and  to  exe- 
•cute  any  trusts  confided  to  them  by  said  General  Assembly,  or 
their  successors,  in  such  manner  as  shall  be  deemed  most  advan- 
tageous, and  not  contrary  to  law  or  the  intention  of  the  donor 
or  testator." 

The  action  was  tried  at  a  Special  Term  in  the  county  of 
Seneca,  where  the  complaint  was  dismissed,  with  costs.  On  an 
appeal  taken  by  the  Plaintiff,  a  General  Term  in  the  Seventh 
District,  modifying  the  judgment,  declared  that  Folkerd  took  a 
fee-simple  in  the  thirty-acre  lot  under  his  father's  will ;  that  the 
provision  of  Folkerd's  will  directing  the  sale  was  valid  as  a 
-power  in  trust;  that  the  bequests  to  the  four  societies  "were 
valid  to  the  extent  only  of  one-half  of  the  property  so  be- 
queathed to  each."  The  General  Term  also  directed,  that  after 
the  death  of  decedent's  widow,  the  whole  of  Folkerd's  real  and 
personal  estate  be  converted  into  money,  and  after  paying  to 
the  Plaintiff,  the  executors,  and  the  four  corporations  their 
costs  of  this  action,  that  one-eighth  part  of  the  net  proceeds  be 
paid  to  each  of  the  four  corporations. 

Distribution  of  the  residue  of  the  proceeds  was  also  directed 
among  the  individual  Defendants  who  are  descendants  of  C. 
Sebring. 

The  Plaintiff  appeals  to  this  Court  from  so  much  of  the 
judgment  as  adjudges  that  Folkerd  took  a  fee  in  the  thirty-acre 
lot ;  that  the  Presbyterian  House  is  entitled  to  any  proceeds  of 
his  estate,  and  from  the  award  of  costs  to  the  Defendants. 

The  four  corporations  appealed  from  so  much  of  the  judg- 
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ment  as  reduced  their  respective  bequests  below  one-fourth  of 
the  proceeds  of  Folkerd's  estate,  and  also  from  the  directions 
concerning  costs. 

John  E,  Seeley,  of  counsel  for  Plaintiff. 

Samuel  A.  Foot,  of  counsel  for  Bible  Society. 

George  A.  Titus,  of  counsel  for  American  Tract  Society. 

FuLLERTON,  J. — 1.  When  Cornelius  Sebring's  will  went  into 
operation,  the  words  of  the  third  clause,  devising  the  thirty- 
acre  parcel  to  Folkerd,  without  superadded  words  of  limita- 
tion,  imported  a  life  estate,  and  no  more. 

The  ancient  and  well-established  rule  of  construction  which 
produced  this  consequence,  has  from  an  early  period  been  con- 
sidered by  eminent  judges  as  almost  invariably  defeating  the 
intent  (Cowper,  355). 

In  Denne  v.  Page  (11  East,  605,  note).  Lord  Mansfield 
therefore  says,  that  "Courts  have  been  astute  to  find  out,  if 
possible,  from  other  parts  of  a  will,  what  the  testator  really  in- 
tended;  and  it  is  with  pleasure  that  they  have  found,  in  hun- 
dreds of  cases,  sufficient  to  warrant  them  in  giving  full  effect 
to  that  intention." 

At  length,  in  1830,  the  rule  was  abolished  by  statute  in  this 
State  (1  R.  S.  748,  §  1,  original  paging.  See  Reviser's  Note,  S 
R.  S.  p.  601,2ded.). 

In  1837  the  British  Parliament  adopted  a  similar  enactment 
(1  Vict.  ch.  26,  §§  1  and  28). 

And  Mr.  Justice  Grier  states,  no  doubt  correctly,  in  2  Black's 
R.  414,  that  the  same  beneficial  change  has  been  in  like  manner 
effected  in  most,  if  not  all  the  States  of  this  Union.  Still,  the 
rule  must  be  applied  to  instruments  which  took  effect  during  its 
existence;  and  hence  the  necessity  of  considering  whether  the 
devise  in  question  is  controlled  by  it. 

Resort  may  be  had  to  every  part  of  a  will  in  order  to  ascer- 
tain the  sense  in  which  the  testator  may  have  employed  any 
particular  word  or  clause  on  which  a  question  arises ;  and  ac- 
cordingly, a  number  of  circumstances  appearing  in  this  instru- 
ment are  relied  upon  as  evidence  that  the  testator  intended  in 
this  instance  to  give  a  fee. 
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He  set  out  with  a  declaration  of  his  will  that  his  "worldly 
estate/'  after  his  decease,  should  "be  disposed  of  in  the  manner 
following."  He  then  gave  the  thirty-acre  lot  in  question  to 
Folkerd  by  its  local  description,  without  any  words  limiting  the 
estate  given;  and  he  further  gave  another  lot  of  land  in  like 
manner  to  his  son  John,  and  disposed  of  the  whole  residue  of 
his  personal  estate  in  equal  portions  to  the  two  sons  and  his  four 
daughters,  each  taking  one-sixth  part  thereof. 

The  fourth  clause,  containing  the  devise  to  John,  contains 
also  a  bequest  of  sundry  specific  chattels,  a  sixth  share  of  the 
residuary  personal  estate,  and  concludes  thus:  "Provided  he 
[John]  pay  $600  legacy,  support  his  mother,  and  pay  $15  an- 
nually to  my  step-mother."  This  is  a  charge  on  John  person- 
ally. 

It  is  expressed  as  a  condition,  and  there  is  nothing  to  confine 
it  to  the  bequest,  or  to  prevent  its  being  interpreted  as  equally 
applicable  to  the  devise. 

John  could  not  have  accepted  the  gifts,  or  either  of  them,  or 
any  part  of  either,  without  becoming  liable  to  the  respective 
beneficiaries  mentioned  in  the  proviso,  for  all  the  duties  and 
payments  thereby  charged  upon  him.  This  disposition  gave 
John  a  fee  in  the  farm  devised  to  him,  notwithstanding  that 
the  devising  clause  contains  no  words  of  limitation. 

It  may  be  proper  to  cite  a  few  links  of  the  unbroken  chain  of 
authorities  by  which  this  proposition  is  supported.  (Collier's 
case,  6  Coke,  16;  Doe  v.  Holmes,  8  T.  R.  1 ;  Jackson  v,  Martin, 
18  Johns.  36;  Spraker  v.  Van  Alstyne,  18  Wend.  205).  King 
V.  Ackerman  (2  Black,  408)  presented  the  point  under  circum- 
stances essentially  similar  to  those  which  attend  this  devise  to 
John. 

It  arose  on  a  devise  of  lands  in  New  York.  The  devisee  took 
a  fee  in  other  lands  by  force  of  certain  inartificial  words  em- 
ployed by  the  testator  in  connection  with  that  devise;  but  the 
lands  in  question  were  devised  to  him  by  mere  local  description, 
without  words  of  limitation ;  and  certain  legacies  were  charged 
upon  him  in  general  terms,  not  specially  referable  to  either 
devise. 
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Evidence  was  offered  that  the  land  devised  in  fee  was  in 
value  more  than  sufficient  to  pay  the  l^[acies.  Its  rejection 
was  approved.  The  Court  say :  "It  is  clear  that  [the  devisee] 
could  not  repudiate  his  obligation  to  pay  the  legacies  by  refus- 
ing to  accept  the  gift  [in  fee]  while  he  retained  the  lands  in 
question.  ♦  ♦  ♦  A  Court  may  look  beyond  the  face  of  the 
will,  where  there  is  an  ambiguity  as  to  the  person  or  property 
to  which  it  is  applicable ;  but  no  case  can  be  found  where  such 
testimony  has  been  introduced  to  enlarge  or  diminish  the  estate 
devised."  Many  authorities  to  the  same  effect  are  cited  in  41 
Barbour,  pp.  535  to  540. 

It  may  be  presumed  that  the  devisor  had  no  other  real  estate 
than  the  two  parcels  devised  to  his  sons. 

It  is  therefore  apparent  that  the  testator  has  not  failed  to 
make  a  complete  disposition  of  all  his  property,  in  conformity 
with  his  declared  intent,  unless,  indeed,  the  devise  to  Folkerd 
is  to  be  deemed  for  life  only.  The  intestacy  can  extend,  at 
most,  no  further  than  to  the  inheritance  or  remainder  in  fee 
in  the  thirty-acre  lot  after  the  death  of  Folkerd. 

The  form  of  the  introductory  clause,  and  the  fact  that  the 
residuary  dispositions  are  of  the  entire  personalty,  and  are  ex- 
pressly confined  to  personal  estate,  are  relied  upon  as  sufficient 
evidence  of  an  intent  to  give  a  fee  by  the  devise  to  Folkerd. 

In  Frogmorton  v.  Holyday  (3  Burr.  1618)  these  circum- 
stances concurred,  and  Lord  Mansfield  expressed  the  opinion 
that,  taken  together,  they  would  cause  a  fee  to  pass  under  such 
an  indefinite  devise.  In  that  case  the  devisee  took  a  fee  on  an- 
other ground.  Sir  William  Blackstone  was  of  counsel  against 
the  devisee,  and  he  gives  his  very  able  argument  in  his  own 
reports. 

He  does  not  state  that  Wilmot,  the  only  other  Judge  present, 
concurred  with  his  senior  on  the  point  now  in  question;  but 
represents  him  as  using  very  peculiar  language  about  "this  kind 
of  loose  evidence  being  twisted  together"  (S.  C,  1  Wm.  Bl. 
535).  That  case  was  decided  in  1765.  Eight  years  afterward, 
De  Gray,  Ch.J.,  with  the  unanimous  concurrence  of  his  asso- 
ciates, decided  the  other  way  in  the  Common  Pleas,  on  a  will 
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presenting  the  same  point  precisely  (Frogmorton  v.  Wright,  3 
Wilson,  414;  S.  C,  2  Wm.  Blackstone,  889). 

As  to  such  an  introductory  clause  alone,  the  established 
doctrine  is  stated  by  Chancellor  Kent,  in  1  Johns.  Ch.  R.  498. 
It  is  "not  sufficient  without  an  actual  devise.  It  must  appear 
that  the  testator  not  only  did  not  intend  to  die  [intestate]  but 
that  he  did  not,  in  fact,  die  intestate."  This  has  been  so  often 
and  so  emphatically  adjudged  in  England  and  in  this  State  that 
it  ought  not  now  be  questioned  (2  Jarman  on  Wills,  3;  Lond. 
ed.  p.  247;  Barheydt  v.  Barheydt,  20  Wend.  576,  581 ;  Harvey 
V.  Olmsted,  1  Comst.  490). 

I  cannot  think  that  the  complete  disposition  of  the  personalty 
improves  the  claim  that  Folkerd  took  a  fee.  Such  introductory 
words  are  almost  universally  employed  in  wills  drawn  by  un- 
professional persons  (2  Wrti.  Bl.  537). 

A  residuary  clause  is  nearly  as  common,  and  the  latter  is 
generally  intended  to  include  personal  property  only,  and  is 
usually  so  limited  in  terms. 

The  introductory  clause  has  been  denied  the  effect  now 
claimed  for  it,  mainly  because  it  is  merely  a  common  form  to 
which  testators  are  not  supposed  to  give  much  attention.  The 
same  reasoning  applies  in  a  considerable  degree  to  the  residuary 
clause.  If,  from  the  circumstances  relied  upon  in  this  connec- 
tion, we  should  impute  to  the  testator  an  intent  to  give  a  fee, 
by  words  which  import  a  less  estate,  we  must  charge  him  with 
ignorance.  It  would  certainly  be  at  least  as  proper  and  more 
charitable  to  suppose  forgetfulness.  The  first  is,  in  some  de- 
gree, a  deliberate  fault  of  life ;  the  latter  is  but  the  accident  of 
an  hour,  and  that,  perhaps,  an  hour  of  dying  agony. 

Adopting  the  strongly  expressed  views  of  Judge  Gardiner  in 
the  case  cited  (1  Const.  490),  I  conclude  that  a  fee  cannot  be 
adjudged  to  have  passed  on  this  ground.  The  introductory 
clause  thus  coupled  with  the  almost  perfect  completeness  of  the 
disposition,  and  the  limitation  of  the  residuary  gifts  to  per- 
sonalty only,  have  no  greater  just  effect  than  to  excite  an  ap- 
prehension that  the  testator  may  probably  have  intended  to 
give  his  son  Folkerd  a  fee. 
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But  a  mere  conjecture  of  this  sort  should  never  be  permitted 
to  subvert  the  clear  and  positive  title  conferred  by  the  Statute 
of  Descents.  The  great  respect  entertained  for  its  author  has 
probably  protected  from  criticism  the  opinion  in  3  Burr. ;  but, 
as  we  have  seen,  it  was  disregarded  in  England  soon  after  it 
was  ventilated ;  and  I  cannot  find  that  it  has  ever  been  adopted 
or  approved  in  such  a  way  as  to  re-enforce  its  authority.  Fer- 
ris V.  Smith  (17  Johns.  223)  presented  the  precise  question. 

The  opinion  in  3  Burr,  was  cited,  but  the  Court,  silently 
disregarding  it,  ruled  that  the  devisee  took  only  an  estate  for 
life. 

It  was  cited  and  treated  in  the  same  way  in  the  analogous 
case  of  Doe  v.  Allen  (8  T.  R.  500,  501,  502). 

I  must  regard  that  opinion  as  being  overruled  by  these  two 
subsequent  decisions. 

The  clause  devising  the  land  to  Folkerd  includes,  in  the  same 
sentence,  a  gift  of  personalty;  and  it  is  suggested  that  because 
he  takes  the  latter  absolutely,  he  should  be  held  to  take  a  like 
interest  under  the  devise. 

Very  many  adjudged  cases  have  occurred  presenting  the 
same  feature;  but  the  decisions  do  not  support  the  position 
asserted.  The  different  nature  of  the  property  demands  a  dif- 
ferent application  of  the  testator's  language. 

Personal  property  is  deemed  of  so  evanescent  a  character 
that  the  law  does  not  recognize  any  estate  as  existing  in  it 
(Williams  on  Personal  Property,  pp.  7,  186,  187).  Hence  a 
gift  of  a  chattel  is  always  absolute,  unless  expressly  qualified; 
in  repect  to  things  real,  the  reverse  has  always  been  the  legal 
intendment. 

The  fact  that  if  the  remainder  in  fee  was  not  deemed  to  pass 
by  the  devise,  the  devisee  himself  would  take  part  of  it,  is  quite 
inconsequential ;  and  I  proceed  to  examine  the  only  remaining 
ground  on  which  a  fee  is  claimed  to  have  passed  to  Folkerd. 
The  testator  gave  a  farm  to  his  son  John  in  precisely  the  same 
terms  which  he  employed  to  devise  this  thirty-acre  tract  to 
Folkerd.  He  imposed  a  charge  upon  John  which,  as  we  have 
seen,  is  conclusive  evidence  that  he  intended  to  give  a  fee  to 
John. 
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Such  a  charge  "doth  plainly  prove  that  the  intent  of  the 
testator  was,  that  the  devisee  should  have  an  estate  in  fee- 
simple"  (Reed  v.  Hatton,  2  Mod.  26).  It  is  only  as  proof  of 
the  intent  that  the  charge  could  so  operate.  Of  itself,  it  works 
Tio  change  in  the  import  of  the  devising  clause.  Courts  have  no 
legislative  authority;  they  cannot  forcibly  enlarge  the  devise 
without  the  testator's  consent,  and  beyond  the  meaning  of  his 
words,  merely  to  effectuate  what  they  suppose  to  be  abstractly 
just  and  proper. 

The  only  legitimate  ground  of  decision  in  this  class  of  cases 
is,  that  by  making  the  charge  upon  the  person  of  the  devisee, 
the  testator  has  certified  on  the  face  of  the  will  his  intention  to 
give  a  fee.  This  involves  a  declaration  on  his  part  that,  when 
using  in  the  devise  words  which,  in  legal  construction,  would 
give  only  a  life  estate,  he  was  ignorant  of  that  rule,  and  sup- 
posed that  these  words  were  sufficient  to  give  a  fee.  Then  he 
must,  of  course,  have  intended  that  exactly  similar  words  em- 
ployed by  him  in  the  same  instrument,  for  exactly  a  similar  pur- 
pose, should  have  a  similar  interpretation  and  effect. 

It  is  well  settled  that  where  a  testator  thus  manifests  in  the 
will  his  conception  of  the  meaning  of  a  particular  word,  phrase, 
or  formula,  the  courts  will  so  interpret  it  where  it  occurs  in 
other  parts  of  the  instrument  (Den  v.  Trout,  15  East,  398; 
Cutter  V.  Doughty,  7  Hill,  305). 

No  particular  method  of  expression  is  required  of  a  testator. 
He  must  use  correct  language,  or,  if  unable  so  to  do,  he  must 
furnish  within  the  will  itself  a  key  to  the  interpretation.  The 
latter  has  been  done  in  the  present  case ;  and,  on  this  ground,  I 
am  of  the  opinion  that  Folkerd  took  a  fee. 

In  Doe  V,  Snelling  (5  East,  91),  the  will  under  consideration 
contained,  as  in  the  present  case,  two  indefinite  devises.  The 
Court  held,  that  under  one  of  them  a  pecuniary  charge  in  the 
will  gave  a  fee.  As  to  the  other,  which  was  not  in  question. 
Lord  Ellenborough  remarked  that  it  "might  probably  be  con- 
tended to  pass  only  a  life  estate  *  *  if  any  question  should 
arise  upon  it." 

Matthews  v,  Windross  (2  Kay  &  Johnson,  406;  2d  Jurist 
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Rq).,  N.  S.  926),  and  also  Morris  v.  Lloyd  (33  Law  Journal^ 
N.  S.,  Exchequer,  p.  202),  were  both  cases  upon  wills  present- 
ing  the  same  features  as  Doe  v,  Snelling;  and  in  each  case  both 
of  the  indefinite  devises  were  before  the  Court  for  construction. 

In  the  last-named  two  cases  the  counsel  of  the  devisees,  in 
respect  to  whose  devises  there  was  no  charge,  argued  for  the 
position  which  I  have  here  advanced. 

In  both  cases  the  Court  decided  against  that  position.  But 
the  intimation  of  Lord  Ellenborough,  and  the  judgments  in  the 
other  two  cases,  are  too  recent  to  be  binding  as  authority,  and 
they  all  labor  under  an  infirmity  which  should  greatly  diminish 
their  influence. 

The  charge  in  each  instance,  in  point  of  fact,  was  on  the  land 
devised,  and  not  on  the  person  of  the  devisee. 

Therefore,  according  to  established  principles,  it  did  not 
change  the  effect  of  the  devising  clause,  and  no  fee  was  given 
thereby.  (See  Sir  James  Mansfield's  opinion  in  Doe  v.  Clarke, 
5  B.  &  Puller,  350,  approved  by  Kent,  Ch.J.,  in  Jackson  v.  Bull,, 
10  Johns.  148.  See  also  Olmsted  v,  Olmsted,  4  Comst.  60; 
Mesick  v.  New,  3  Seld.  165,  170.) 

In  the  case  of  Lee  v.  Withers  (Sir  Thos.  Jones'  Rep.  107),. 
the  will  before  the  Court  contained  two  indefinite  devises  of  two 
separate  pieces  of  land  by  a  father  to  his  two  sons,  John  and 
James  Moorey.  The  devises,  as  in  this  case,  were  indefinite,, 
and  were  in  the  same  terms,  and  there  was  a  distinct  charge  on 
the  person  of  James,  which  was  rightly  held  to  give  him  a  fee. 

Immediately  after  stating  the  facts,  Jones  says:  "Et  fuit 
resolve  sans  difficulty  que  John  had  estate  forsque  sa  vie." 

No  argument  of  counsel  is  given,  nor  any  reasons  assigned 
by  the  Court ;  and  the  judgment  given,  as  stated  at  the  end  of 
the  report,  is  only  on  the  devise  to  James. 

The  case  is  also  reported  in  2  Shower,  49,  under  the  title  of 
Lee  V.  Stephens  and  others. 

In  the  latter  report  nothing  appears  concerning  John  or  the 
devise  to  him,  and  the  judgment  is  stated  as  having  been  on 
James'  title  only. 

Sir  Henry  Pollexfen  was  of  counsel  for  the  heir-at-law  in 
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this  case,  and  there  is  what  might  be  called  a  report  of  it  in 
PoUexfen's  R.  p.  539.  It  states  the  facts  in  full,  and  gives  the 
following  argiunent :  "I  take  it  that  by  the  will,  John  Moorey 
had  nothing  but  an  estate  for  life ;  the  words  are,  *I  give  and 
bequeath  to  my  son,  John  Moorey,  my  lands,'  &c.  There  is 
nothing  that  gives  any  ground  or  cause  for  any  constructive 
fee  to  pass  by  these  words."  No  argument  on  the  other  side 
appears ;  and  there  is  no  reference  to  the  Court,  except  a  state- 
ment that  it  was  adjudged  James  had  a  fee.  PoUexfen's  Re- 
ports were  not  published  in  his  lifetime;  and  this,  like  many 
other  quasi  reports  in  the  book,  is  evidently  no  more  than  a 
copy  of  Pollexfen's  brief  prepared  before  the  argument,  with 
a  mere  note  of  the  decision  at  the  foot.  (See  Wallace  on  the 
Reporters,  p.  219,  article  PoUexfen.) 

On  the  whole,  I  see  no  satisfactory  evidence  that  the  devise 
to  John  Moorey  was  ever  debated  in  Court,  or  passed  upon  by 
the  Judges.  The  contrary  may  well  be  the  fact,  and,  if  so, 
there  is  no  English  authority  against  the  conclusion  at  which  I 
have  arrived.  Even  if  we  are  bound  to  believe  that  Chief  Jus- 
tice Scroggs  and  his  companions,  in  the  thirty-first  year  of 
Charles  the  Second,  did  consider  the  point,  this  Court  may 
rightfully  reconsider  it,  and  adopt  a  more  sound  and  just  in- 
terpretation. 

The  intent  to  give  a  fee  to  Folkerd  is  maifest;  and  it  is 
clearly  expressed  by  the  testator  himself  on  the  face  of  the  will. 

Precedents,  if  they  existed,  could  hardly  justify  a  refusal  to 
see  it,  and  adjudge  accordingly. 

2.  The  beneficiaries  contemplated  by  the  third  clause  of  Fol- 
kerd C.  Sebring's  will  are  plainly  therein  designated  as  four 
"societies.'*  The  ultimate  and  real  beneficiary,  under  the  direc- 
tion to  pay  over  to  "The  Trustees  of  the  Presbyterian  House," 
is  not  that  corporate  entity,  nor  the  individual  persons  compos- 
ing it,  but  some  "society." 

By  turning  to  the  Pennsylvania  statute  referred  to  by  the 
will,  and  reading  it  as  if  incorporated  with  the  will  (21  N.  Y. 
Rep.  330,  331),  we  find  that  the  "society"  for  whose  benefit 
this  direction  is  given  is  the  whole  mass  of  persons  constituting 


496  HARRIS  V.  AMERICAN  BIBLE  SOCIETY.  [Sept.. 

Opinion  by  Fullerton,  J. 

the  Presbyterian  Church  in  this  country,  or  their  General  As- 
sembly, viewed  as  a  continuous  body«  or  a  particular  session  of 
that  Assembly  which  met  in  Philadelphia  in  1854,  or  a  certain 
committee  of  such  General  Assembly,  viewing  the  latter  in  one 
or  other  of  the  aspects  just  specified.  The  will  gives  this  com- 
mittee's title  as  "The  Home  Mission  Committee." 

None  of  these  bodies  are  incorporated ;  and  it  may  be  assumed 
that  a  direct  bequest  to  any  of  them,  or  to  an  individual  for 
their  use,  in  the  general  form  in  which  they  are  referred  to  by 
this  will  as  beneficiaries,  would  be  void  for  uncertainty. 

But  it  is  further  contended,  that  although  the  bequest  is  to  a 
corporate  body,  it  is  still  void  because  the  beneficiaries  are  thus 
undefined,  and  are  not  themselves  incorporated. 

It  is  asserted  that  the  corporation  has  no  interest,  and  is  a 
mere  conduit-pipe,  through  which  the  money  is  to  flow  into  the 
hands  of  the  ultimate  beneficiaries. 

This  is  not  exactly  the  fact.  By  the  will,  the  fund  is  to  be 
"expended"  under  the  direction  of  the  beneficiaries.  This  im- 
plies the  very  reverse  of  a  simple  payment  over  to  the  latter. 

By  the  act,  this  corporation  is  to  "manage"  all  funds  thus 
coming  to  its  hands.  This,  to  be  sure,  must  be  done  "subject  to 
the  direction  of  the  General  Assembly,  or  their  successors." 

In  both  these  respects  the  will  and  the  act  substantially  cor- 
respond. The  latter,  it  is  true,  enjoins  upon  the  Assembly  the 
practice  of  issuing  its  directions  to  the  corporation  through  a 
certain  specified  committee  of  its  body ;  and  perhaps  it  also  re- 
quires the  Assembly  to  devote  this  portion  of  its  funds  to  uses 
supervised  by  that  same  committee.  The  corporate  body,  how- 
ever, is  to  be  the  managing  and  disbursing  trustee  of  the  be- 
queathed fund. 

As  a  corporate  entity,  it  is  to  hold  the  custody  thereof,  and 
the  legal  title  thereto. 

Both  in  respect  to  real  and  personal  property,  it  is  estab- 
lished doctrine,  that  a  trustee  to  receive,  manage,  and  disburse, 
or  even  with  less  powers,  has  the  legal  title,  and  is,  in  con- 
templation of  law,  the  owner  of  the  property.  It  must,  how- 
ever, be  conceded  that  the  corporate  body,  and  the  corporators. 
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were  without  any  actual  right  to  any  beneficial  enjoyment ;  they 
merely  sustain  a  burden  for  the  enjoyment  of  the  society  re- 
ferred to.  But  it  seems  to  me  that  the  absence  of  such  right  in 
the  corporation,  or  its  corporators,  is  not  material ;  for  such  is 
the  condition  of  most  charitable  corporations. 

The  beneficiaries  of  funds  held  by  incorporated  hospitals  are 
persons  not  entitled  to  membership  in  the  corporations.  And  it 
rarely  happens  that  in  such  hospitals  the  corporate  body,  or 
any  individual  member  thereof,  has  any  beneficial  interest. 
The  fact  appearing  in  this  case,  that  the  corporation  must,  in 
all  substantial  respects,  obey  the  orders  of  the  unincorporated 
and  fluctuating  multitude  for  whose  use  it  was  created,  or  the 
orders  of  the  committee  thereof,  can  have  no  influence  on  the 
validity  of  the  bequest. 

Ordinary  corporate  bodies  having  charge  of  the  temporal- 
ities of  our  churches  are  very  nearly  in  this  condition;  and  if 
they  were  absolutely  and  entirely  in  it — that  is  to  say,  if  the 
trustees  were  forbidden  to  disburse  a  dollar  without  asking  the 
•directions  of  a  mass  meeting  of  those  who,  for  the  time  being, 
might  chance  to  be  attending  worshippers — the  corporate  body 
would  not  the  less  satisfy  the  requisites  of  our  law  concerning 
gifts  to  charities,  in  the  particulars  now  under  consideration. 
The  objections  to  the  capacity  of  this  corporation  to  receive  the 
testator's  intended  bequest,  seem  to  me,  therefore,  to  be  un- 
founded. 

They  originate  in  conceptions  impracticably  refined  and 
subtle. 

Such  rigorous  constructions  are  not  adapted  to  the  actual 
^concerns  of  life.  The  cases  cited  have  been  examined,  as  also 
the  learned  and  elaborate  opinion  of  the  present  Chief  Judge 
{Davies)  in  Downing  v,  Marshall,  reported  by  Mr.  Howard 
(23  Practice  Reports,  p.  10).  The  Plaintiff  virtually  admits 
•every  proposition  required  to  support  the  bequest  to  "The 
Presbyterian  House,"  except  what  may  be  involved  in  the  nice 
.  criticism  referred  to,  and  that  is  not,  in  my  judgment,  supported 
by  anything  found  in  these  citations. 

3.  The  act  relating  to  wills  (Laws  of  1860,  p.  607)  enacts 
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that  "No  person  having  a  husband,  wife,  child,  or  parent,  shall,, 
by  his  or  her  last  will  and  testament,  devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  scientific,  religious,  or  mission- 
ary society,  association,  or  corporation,  in  trust  or  otherwise, 
more  than  one-half  part  of  his  or  her  estate,  after  the  payment 
of  his  or  her  debts  (and  such  devise  or  bequest  shall  be  valid 
to  the  extent  of  one-half,  and  no  more)." 

The  testator  left  no  relative  or  connection  named  in  this  act,, 
except  a  wife,  and  she  consented  to  the  disposition. 

The  societies  contend  that  the  act  was  made  exclusively  for 
the  benefit  of  the  persons  referred  to  by  it,  and  that  no  others 
can  insist  upon  the  prohibition,  or  claim  its  enforcement. 

The  General  Term  held,  and,  I  think,  correctly,  that  the  pro- 
hibition is  peremptory,  and  may  be  insisted  on  by  any  person 
who  would  derive  a  benefit  therefrom. 

The  language  is  absolute;  and  if  the  Courts  have  power  m. 
any  such  case  to  judge  concerning  the  probable  motives  of  the- 
Legislature,  and  may  imply,  accordingly,  an  exception  to  the- 
positive  terms  of  a  statute  (on  which  no  opinion  need  now  be* 
expressed),  I  am  unable  to  discover  any  safe  ground  for  such, 
a  proceeding  in  this  instance. 

Consistently  with  this  act  a  testator,  having  the  relatives  and 
connections  specified,  may  give  half  of  his  estate  to  a  nephew,, 
or  any  remote  collateral  relative,  or,  indeed,  to  entire  strangers,, 
and  give  the  other  half  to  the  societies  described. 

It  is,  therefore,  quite  clear  that  it  was  not  designed  to  com- 
pel testators  to  provide  for  their  families.  If  a  man  whose 
entire  estate  consisted  in  realty,  and  who  had  none  of  the  rela- 
tives mentioned,  and  only  a  wife,  should  die  without  a  will,  his 
widow  would  take  only  a  life  estate  in  one-third  of  his  lands. 

Yet  in  such  a  case  the  statute  of  1860  avoids  the  devises 
which  such  a  person  might  have  made,  to  a  much  greater  extent 
than  is  necessary  to  protect  all  benefit  which  the  widow  could 
possibly  have  derived  from  an  intestacy. 

The  widow  may  have  been  barred  of  dower  by  a  jointure 
(1  R.  S.  p.  741,  §§  9,  10,  1st  ed.).  She  may  have  been  incom- 
petent to  take  from  alienism ;  yet,  in  either  of  these  cases,  if  the* 


1867.]  HARRIS  v.  AMERICAN  BIBLE  SOCIETY.  499 

Opinion  by  Fullerton,  J. 

" 

construction  claimed  be  correct,  her  consent  alone  would  give 
effect  to  a  devise  not  otherwise  sustainable. 

So  to  hold  would  not  be  implying  an  exception,  from  the 
nature  and  reason  of  the  thing  (1  Johns.  Cases,  131). 

It  would  be  repugnant  to  both,  and  violative  of  our  plain 
duty,  to  administer  the  law  as  we  find  it  written. 

The  reasons  assigned  by  Judge  T.  A.  Johnson  in  support  of 
the  judgment  below  on  this  point,  are  satisfactory  and  conclu- 
sive (Harris  v.  Slaght,  46  Barb.  470). 

4.  The  enactment  in  question  is,  that  no  person  shall  "by 
will  or  testament  give  or  bequeath"  to  any  society  of  the  classes 
named,  "more  than  one-half  part  of  his  or  her  estate,  after 
payment  of  his  or  her  debts." 

As  the  parties  concur,  and  perhaps  rightly,  in  construing 
this  act  as  prohibiting  dispositions  to  these  purposes,  by  the 
same  testator,  which,  taken  together,  exceed  one-half  of  his 
entire  estate,  I  will  assume  that  such  is  the  law.  No  doubt  it 
was  the  legislative  intent. 

The  Supreme  Court  determined  that  the  societies  can  take 
only  one-half  of  the  proceeds  which  may  be  realized  on  a  sale 
of  the  estate  at  the  widow's  death. 

On  this  a  question  arises  whether  the  statute,  in  speaking  of 
one-half  of  the  testator's  estate,  is  not  to  be  regarded  as  refer- 
ring to  the  estate  left  at  the  testator's  death. 

Upon  the  words  and  the  reason  of  the  thing  the  affirmative  is 
quite  clear.  No  higher  authority  can  be  found ;  nor  does  a  re- 
sort to  precedents  seem  needful  on  a  point  so  plain. 

If  a  man  leaving  two  infant  children  should  give  each  an 
estate  for  life,  with  remainder  in  fee  to  his  issue,  should  limit 
cross-remainders  in  fee  in  default  of  issue,  and  make  an  ulterior 
disposition  for  a  sale,  and  the  payment  of  proceeds  to  charitable 
societies  on  failure  of  issue  living  at  the  survivor's  death,  the 
judgment  below  assumes  that,  on  the  occurrence  of  the  latter 
contingency,  the  societies  could  take  only  half  of  the  value  at 
that  time. 

Nearly  or  quite  a  century  might  have  elapsed,  and,  owing  to 
depreciation  or  other  causes,  the  proceeds  might  not  amount  to 
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one-tenth  of  what  was  the  value  at  the  testator's  death.  Yet  it 
is  supposed  that  one-half  of  this  diminished  fund  should  go  as 
upon  an  intestacy  to  the  next  of  kin.    I  do  not  think  so. 

The  Roman  Lex  Falcidia  forbade  a  testator  to  give  more  in 
legacies  than  three-fourths  of  his  effects;  so  that  there  must 
remain  to  the  heir  one-fourth  (Justinian's  Institutes,  book  2, 
chap.  22;  see  Cooper's  edition,  page  173;  see  the  law  itself  in 
the  Digest,  lib.  35,  tit.  2,  1.  1). 

Like  the  act  now  under  consideration,  this  law  does  not,  in 
terms,  specify  any  time  for  the  valuation. 

But,  commenting  upon  it,  the  Institute  speaks  as  follows : — 

"The  law  Falcidia  looks  to  the  quantity  of  his  estate  at  the 
time  of  the  death  of  the  testator;  and  therefore,  if  he  who  is 
worth  but  an  hundred  aurei  at  his  decease,  bequeath  them  all  in 
legacies,  the  legatees  must  suffer  a  defalcation ;  for  they  will  be 
entilted  to  no  advantage,  although  the  inheritance,  after  the 
death  of  the  testator,  and  before  it  is  entered  upon,  should  so 
increase  by  the  acquisition  of  slaves,  the  children  of  female 
slaves,  or  the  product  of  cattle,  that  after  a  full  pa)nnient  of  the 
100  aurei  in  legacies  an  entire  fourth  of  the  whole  estate  might 
remain  to  the  heir;  the  legacies,  notwithstanding,  would  still 
be  liable  to  a  deduction  of  one-fourth." 

"On  the  contrary,  if  the  same  testator  had  bequeathed  only 
75  aurei,  then  although,  before  the  entrance  of  the  heir,  the 
estate  should  so  decrease  by  fire,  shipwreck,  or  the  loss  of 
slaves,  that  its  whole  value  should  not  be  more  than  75  aurei, 
or  less,  yet  the  legacies  would  still  be  due  without  defalcation" 
(Justinian's  Institutes,  book  2,  chap.  22,  §  2;  see  Cooper's  ed., 
p.  174,  and  also  the  editor's  note  on  this  §  2  at  page  533). 

In  Sander's  Institutes  of  Justinian  (p.  336,  3d  ed.,  1865), 
it  is  said  that  "the  calculation  under  the  Lex  Falcidia  was  made 
at  the  time  of  the  testator's  death." 

The  subject  is  treated  of  to  the  same  effect,  and  with  great 
fulness  and  detail,  by  Domat  (Domat's  Civil  Law,  part  2,  book 
4,  title  3,  §  1,  articles  3706,  3707,  3708;  see  Boston  ed.,  1850, 
edited  by  Cushing,  vol.  2,  p.  588). 

When  a  testator  disposes  of  his  property  in  such  a  manner 
that  one-half  of  the  corpus  can  be  severed  from  the  other  at 
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his  death,  the  administration  under  the  statute  of  1860  is  very- 
simple.  But  if  (as  he  may)  he  devises  it  by  way  of  successive 
estates,  or  interests,  the  task  of  distribution  between  his  next 
of  kin  and  the  charitable  societies  to  whom  he  has  bequeathed 
in  excess  of  his  powers  may  be  somewhat  more  difficult.  Still 
it  is  not  impracticable. 

It  should  be  adjudged  that  the  four  societies  will  not  be  en- 
titled to  receive  a  greater  sum  in  the  whole,  from  the  proceeds 
of  the  sale  directed  by  Folkerd  C.  Sebring's  will,  than  would  be 
sufficient,  on  a  proper  calculation,  to  pay  and  satisfy  at  that 
time  a  debt  then  yet  remaining  unpaid,  which,  at  the  testator's 
death,  was  equal  in  amount  to  the  then  value  of  one-half  of  the 
testator's  estate,  over  and  above  his  debts. 

And  also,  that  if  there  should  be  any  residue  of  such  pro- 
ceeds, the  costs  awarded  in  the  Court  below  be  paid  out  of  the 
same,  and  the  balance  thereof  distributed  to  the  next  of  kin  of 
the  said  testator,  in  the  proportions  specified  in  the  judgment 
of  the  General  Term. 

With  these  modifications,  the  judgment  appealed  from  should 
be  affirmed. 

These  are  my  viewsof  this  case,  and  my  brethren  concur  in 
them,  with  this  exception : 

They  are  of  the  opinion  that  the  case  of  Van  Derzee  v.  Van 
Derzee  (36  N.  Y.  Rep.  231)  controls,  and  requires  a  decision 
that  Folkerd  C.  Sebring  took  a  life  estate  only. 

I  am  unable  to  acquiesce  in  that  conclusion.  But  it  follows 
that  the  judgment  of  the  General  Term,  so  far  as  it  holds  that 
Folkerd  took  a  fee,  must  be  reversed ;  and  that  with  the  modi- 
fying adjudication  above  suggested,  the  judgment  must  be  in 
all  other  respects  affirmed. 

None  of  the  parties  are  to  have  costs  on  this  appeal,  and  the 
proceedings  are  remitted  to  the  Supreme  Court,  with  directions 
to  enter  judgment  accordingly. 

Judgment  that  Sebring  took  only  a  life  estate,  and  that  on 
his  decease  the  estate  in  the  thirty  acres  mentioned  descended 
to  the  heirs  of  his  father,  as  in  case  of  intestacy. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  STEWART,  Survivor  of  PETER  STEWART, 
Respondent,  v.  HIRAM  BROWN,  Sheriff  of  Alle- 
ghany Co.,  Appellant. 

Execution-Statutory  Exemption — Team  of  Householders— Joint  Debtors 

and  Owners, 

The  language  of  the  statute,  exempting  from  levy  and  sale  on  execution 
certain  property  of  the  judgment-debtor,  should  be  construed  in  harmony 
with  the  humane  and  remedial  purposes  thereof. 

Where  two  householders  own  a  team  between  them,  which,  if  owned  by 
either  individually,  would  be  exempt  under  the  statute,  it  is  likewise  ex- 
empted as  firm  property. 

Appeal  from  the  Supreme  Court.  The  action  was  for  the 
recovery  of  a  pair  of  horses  and  a  double  harness. 

T'he  Defendant  claimed  to  justify  the  taking  under  an  execu- 
tion against  the  Plaintiffs  in  favor  of  Miller  and  Grainer. 

The  only  question  in  the  case  was,  whether  the  team  was 
exempt  from  seizure  and  sale  on  execution. 

The  cause  was  tried  before  Alexander  Storrs,  as  sole  referee. 
The  facts  as  found  were  substantially  these : 

The  Plaintiffs  were  partners  in  the  ownership  of  the  horses 
and  harness,  which  were  worth  $160.  They  had  no  other  prop- 
erty except  a  few  articles  of  household  furiture,  of  trifling 
value.  Each  of  them  was  a  householder,  and  each  had  a  family 
for  which  he  provided.  Both  the  Plaintiffs  were  teamsters, 
and  they  respectively  derived  their  support  from  the  use  of  the 
horses  and  harness,  having  no  other  means  to  provide  for 
their  families.  The  judgment  in  question  was  for  a  firm  debt; 
and  the  Defendant,  under  the  execution  issued  thereon,  took 
the  team,  claiming  that  it  was  subject  to  levy  and  sale. 

The  Plaintiffs  replevied  it,  claiming  that  it  was  exempt  prop- 
erty.   The  referee  gave  judgment  for  the  Plaintiffs,  which  was 

Statutes — Construction — Liberality.  9  Hun,  44;  51  How. 
Pr.  46;  6  Daly,  225 ;  4  Misc.  364  (53  5*^  Rep.  848;  24  JV.  Y. 
Supp.  324). 
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affirmed  on  appeal  to  the  General  Term  in  the  Eighth  District. 
The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Dan- 
iels. 

E.  B.  Vedder  for  Appellant. 
Wilkes  Angel  for  Respondent. 

Porter,  J. — The  argument  submitted  for  the  Appellant  is 
ingenious ;  but  its  fallacy  is  apparent,  in  view  of  the  conclusions 
to  which  it  tends.  If  it  proves  anything,  it  is  that  the  property 
of  a  firm  is  not  owned  by  the  persons  who  compose  it,  either 
collectively  or  otherwise. 

It  certainly  does  not  belong  to  any  one  else,  and  if  the  Appel- 
lant is  right,  the  title  is  in  a  state  of  abeyance.  If  the  partners 
have  such  an  ownership  as  subjects  the  property  to  seizure  on 
execution,  they  have  also  such  an  ownership  as  entitles  them  to 
claim  its  exemption,  in  a  case  plainly  falling  within  the  terms 
and  intent  of  the  statute. 

In  the  instance  before  us,  the  complaint  alleges,  and  the  an- 
swer admits,  that  the  horses  and  harness  in  question  were  the 
property  of  the  Plaintiffs. 

The  facts  found  by  the  referee  meet  all  the  requirements  of 
the  act  exempting  from  levy  and  sale  the  necessary  team  of 
"any  person  being  a  householder  or  having  a  family  for  which 
he  provides"  (4  Edmond's  Statutes  at  Large,  626). 

It  is  insisted  that  the  clause  applies  only  to  a  several  owner, 
as  the  word  "person"  is  used  in  the  singular  number.  The 
short  answer  is,  that  by  a  provision  in  our  general  law,  when  a 
statute  refers  to  any  matter  or  person,  by  words  importing  the 
singular  number,  several  matters  or  persons  shall  be  deemed 
to  be  included,  unless  such  a  contsruction  would  be  repugnant 
to  the  general  language  employed  (2  R.  S.  778,  §  11). 

In  respect  to  articles  otherwise  within  the  terms  of  the  act, 
such  ownership  as  suffices  to  make  them  subject  to  seizure 
brings  them  within  the  exemption.  If  each  of  the  Respondents 
had  owned  a  pair  of  horses,  both  teams  would  have  been  ex- 
empt, upon  the  state  of  facts  found  by  the  referee.    It  would 
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be  an  obvious  perversion  of  the  statute  to  hold  that  the  Plain- 
tiffs forfeited  its  protection  by  owning  but  a  single  team  be- 
tween them,  used  for  the  common  support  of  both. 

The  language  of  the  act  should  be  construed  in  harmony 
with  its  humane  and  remedial  purpose.  Its  design  was  to 
shield  the  poor,  and  not  to  strip  them. 

The  interest  it  assumes  to  protect  is  that  belonging  to  the 
debtor,  be  it  more  or  less.  The  ownership  of  the  team  may  be 
joint  or  several ;  it  may  be  limited  or  absolute. 

Whatever  it  be,  within  the  limitations  of  the  statute  the 
debtor's  interest  is  exempt,  in  view  of  his  own  necessities,  and 
of  the  probable  destitution  to  which  its  loss  might  reduce  a 
family  dependent  on  him  for  support. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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STEPHEN  W.  HOWELL,  Appellant,  v.  THE  CITY  OF 
BUFFALO,  Respondent. 

Taxation — Powers  of  Legislature — Municipal  Officers. 

The  people  have  not  ordained  that  taxation  shall  be  general,  so  as  to 
embrace  all  persons  or  all  taxable  persons  within  the  State,  or  within  any 
district  or  territorial  division  of  the  State,  nor  have  they  forbidden  that  it 
shall  be  apportioned  according  to  the  benefits  which  each  taxpayer  is  sup- 
posed to  receive  from  the  object  on  which  the  tax  is  expended. 

The  Legislature  have  authority  to  authorize  a  city  to  make  an  apportion- 
ment of  a  tax  upon  the  profits  of  persons  benefited  by  an  improvement 
made,  and  for  which  the  money  had  been  expended,  even  though  the  city 
had  paid  for  the  improvement,  and  sought  to  raise  the  money  by  a  tax 
to  reimburse  the  corporation. 

Parker,  J. — This  action  was  brought  in  the  Superior  Court 
of  the  city  of  Buffalo,  under  the  authority  of  chapter  438  of  the 
Laws  of  1864,  to  test  the  validity  of  a  certain  assessment  made 
by  the  city  upon  the  lands  of  the  Plaintiff,  and  others,  by  virtue 
of  an  act  of  the  Legislature  of  this  State,  passed  April  21,  1863, 
entitled  "An  act  authorizing  the  Common  Council  of  the  city  of 
Buffalo  to  make  re-assessments  to  defray  the  expenses  of  local 
improvements  on  Niagara  Street  in  said  city."  (Chap.  196, 
Sess.  Laws  of  1863.) 

The  Defendant  is  a  municipal  corporation,  and  has  power, 
under  certain  restrictions,  to  cause  streets  to  be  paved,  and  other 
local  improvements  to  be  made,  and  the  expense  thereof  to  be 
assessed  upgn  the  parcels  of  land  in  such  city  to  be  benefited  by 
the  improvement,  in  proportion  to  such  benefit. 

Taxation — Legislative  power — Special  assessments.  55  N. 
Y.  365;  56  N.  Y.  256;  95  N.  Y.  141 ;  122  N.  Y.  536  (34  5*^ 
Rep.  140) ;  3  Hun,  96;  4  Hun,  440;  9  Hun,  543;  23  Hun, 
329,  658;  5  T.  &  C.  322;  3  App.  Div.  168  (73  St.  Rep.  719; 
38  N.  Y.  Supp.  244) ;  38  How.  Pr.  29;  44  How.  Pr.  341 ;  1 
Sheld.  519. 

Invalid  acts — Legislative  power  to  validate.  I  T.  &  C. 
425. 
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As  appears  by  the  complaint,  in  1859  the  Defendant  ordered 
Niagara  Street  to  be  graded  and  paved,  and  the  expense  thereof 
to  be  assessed  upon  the  real  estate  benefited  thereby. 

The  assessment  was  accordingly  made,  amounting  to 
$37,762,  whereby  the  Plaintiff's  lands,  among  other,  were  as- 
sessed. The  Defendant  contracted  for  the  making  of  the  im- 
provement at  the  sum  above  mentioned,  and  it  was  made,  and 
the  contractor  fully  paid  and  satisfied  therefor,  $8,700  of  the 
required  sum  being  received  from  parties  assessed,  who  volun- 
tarily paid  their  assessments;  and  the  balance,  over  $29,000, 
being  borrowed  from  the  general  fund  of  the  city.  The  lands 
— the  assessments  on  which  were  not  paid,  including  the  Plain- 
tiff's— were  sold  for  the  non-payment  of  the  respective  assess- 
ments thereon,  and  were  bid  off  at  such  sale  by  the  Defendant, 
in  default  of  other  bidders,  pursuant  to  a  requirement  in  its 
charter,  for  the  term  of  100  years.  The  general  fund  was  sub- 
sequently made  good  for  the  sum  so  borrowed  from  it  by  the 
issue  and  negotiation  of  bonds  of  the  city,  pursuant  to  another 
provision  pf  the  charter.  The  order  directing  the  said  improve- 
ments to  be  made,  was  adjudged  by  the  Superior  Court  of  the 
city  of  Buffalo,  in  November,  1862,  to  be  without  jurisdiction, 
and  void,  by  reason  of  the  want  of  the  certificate  of  the  city 
assessors,  required  by  section  19  of  title  8  of  the  city  charter,  as 
amended  by  the  act  of  1854.    (Sess.  Laws  of  1854,  chap.  69.) 

Thereupon  the  Defendant  applied  to  the  Legislature  of  the 
State  and  procured  the  passage  of  the  act  of  April  21,  1863, 
above  referred  to;  which  act,  after  reciting  the  fact  of  the 
aforesaid  order  for  the  grading  and  paving  of  Niagara  Street, 
in  said  city  of  Buffalo,  and  of  the  said  assessment,  and  that  the 
same  had  been  declared  null  and  void;  and  that  the  said  im- 
provement had  been  fully  completed,  and  that  it  was  just  and 
equitable  that  the  expense  thereof  should  be  paid  by  the  owners 
of  the  real  estate  benefited  thereby,  and  that  the  same  should 
not  be  a  charge  upon  all  the  taxable  property  of  said  city,  en- 
acted that  the  Common  Council  of  the  city  of  Buffalo,  for  the 
purpose  of  defraying  the  expenses  of  said  improvement,  are 
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authorized  and  empowered  to  re-assess  the  sum  of  $32,266.76 
on  the  real  estate  benefitted  by  said  improvement. 

On  the  21st  of  September,  1863,  the  Common  Council  of  the 
city  of  Buffalo  directed  the  city  assessors  to  assess  that  sum 
upon  the  real  estate  in  said  city  benefited  by  said  improvement, 
in  proportion  to  the  benefit  resulting  therefrom.  Whereupon 
the  assessors,  pursuant  to  the  authority  of  said  direction  and 
said  act,  made  a  re-assessment  of  said  sum  on  said  real  estate, 
including  the  real  estate  of  the  Plaintiff,  in  the  complaint  de- 
scribed, which  re-assessment  was  confirmed  by  the  Common 
Council  of  said  city,  and  the  roll  of  said  re-assessment  was 
placed  in  the  hands  of  the  receiver  of  taxes  for  said  city  for 
collection.  The  Plaintiff  avers,  that  if  the  sum  of  $2,000  and 
proceeds  (parcel  of  said  re-assessment  of  $32,266.76)  so  as- 
sessed upon  the  premises  of  the  Plaintiff  shall  not  be  paid,  the 
said  several  parcels  of  land  of  the  Plaintiff  will  be  sold  for 
such  non-payment.  The  Plaintiff  demands  judgment  declaring 
the  said  re-assessment,  as  to  the  lands  of  the  Plaintiff,  illegal 
and  void ;  and  that  the  Defendant  and  its  agents  be  perpetually 
enjoined  from  enforcing  or  collecting  the  same.  The  Defend- 
ant demurred  to  the  complaint,  and  the  Court,  in  General  Term, 
sustained  the  demurrer,  and  gave  judgment  for  the  Defendant. 

The  ground  upon  which  the  Plaintiff  resists  the  enforcement 
of  the  re-assessment  is,  that  the  act  of  the  Legislature,  under 
and  by  virtue  of  which  it  was  made,  is  unconstitutional  and 
void. 

The  doctrine  that  a  statute  which  authorizes  a  municipal  cor- 
poration to  grade  and  improve  streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of  lands  benefited  by  the  im- 
provement, in  proportion  to  the  amount  of  such  benefit,  is  con- 
stitutional, as  was  held  by  this  Court  in  the  People  v.  Mayor, 
&c.,  of  Brooklyn  (4  Coms.  419),  is  not  controverted  by  him, 
but  that  inasmuch  as  the  assessment  in  question  was  made  after 
the  improvement  had  been  paid  for  by  the  city,  and  after  the 
Plaintiff  had  come  into  the  full  enjoyment  of  its  benefits,  and 
the  money  raised  by  such  assessment  was,  by  the  act,  required 
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to  be  paid  into  the  treasury  of  the  city,  for  the  purpose  of  re- 
imbursing it  for  moneys  advanced  to  defray  the  expenses  of 
said  improvements,  it  was  not  an  assessment  to  pay  for  the 
improvement,  and  so  not  within  the  rule  of  the  case  above  re- 
ferred to.  And  his  proposition  is,  that  to  make  the  assessment 
valid,  the  benefit  must  be  conferred  at  the  time,  and  as  a  result 
and  necessary  consequence  of  the  making  and  collection  of  the 
assessment ;  that  if  this  is  not  so  it  violates  that  part  of  section 
6  of  article  1  of  the  Constitution  which  is  as  follows:  "Nor 
shall  private  property  be  taken  for  public  use,  without  just  com- 
pensation." It  is  settled  by  the  case  above  cited,  that  an  assess- 
ment for  local  improvements,  when  made  upon  the  owner  of 
lands  benefited  in  proportion  to  the  amount  of  such  benefit,  is 
an  exercise  of  the  taxing  power.  The  levying  and  collection  of 
taxes  is  not  within  the  meaning  of  the  clause  of  the  Constitu- 
tion referred  to— the  taking  of  private  property  for  public  use; 
but  this  provision  applies  to  the  taking  of  property  under  the 
exercise  of  the  right  of  emient  domain. 

This  is  evident  from  the  following  provision  in  the  next  sec- 
tion of  the  article  (art.  1,  §  7)  :  "When  private  property  shall 
be  taken  for  any  public  use,  the  compensation  to  be  made  there- 
for, when  such  compensation  is  not  made  by  the  State,  shall  be 
ascertained  by  a  jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  Court  of  Record,  as  shall  be  prescribed  by  law." 
This  requirement  is  clearly  inapplicable  to  the  collection  of 
taxes,  and  shows  that  the  prohibition  against  the  taking  of  pri- 
vate property  for  public  use,  without  just  compenaation,  is  not 
contravened  by  the  act  in  question. 

It  is  equally  manifest  that  the  other  constitutional  prohibi- 
tion, also  contained  in  art.  1,  §  6,  that  no  person  shall  "be  de- 
prived of  life,  liberty,  or  property ,  without  due  process  of  law," 
could  not  have  been  intended  as  restriction  upon  the  taxing 
power  of  the  Legislature,  and  has  not  been  violated  by  this  act. 

In  discussing  the  power  of  taxation  vested  in  the  Legislature, 
the  learned  Judge  who  gave  the  opinion  of  this  Court  in  the 
case  of  The  People  v.  Mayor,  &c.,  of  Brooklyn  (supra),  said: 
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^*It  must  be  conceded  that  the  power  of  taxation,  and  of  appor- 
tioning taxation,  or  of  assigning  to  each  individual  his  share  of 
the  burthen,  is  vested  exclusively  in  the  Legislature,  unless  this 
power  is  limited  or  restrained  by  some  constitutional  provision. 
The  power  of  taxing,  and  the  power  of  apportioning  taxation, 
are  identical,  and  inseparable.  Taxes  cannot  be  laid  without 
apportionment;  and  the  power  of  apportionment  is,  therefore, 
unlimited,  unless  it  be  restrained  as  a  part  of  the  power  of  taxa- 
tion. There  is  not,  and  since  the  original  organization  of  the 
State  government  there  has  not  been,  any  such  constitutional 
limitation  or  restraint.  *  *  The  people  have  not  ordained 
that  taxation  shall  be  general,  so  as  to  embrace  all  persons,  or 
all  taxable  persons  within  the  State,  or  within  any  district  or 
territorial  division  of  the  State.  *  *  *  Nor  have  they  or- 
dained or  forbidden  that  a  tax  shall  be  apportioned  according 
to  the  benefit  which  each  taxpayer  is  supposed  to  receive  from 
the  object  on  which  the  tax  is  expended.  In  all  these  particu- 
lars the  power  of  taxation  is  unrestrained.  *  *  *  Taxa- 
tion is  sometimes  regulated  by  one  of  these  principles  [or  rules 
of  apportionment],  and  sometimes  by  another;  and  very  often 
it  has  been  apportioned  without  reference  to  locality,  or  to  the 
taxpayer's  ability  to  contribute,  or  to  any  proportion  between 
the  burthen  and  the  benefit" 

The  doctrine  thus  stated  accords  with  what  was  said  by 
Chief  Justice  Marshall  in  Providence  Bank  v,  Billings  (4 
Peters,  514)  :  "However  absolute,"  he  says,  "the  right  of  an 
individual  may  be,  it  is  still  in  the  nature  of  that  right  that  it 
must  bear  a  portion  of  the  public  burthens;  and  that  portion 
must  be  determined  by  the  Legislature.  '  This  vital  power  may 
be  abused;  but  the  interest,  wisdom,  and  justice  of  the  repre- 
sentative body,  and  its  relations  with  its  constituents,  furnish 
the  only  security  against  unjust  and  excessive  taxation,  as  well 
as  against  unwise  legislation  generally." 

In  the  case  of  Thomas  v.  Leland  et  al.  (24  Wend.  65)  the 
Defendants  were  prosecuted  for  breaking  into  the  Plaintiff's 
store,  and  for  taking  and  carrying  away  his  goods.    They  justi- 
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fied  as  commissioners  for  assessing,  levying,  and  collecting  a 
tax  in  pursuance  of  an  act  of  the  Legislature  (Sess.  Laws, 
1835,  chap.  309)  which  authorized  them  to  assess  upon  the  real 
estate  in  the  city  of  Utica  the  sum  of  $41,000,  which  had  beea 
secured  to  be  paid  into  the  treasury  of  the  State  by  the  bond 
of  A.  B.  Johnson  and  others,  as  an  indemnity  to  the  State  for 
the  expense  of  changing  the  northern  termination  of  the  Che- 
nango canal,  from  Whitesboro'  to  Utica — alleging  that  the 
acts  complained  of  were  done  in  the  collection  of  such  tax.  The 
Plaintiff's  counsel  insisted  that  the  act  was  void,  as  it  authorized 
the  taking  of  Plaintiff's  property  without  just  compensation, 
to  pay  the  debt  of  the  obligees  in  the  bond.  But  the  Supreme 
Court  held  the  act  valid,  and  in  giving  the  opinion  of  the  Court, 
Judge  Cowen  remarked.  "I  admit  that  the  power  of  taxation 
may  be  abused,  but  its  exercise  cannot  be  judicially  restrained,, 
so  long  as  it  is  referable  to  the  taxing  power.  The  only  chedc 
lies  at  present  in  that  power  being  usually  exerted  pn  consider- 
able bodies  of  men  who  possess  a  control,  in  a  greater  or  less 
degree,  over  its  agents." 

In  Brewster  v.  The  City  of  Syracuse  (19  N.  Y.  R.,  116) 
this  Court  held  that  the  Legislature  has  the  power  to  authorize 
the  levy  of  a  tax,  for  the  purpose  of  paying  to  one  who  has 
constructed  a  municipal  improvement  an  addition  to  the  con- 
tract price,  which  the  corporation  itself  was,  by  its  charter,  for- 
bidden to  pay;  and  the  foregoing  doctrine  of  the  case  of  The 
People  V.  Mayor,  &c.,  of  Brooklyn  was  re-asserted.  See  also 
The  Town  of  Guilford  v.  The  Board  of  Supervisors  of  Che- 
nango County  (3  Kern.  143). 

The  power  upon  the  subject  of  taxation  accorded  by  these 
cases  to  the  Legislature  must  be  conceded  to  it,  as  well  upon 
their  authority  as  upon  the  justness  of  their  reasoning  on  the 
subject.  Now,  without  adverting  to  the  undoubted  power  of 
the  Legislature,  in  certain  cases,  to  pass  laws  for  the  purpose 
of  validating  the  acts  of  public  officers  and  others,  done  without 
due  conformity  to  pre-existing  laws,  and  waiving  the  considera- 
tion of  the  question  in  reference  to  such  power,  if  we  look  at 
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the  material  circumstances  of  the  case  before  us,  we  shall  see 
that  the  municipal  corporation  had,  at  the  time  of  the  passage 
of  this  act,  a  clear  necessity  fop  a  tax.  It  had  borrowed  the 
money  necessary  to  pay  for  the  improvements  made  under  its 
former  proceedings,  and  this  it  was  bound  to  pay,  notwith- 
standing those  proceedings  had  been  adjudged  unauthorized 
and  void.  No  one  can  doubt  that  the  raising  of  the  money  to 
pay  this  indebtedness  was  within  the  legitimate  scope  of  the 
taxing  power;  nor  that  it  was  within  the  constitutional  power 
of  the  Legislature  to  pass  an  act  authorizing  a  special  tax  for 
the  purpose. 

These  lands  were  within  the  city,  and  therefore,  under  the 
strictest  limitation  of  the  taxing  power,  liable  to  bear  a  propor- 
tion of  this  burden.  What  proportion,  it  was,  as  we  have  al- 
ready seen,  the  province  of  the  Legislature,  and  not  of  the 
Courts,  to  determine. 

The  Legislature  was  not  bound  to  apportion  the  tax  among 
the  taxable  persons  within  the  city,  but  might,  according  to  its 
own  view  of  justice  and  right,  apportion  the  whole  tax  among 
a  part  of  such  persons.  It  saw  fit  to  apportion  the  tax  upon  the 
owners  of  the  lands  which  had  been  benefited  by  the  improve- 
ments, in  proportion  to  the  amount  of  such  benefit.  As  it  is 
impossible,  under  the  doctrine  above  adverted  to,  to  say  that  it 
had  not  the  constitutional  power  so  to  do,  so  it  can  scarcely  be 
contended  that  in  so  doing  it  violated  any  principle  of  justice 
or  right.  Upon  the  question  of  natural  as  well  as  legal  justice 
and  right,  the  circumstance  that  the  improvements  had  been 
paid  for  by  the  city,  and  that  the  Plaintiff  was  in  the  enjoy- 
ment of  them,  before  the  assessment  of  this  tax,  does  not,  as 
I  can  see,  affect  the  apportionment  with  injustice  and  wrong, 
any  more  than  if  it  had  been  made  in  anticipation  of  the  im- 
provements. It  is  quite  true  that,  notwithstanding  the  improve- 
ments, when  made,  were  a  benefit  to  the  Plaintiff,  the  city,  by 
making  them,  acquired  no  right  of  action  against  the  Plaintiff 
to  pay  for  such  benefit,  and  it  may  be  true,  as  the  learned  coun- 
sel of  the  Plaintiff  has  argued,  that  in  making  them  the  city  as- 
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sumed  the  relation  of  a  trespasser  against  the  plaintiff.  Yet  the 
act  does  not  undertake  to  interfere  with  these  legal  relations  ex- 
isting-between  the  parties..  Whatever  rights  of  action  existed  be- 
between  them,  growing  out  of  the  making  of  the  improvements, 
are  left  untouched  by  the  act,  and  no  new  ones  are  attempted  to 
be  created.  Neither  is  there,  as  the  Plaintiff's  counsel  insists  there 
is,  any  interference  with  any  other  vested  rights  of  the  Plain- 
tiff, by  seeking  to  re-establish  against  his  lands  a  charge  from 
which  they  had  been  released.  The  decision  of  the  Court,  de- 
claring that  charge  unauthorized  and  void,  was  not  overruled, 
nor  in  any  manner  interfered  with ;  and  there  has  been  by  the 
Legislature,  in  the  passing  of  the  act,  no  encroachment  in  any 
way  upon  the  functions  of  the  judiciary.  It  is  simply  an  exer- 
cise of  the  taxing  power,  in  a  mode,  as  we  have  seen,  within  the 
constitutional  scope  of  legislative  authority — induced,  it  is  true, 
by  the  failure  of  the  former  proceedings,  but  in  no  other  sense 
retrospective,  and  in  no  objectionable  sense  retroactive.  It  does 
not  reach  back  and  attempt  to  legalize  the  tax  which  was  il- 
legally imposed,  and  by  the  Court  declared  void,  but  does  pre- 
cisely what  might  have  been  done  if  there  had  been  no  previous 
attempt  on  the  part  of  the  city  to  collect  the  expense  of  the  im- 
provements out  of  the  property  benefited. 

I  can  see  no  good  ground  for  saying  that  the  act  is  uncon- 
stitutional. The  judgment  of  the  Court  below  must  therefore 
be  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 


1867.]  THE  PEOPLE  v.  WENTZ.  513 

Opinion  by  Davies,  ChJ. 


THE  PEOPLE,  ETC.,  Defendants  in  Error,  v.  FRED- 
ERICK H.  WENTZ,  Plaintiff  in  Error. 

Felony^Evidence — Confessions  of  Criminal. 

Where  a  prisoner,  being  arrested  and  imprisoned  on  charge  of  having 
committed  a  felony,  makes  a  free  statement  of  his  guilt,  without  any 
influence  having  been  used  to  induce  the  confession,  or  to  interfere  with 
the  free  voltmtary  action  of  the  prisoner's  mind,  such  a  statement  may  be 
used  as  evidence  on  the  trial  of  the  prisoner  for  the  alleged  felony. 

The  remark  of  an  officer  to  the  prisoner  that  he  was  in  a  bad  fix,  that  he 
was  caught  at  last,  and  an  inquiry  as  to  who  were  the  others  with  him, 
liad  no  tendency  to  influence  the  mind  of  the  prisoner  improperly,  so  as  to 
render  his  confession  thereupon  inadmissible  as  evidence  against  him. 

D.  J.  Mitchell  for  Plaintiff. 

O.  IV.  Chapman,  District  Attorney,  for  the  People. 

Davies,  ChJ. — The  prisoner  was  tried  on  the  civil  side  of 
the  Supreme  Court,  at  a  Circuit  held  in  the  county  of  Broome, 
in  March,  1867,  and  convicted  of  the  crime  of  arson;  and  the 
General  Term  denied  a  new  trial,  and  the  Defendant  was  sen- 
tenced to  the  State  prison. 

He  now  brings  a  writ  of  error  to  this  Court.  It  is  claimed 
that  the  Court,  upon  the  trial,  erred  in  allowing  the  People  to 
prove  the  confessions  made  by  the  prisoner  to  the  witness  Mar- 
tin, who  at  the  time  was  a  policeman. 

It  is  also  urged  that  the  Court  erred  in  permitting  the  same 
witness  to  testify  to  another  conversation  with  the  prisoner,  in 

Criminal  lazv — Statements — Evidence.  41  N.  Y,  19;  55 
N,  Y.  571 ;  63  N.  Y.  597;  80  N.  Y.  499,  515 ;  91  N.  Y.  245 ; 
103  N.  Y.  598  (4  St.  Rep,  291 ;  25  Week.  Dig.  210;  5  N.  Y. 
Crim,  143) ;  159  N.  Y.  537;  162  N.  Y.  367;  176  N.  Y.  349; 
19  Hun,  429, 436 ;  27  Hun,  472 ;  38  Hun,  191 ;  42  Hun,  338  (3 
St.  Rep.  715;  25  M^eek.  Dig.  65) ;  80  Hun,  46  (61  5*^  Rep. 
527;  29  N.  Y.  Supp.  846)  ;  65  App.  Div.  571  (72  N.  Y.  Supp. 
904)  ;2T.&C.  167;  57  Barb.  363 ;  13  Abb.  N.  S.  251 ;  12 
Abb.  N.  C.  175;  1  N.  Y.  Cnm.  156;  3  N.  Y.  Crim.  197. 
33 
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which  conversation  the  prisoner  requested  the  witness  to  go 
and  request  the  prisoner's  father  to  visit  him  at  the  jail. 

It  is  also  claimed  that  the  Court  erred  in  permitting  the  wit- 
ness to  testify  as  to  what  occurred  when  the  father  and  the 
counsel  of  the  prisoner  were  present ;  and  it  is  also  claimed  that 
the  Court  erred  in  permitting  the  People  to  give  evidence  of  a 
distinct  and  different  felony  committed  by  the  prisoner,  other 
than  that  charged  in  the  indictment,  and  for  which  he  was  upon 
trial. 

The  witness  did  not  have  the  prisoner  in  his  charge,  but 
went  into  the  rooms  occupied  by  him  in  the  jail. 

He  testified  that  as  he  went  into  the  room  he  made  the  re- 
mark that  he  (the  prisoner)  was  in  a  bad  fix,  and  had  got 
caught  at  last,  or  something  like  that ;  and  that  the  witness  then 
asked  him  to  tell  who  the  others  were ;  and  in  the  course  of  the 
conversation  with  the  prisoner,  he  (the  prisoner)  asked  the 
witness  if  he  had  got  Delany;  he  told  him  "no." 

The  prisoner  then  asked  him  if  he  had  got  Delany  and  David 
Gray;  and  the  witness  asked  the  prisoner  if  they  knew  anything 
about  it,  and  he  said  they  did. 

The  witness  then  asked  the  prisoner  what  was  the  first  fire 
he  was  interested  in.  He  said  the  first  fire  was  his  father's 
barn,  that  he  had  anything  to  do  with,  and  that  the  next  was 
Pugsley's  bam,  near  by,  and  he  said  that  he  and  David  Gray 
set  that  on  fire. 

The  witness  testified  that  he  made  no  promise  to  the  prisoner, 
nor  held  out  to  him  any  inducements  whatever  to  make  the 
confession. 

The  confessions  of  the  prisoner  were  wholly  voluntary,  and 
made  uninfluenced  by  any  threat,  menace, '  promise,  or  other 
influence. 

It  is  no  ground  of  objection  that  they  were  made  to  a  police- 
man. He  had  not  arrested  the  prisoner,  and  did  not  have  him 
in  his  custody  at  the  time  of  this  conversation. 

Selden,  J.,  in  the  case  of  The  People  v,  McMahon  (IS  N.  Y. 
384),  very  clearly  states  the  principle  which  should  govern  in 
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the  admission  of  the  confessions  of  persons  charged  with  crime. 
He  says :  "The  first  distinction  which  the  law  makes  is  between 
a  declaration  or  statement  made  before,  and  one  made  after  the 
accused  was  conscious  of  being  charged  with  or  suspected  of 
the  crime.  If  before,  it  is  admissible  in  all  cases,  whether  made 
under  oath  or  without  oath,  upon  a  judicial  proceeding  or 
otherwise;  but  if  made  afterwards,  the  law  becomes  at  once 
cautious  and  hesitating.  The  inquiry  then  is,  was  it  voluntary  ? 
For  unless  entirely  voluntary,  it  is  held  not  to  be  admissible." 
He  then  proceeds  to  define  what  is  meant  by  the  term  volun- 
tary. He  say :  "The  word  is  evidently  not  in  all  cases  used  in 
contradistinction  to  compulsory,  because  a  confession  obtained 
by  either  threats  or  promises,  from  any  one  having  authority 
over  the  accused,  or  concerned  in  the  administration  of  justice, 
is  uniformally  held  to  be  inadmissible.  However  slight  the 
threat,  or  small  the  inducement  thus  held  out,  the  statement 
will  be  excluded  as  not  voluntary.  It  is  plain,  therefore,  that 
in  such  cases  at  least,  by  voluntary  is  meant  proceeding  from 
the  spontaneous  suggestion  of  the  party's  own  mind,  free  from 
the  influence  of  any  extraneous  disturbing  cause."  And  the 
learned  Judge  states  the  reason  of  this  exclusion  to  be,  that 
when  the  law  rejects  a  disclosure  made  under  oath  by  a  person 
charged  with  crime,  it  does  so,  not  because  any  right  or  priv- 
ilege of  the  prisoner  has  been  violated,  but  because  it  is  deemed 
unsafe  to  rely  upon  it  as  evidence  of  guilt.  And  this  is  strongly 
to  be  inferred  from  that  class  of  cases  in  which  it  has  been  held, 
that  although  a  confession  has  been  obtained  by  stratagem,  by 
fraud,  by  violation  of  confidence,  or  even  of  an  oath,  still,  if 
reliable,  the  law  will  avail  itself  of  it. 

And  he  cites,  in  support  of  this  principle,  Barley's  case  (cited 
in  Phillipps  on  Ev.,  427)  as  having  been  decided  in  Easter 
Term,  1818;  mentioned  also  by  Roscoe  &  Starkie,  who  say  the 
conviction  was  afterwards  approved  of  by  the  Judges. 

When  the  prisoner  was  told  untruly,  and  as  an  artifice,  when 
in  jail,  that  his  accomplices  were  in  custody —  upon  hearings 
this,  which  was  said  to  induce  a  confession,  he  confessed. 
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The  confession  was  admitted  in  evidence.  In  Rex  v.  Der- 
rington  (2  Car.  &  Pa.  418),  the  prisoner,  while  in  jail,  having 
written  a  letter  to  his  father,  asked  the  turnkey  to  put  it  into 
the  post,  which  he  promised  to  do ;  but  instead  of  this,  the  turn- 
key delivered  it  to  the  magistrates.  The  letter  was  offered  in 
evidence,  and  objected  to,  but  admitted. 

So  in  Rex  v.  Shaw  (6  Car.  &  Pa.  372),  where  the  person  to 
whom  the  confession  was  made  had  taken  an  oath  that  he 
would  not  reveal  it;  this  was  held  to  be  no  objection  to  the 
evidence. 

A  confession  is  admissible  although  it  is  elicited  by  questions 
put  to  the  prisoner  by  a  magistrate,  constable,  or  other  person. 

The  leading  authority  on  this  point  is  Wild's  case  ( 1  Moody, 
C.  C.  452). 

The  person  having  the  prisoner  (a  boy  about  fourteen)  in 
charge,  told  him  to  kneel  down  and  tell  the  truth  in  the  pres- 
ence of  the  Almighty.  He  did  so,  and  confessed  to  pushing  the 
children,  with  whose  murder  he  was  charged,  into  the  pit. 

At  a  meeting  of  all  the  Judges  in  1835,  four  only  absent,  they 
held  that  the  confession  was  strictly  admissible. 

In  Thornton's  case  (1  Moody's  C.  C.  27,  Trin.  Term.  1824), 
which  came  before  the  Judges,  a  confession  was  held  admis- 
sible, made  by  a  boy  only  fourteen  years  old,  to  a  chief  officer 
of  police,  by  whose  directions  he  had  been  apprehended  without 
a  warrant,  and  obtained  in  answer  to  questions  put  to  him  by 
the  officer,  and  at  a  time  when  the  boy  had  been  without  food 
for  nearly  an  entire  day.  Seven  of  the  Judges  held  the  con- 
fession rightly  received,  for  the  reason  that  no  threat  or  prom- 
ise had  been  used.  Three  Judges  were  of  a  contrary  opinion. 
In  Gibney's  case  ( Jebb's  Crim.  Cases  before  the  Twelve  Judges 
of  Ireland,  p.  15),  decided  in  1822,  a  confession  was  held 
unanimously  admissible  which  was  elicited  by  questions  put  to 
the  prisoner  by  two  constables,  in  whose  custody  the  prisoner 
then  was  on  his  way  to  jail.  One  asked  him,  "Did  you  kill  the 
child?"  The  other,  "Were  you  not  a  terrible  man  to  do  such 
a  thing?" 

Both  these  questions  were  asked  before  the  confession  was 
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made.  The  constables  told  him  several  times,  before  he  con- 
fessed, what  a  terrible  offence  he  had  committed — that  it  was 
a  terrible  thing  for  a  man  to  murder  his  own  child. 

For  the  cases  of  a  similar  character,  see  Joy  on  Confessions, 
p.  34,  et  passim — ^Law  Library,  vol.  24,  N.  S. 

So  also  a  confession  is  admissible  although  it  is  elicited  in 
answer  to  a  question  which  assumes  the  prisoner's  guilt,  or  is 
obtained  by  artifice  or  deception. 

In  Thornton's  case  (1  Moody's  C  C,  p.  28),  a  chief  officer 
of  police,  by  whose  directions  the  prisoner  had  been  appre- 
hended, said  to  the  prisoner  in  custody,  that  "in  consequence 
of  the  falsehoods  the  prisoner  had  told,  and  the  prevarications 
he  had  made,  there  was  no  doubt  but  that  he  had  set  the  prem- 
ises on  fire;"  and  after  questioning  him  whether  any  person 
had  been  connected  with  him,  added :  "He  would  not  have  told 
so  many  falsehoods  if  he  had  not  been  concerned  in  it;"  and 
again  asked,  "Whether  any  person  had  induced  him  to  do  it  ?" 

The  prisoner  then  made  a  confession.  Seven  out  of  the  ten 
Judges  held  that  the  confession  was  rightly  received. 

Lord  Denman,  Ch.J.,  in  Arnold's  case  (8  Car.  &  P.  622), 
says  that  the  true  test  of  the  admissibility  or  inadmissibility  of 
a  confession  is,  whether  any  inducement  was  held  out  to  the 
prisoner  to  confess  himself  untruly  guilty. 

Applying  these  principles  to  the  confessions  made  by  this 
prisoner,  we  see  that  none  of  them  were  overlooked  or  misap- 
plied in  the  admission  of  them.  The  utmost  that  can  be  said  of 
any  remark  made  by  the  officer  was,  that  it  assumed  the  pris- 
oner's guilt. 

This,  we  have  seen,  furnishes  no  ground  for  the  rejection 
of  the  confession.  There  being  no  inducement,  promise,  threat, 
or  menace  used  to  obtain  the  confession,  or  influence  its  being 
made,  it  is  very  clear,  upon  principle  and  authority,  that  it  was 
properly  admitted. 

We  do  not  see  that  any  rule  of  evidence  was  violated  in  ad- 
mitting the  answer  of  the  witness,  that  Becker,  the  counsel  of 
the  prisoner,  was  present  in  the  jail  with  him  at  the  same  time 
the  witness  and  the  father  of  the  prisoner  were  present 
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I  do  not  understand  the  witness  as  detailing  anything  the 
prisoner  said  to  his  counsel ;  and  he  must  certainly  have  been 
asked  that,  or  attempted  to  give  that,  before  the  principle  could 
be  invoked  that  such  statement  was  a  privileged  communiica- 
tion. 

Such  privilege  has  no  application  to  anjrthing  that  was  given 
in  evidence,  or  offered  to  be  given  in  evidence  upon  this  trial. 
Besides,  any  statement  made  by  the  prisoner  to  Becker,  his 
counsel,  in  the  presence  and  hearing  of  the  prisoner's  father, 
and  of  the  witness,  could  not  partake  of  the  character  of  a 
privileged  communication. 

Neither  is  there  any  foundation  for  the  objection  now  urged, 
that  the  Judge  upon  the  trial  admitted  evidence  of  a  distinct 
felony  not  charged  in  the  indictment,  to  wit,  that  the  prisoner 
burned  his  father's  bam. 

When  the  witness  was  asked  about  a  further  conversation 
with  the  prisoner,  he  testified :  "I  then  asked  him  what  was  the 
first  fire  he  was  interested  in."  This  was  objected  to,  received, 
and  excepted  to.  The  witness  answered:  "He  said  the  first 
fire  was  his  father's  bam,  that  he  had  anything  to  do  with,  and 
that  he  and  Jerome  Dean " 

Here  the  witness  was  stopped,  and  did  not  further  answer 
the  question.  When  the  witness  was  again  asked  directly  what 
the  prisoner  said  about  he  and  Dean  setting  the  fire,  it  was  ob- 
jected to  on  the  ground  that  the  question  related  to  another 
offence,  and  one  for  which  he  was  not  on  trial.  The  Court  sus- 
tained the  objection,  and  excluded  the  evidence. 

It  is  thus  seen  that  the  moment  the  attention  of  the  Court 
was  called  to  the  ground  of  the  objection,  the  evidence  was  ex- 
cluded. And  if  the  counsel  for  the  prisoner  had  thought  the 
former  answer,  given  in  part,  was  open  to  the  same  objection, 
it  was  his  duty  to  have  moved  the  Court  to  strike  out  that 
testimony ;  and  if  the  same  had  been  refused,  to  have  taken  an 
exception. 

On  a  careful  consideration  of  all  exceptions  taken  upon  the 
trial,  we  think  them  untenable,  and  that  the  judgment  of  the 
Supreme  Court  must  be  affirmed. 
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Grover,  J. — ^The  question  whether  the  motion  for  a  new 
trial,  on  the  ground  of  newly-discovered  evidence,  should  have 
.been  granted,  is  not  reviewable  in  this  Court.  Although  the 
indictment  was  removed  into  the  Supreme  Court,  and  tried  at 
the  Circuit,  that  does  not  enlarge  the  powers  of  this  Court. 

Questions  of  law  only  can  be  examined  here  (Selden  v.  Dela- 
ware &  Hudson  Canal  Co.,  29  N.  Y.  635).  This  motion  was 
addressed  to  the  sound  discretion  of  the  Court,  and  its  deter- 
mination by  the  Supreme  Court  is  final.  None  of  the  excep- 
tions to  the  charge  were  well  taken.  It  is  entirely  obvious  that 
the  testimony  of  Wentz,  that  the  Defendant  was  at  the  store 
from  seven  o'clock  in  the  evening  of  the  night  of  the  fire  until 
the  alarm  was  given, — ^and  the  testimony  of  the  witnesses,  that 
he  was  passing  the  streets  to  the  engine-house,  where  he  ar- 
rived some  little  time  before  the  alarm,  and  where,  they  testify, 
he  was  at  the  time  of  the  alarm,— could  not  all  have  been  true. 
It  was  in  direct  conflict,  and  one  or  the  other  must  have  been 
false,  either  through  mistake  or  by  intention. 

Although  the  Judge  applied  the  former  qualification  to  the 
testimony  of  the  first  witness,  and  the  latter  to  the  testimony  of 
the  People's  witnesses,  no  questions  of  law  was  thereby  pre- 
sented. The  remarks  of  the  Judge,  that  the  testimony  of  Young 
•did  not  corroborate  that  of  Wentz,  as  he  swore  he  did  not  see 
Defendant  after  six 'o'clock  in  the  evening  in  question,  was  a 
mere  statement  of  the  Judge's  opinion  of  the  testimony,  and 
was  not  the  subject  of  an  exception.  Besides,  upon  the  Defend- 
ant's counsel  insisting  that  Young  had  testified  differently,  the 
Judge  submitted  the  entire  question  to  the  jury.  This  would 
have  cured  the  error,  if  one  had  been  committed.  Upon  the 
return  of  the  jury  to  the  bar,  and  announcing  that  they  were 
unable  to  agree  upon  a  verdict,  it  was  discretionary  with  the 
Court  either  to  discharge  them  or  send  them  back  for  further 
•deliberation. 

It  was  proper  for  the  Court  to  inform  them  that  it  could  see 
no  good  reason  why  they  should  not  agree. 

The  exception  to  the  testimony  of  the  witness  Martin  pre- 
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sents  the  question,  whether  the  confessions  of  the  Defendant  to 
him  were  voluntary.  The  Defendant  had  been  arrested,  and 
was  confined  in  jail  when  the  principal  confession  was  Meged 
to  have  been  made.  The  witness  was  a  police  officer,  and  went 
into  the  room  where  the  Defendant  was  confined,  and  told  him 
he  was  in  a  bad  fix,  and  had  got  caught  at  last,  and  asked  him 
who  the  others  were,  and  then  the  Defendant  made  the  confes- 
sion. 

It  is  clear  that  there  was  nothing  like  a  promise,  or  any  ap- 
peal to  any  hope  of  favor  presented  to  induce  a  confession. 
Nor  was  there  anything  like  a  threat  made,  in  case  the  Defend- 
ant did  not  confess — ^nothing  calculated  to  interfere  with  the 
free  voluntary  action  of  the  Defendant's  mind. 

This  is  all  the  law  requires  to  render  the  confession  ad- 
missible. The  inquiry  always  is,  was  the  confession  made 
under  circumstances  making  it  reliable  for  truth?  and  if  so,  it  is 
admissible,  irrespective  of  the  means  by  which  it  was  obtained 
(The  People  v.  McMahon,  IS  N.  Y.  384,  and  cases  cited). 
The  remaining  exception  necessary  to  examine,  it  is  claimed  by 
Defendant's  counsel,  presents  the  question  whether,  upon  the 
trial  of  a  party  indicted  for  a  particular  crime,  it  is  competent 
for  the  People  to  prove  him  guilty  of  another  crime  of  the  same 
or  of  a  different  kind.  This  question  admits  of  no  discussion. 
It  is  entirely  certain  that  such  proof  is  inadmissable.  Cases 
may  occurr  where,  in  order  to  show  the  guilt  of  the  party  of  the 
offence  for  which  he  is  upon  trial,  it  may  be  necessary  to  give 
evidence  that  may  tend  to  show  him  guilty  of  another  offence 
of  like  character.  Upon  a  trial  for  forgery,  to  establish  the 
intent,  it  may  be  necessary  to  prove  that  the  Defendant  had  in 
his  possession,  or  had  uttered,  other  fause  or  forged  instru- 
ments. This  is  not  to  prove  him  guilty  of  another  crime,  but 
proof  to  show  him  guilty  of  that  for  which  he  is  upon  trial. 
The  real  inquiry  in  this  case  is,  whether  the  exception  presents 
this  question. 

The  case  states:  "I  then  asked  him  what  was  the  first  fire 
he  was  interested  in?    He  said  the  first  fire  was  his  father's 
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barn,  that  he  had  anything  to  do  with,  and  that  he  and  Jerome 
Dean " 

Objected  to,  on  the  ground  that  it  is  giving  evidence  of  an- 
other offence.  No  decision  of  the  Court  appears  to  have  been 
made. 

The  prosecuting  attorney  at  once  proposed  a  different  ques- 
tion. This  fails  to  show  that  any  evidence  tending  to  show  the 
party  guilty  of  another  offence  was  given  after  the  ground  of 
the  objection  was  stated. 

At  another  part  of  the  examination  of  the  same  witness,  he 
stated :  "He  told  me  how  he  and  Dean  set  the  fire."  The  prose- 
cuting cotmsel:  "How  was  that?" 

The  Defendant's  counsel  objected,  upon  the  ground  above 
stated.  The  Court  decided  that  is  was  not  admissiable  as  inde- 
pendent testimony,  and  if  admissiable  at  all,  it  was  only  so  as 
part  of  a  conversation  already  related ;  that  he  thought  the  evi- 
dence was  admissible,  but  as  a  matter  of  prudence  he  would 
reject  it .  Then  it  is  manifest  that  the  illegal  evidence  was  not 
admitted,  and  did  not  go  to  the  jury,  although  at  the  moment 
the  learned  Judge  appears  to  have  entertained  the  erroneous 
idea  that  it  was  competent  for  a  party  to  prove,  by  the  admis- 
sions of  his  adversary,  facts  which  were  not  competent  to  be 
proved  by  other  evidence,  when  a  part  of  the  conversation  in 
which  such  admissions  were  made  is  admissible.  Yet  he  did  not 
act  upon  such  an  idea. 

The  evidence  was  excluded;  although  the  jury  may  possibly 
have  been  misled  by  this  idea,  and  thus  induced  to  give  some 
importance  to  what  had  been  before  proved  to  have  been  said 
by  the  Defendant  in  relation  to  the  fire  at  his  father's  bam,  yet 
It  does  not  affirmatively  appear  that  they  were  so  misled. 

It  therefore  follows  that  the  exception  is  not  available,  upon 
the  ground  that  the  exceptions  do  not  show  that  evidence  was 
received  of  another  offence,  against  the  objection  of  the  De^ 
fendant,  properly  made. 

The  judgment  must  be  affirmed. 

All  affirm.  JOEL  TIFFANY, 

State  Reporter. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Plain- 
tiffs IN  Error,  v,  HENRY  F.  MORING,  Defendant  in 
Error. 

Brokers— Stat€  Tax  on  Sales-Statute  of  1S66— Construction. 

In  the  month  of  May,  1866,  the  Defendant  was  indicted  by 
the  grand- jury  of  the  county  of  New  York,  for  selling  as  a 
broker  60,000  bags  of  coffee,  which  had  been  imported  from 
Java,  without  having  executed  a  bond,  as  acquired  by  the  act 
of  the  Legislature  of  the  State  of  New  York,  passed  April  23d, 
1866.  The  facts  are  more  fully  stated  in  the  opinion  of  the 
Court. 

/.  H.  MartindalCj  Attorney-General,  and  George  Bliss,  Jr., 
for  the  Plaintiffs  in  Error. 

Wm.  M.  Evarts  and  Waldo  Hutchings  for  the  Defendant  in 
Error. 

Hunt,  J. — On  the  eleventh  of  April,  1846,  the  Legislature 
of  the  State  of  New  York  passed  an  act  entitled  "An  act  in 
relation  to  duties  on  goods  sold  at  public  auction,  and  to  the 
bonds  of  auctioneers."  This  act  provided  that  all  goods  which 
should  be  exposed  to  sale  at  public  auction,  should  be  subject 
to  duties  at  certain  rates  specified.  The  act  distinguished  be- 
tween goods  of  foreign  and  domestic  production,  and  also  be- 
tween the  kinds  of  goods,  by  placing  different  rates  of  duties 
upon  them.  It  was  provided  in  the  act  that  the  duties  should 
be  calculated  upon  the  sums  for  which  the  articles  should  be 
struck  off,  and  that  they  should  in  all  cases  be  paid  by  the  per- 
son making  the  sale.  Every  person  acting  as  auctioneer  was, 
by  the  same  act,  required  to  file  a  bond  conditioned  for  render- 
ing faithful  accounts,  and  for  the  payment  of  the  duties  thus  re- 

Taxation — Special  taxes — Power  of  legislature.  1(A  N.  F. 
320  (5  St.  Rep.  680;  25  Week.  Dig.  525) ;  10  Hun,  258;  61 
How.  Pr.  342. 


.1867.]  THE  PEOPLE  v.  MORING.  523 

Opinion  by  Hunt,  J. 

•quired.  A  failure  to  give  this  bond  rendered  the  party  liable 
to  a  penalty,  and  to  an  indictment  for  a  misdemeanor. 

On  the  thirteenth  of  April,  1866,  the  Legislature  of  the  State 
of  New  York  passed  another  act,  entitled  "An  act  to  amend 
chapter  sixty-two  of  the  laws  of  1846,  and  other  acts  ad- 
ditional to  the  same."  Chapter  62  of  the  laws  of  1846  was  the 
act  I  have  referred  to. 

The  act  of  1866,  in  effect,  amended  the  act  of  1846  by  inserting 
after  the  words  "sold  at  public  auction,"  the  words,  "or  offered 
for  sale  by  sample,  or  otherwise  by  brokers."  It  imposed  the 
fees  or  duties  upon  sale  of  the  articles  therein  mentioned,  when 
sales  were  made  by  brokers,  in  the  same  manner  and  to  the 
same  extent  as  when  made  by  auctioneers.  A  further  section 
required  the  broker  to  make  and  file  a  bond  of  the  same  char- 
acter with  that  required  of  the  auctioneer,  and  subjected  him 
to  the  same  penalties  in  case  of  a  failure  to  do  so. 

The  Defendant  is  a  merchandise  broker  in  the  city  of  New 
York,  and  on  the  13th  of  May,  1866,  he  was  indicted  by  a 
grand-jury  of  that  city  and  county,  for  selling  as  a  broker 
60,000  bags  of  imported  coffee,  without  having  executed  the 
bond  required  by  the  act  last  mentioned,  and  for  neglecting 
to  pay  to  the  State  of  New  York  the  duties  required  by  said 
act  to  be  paid  upon  such  sale.  The  Defendant  demurred  to  the 
indictment.  The  Court  of  Greneral  Sessions,  in  which  the  in- 
dictment was  found,  sustained  the  demurrer,  and  give  judg- 
ment for  the  Defendant. 

Upon  appeal  to  the  General  Term  of  the  Supreme  Court  of 
the  First  District,  the  judgment  of  the  General  Sessions  was 
affirmed.  From  this  judgment  of  affirmance  the  People,  as 
Plaintiffs  in  Error,  appeal  to  this  Court. 

The  demurrer  was  sustained  in  the  Court  below  upon  the 
ground  that  the  act  of  the  Legislature  of  New  York  in  question, 
was  repugnant  to  the  constitution  of  the  United  States,  and 
void.  It  was  also  held  to  be  in  violation  of  the  provisions  of 
section  13  of  art.  7  of  the  constitution  of  the  State  of  New 
York,  and  to  be  void  for  that  reason.    I  shall  examine  these 
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questions  only,  desregarding  some  defects  and  omissions  in  the 
framework  of  the  indictment,  which,  if  insisted  upon,  might 
be  the  occasion  of  technical  embarrassment. 

The  Defendant  claims  the  law  in  question  to  be  invalid,  as 
being  repugnant  to  that  provision  of  the  constitution  of  the 
United  States  which  authorizes  Congress  "to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes,"  and  also  with  that  provision  of  the 
same  instrument  which  declares  that  "No  State  shall,  without 
the  consent  of  the  Congress,  lay  any  imposts  or  duties  on  im- 
ports, or  exports  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws"  (Art.  I.,  §8,  sub.  3 ;  §  10,  sub.  2). 

The  exaction  from  the  broker  of  the  fees  or  duties  required 
by  the  law  of  1866,  now  before  us,  is  claimed  by  him  to  be  an 
interference  with  commerce,  and  to  be  a  tax  or  duty  upon 
imports,  and  so  in  violation  of  the  constitutional  provisions 
quoted. 

These  provisions  of  the  United  States  constitution  have  been 
the  subject  of  frequent  consideration  in  the  Federal  Courts; 
and  in  seeking  a  conclusion  in  the  present  case»  we  are  not  with- 
out the  aid  of  great  landmarks  to  guide  us  in  our  way.  An 
examination  of  the  principles  of  the  adjudicated  cases  will 
assist  us  in  reaching  a  correct  result  in  the  case  before  us. 

The  case  of  Gibbons  v.  Ogden  (9  Wheaton  R.  1 )  involved 
the  validity  of  the  act  of  the  Legislature  of  the  State  of  New 
York  granting  to  Livingston  and  Fulton  the  exclusive  navi- 
gation of  all  the  waters  within  the  jurisdiction  of  the  State, 
with  boats  moved  by  fire  or  steam,  for  a  term  of  years.  These 
acts  were  adjudged  to  be  in  violation  of  the  constitutional  pro- 
vision authorizing  Congress  to  regulate  commerce  among  the 
States,  so  far  as  they  prohibited  vessels  licensed  according  to 
the  laws  of  the  United  States  for  carrying  on  the  coasting 
trade,  from  navigating  the  said  waters  by  means  of  fire  or 
steam.  In  discussing  the  question,  what  is  this  power  of  regu- 
lation, Chief- Justice  Marshall  says:  "It  is  the  power  to  pre- 
scribe the  rule  by  which  commerce  is  to  be  governed.    This 
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power,  like  all  others  vested  in  Congress,  is  complete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges  no 

limitations  other  than  are  prescribed  in  the  constitution 

The  wisdom  and  discretion  of  Congress,  their  indentity  with 
the  people,  and  the  influence  which  their  constituents  possess 
at  elections,  are,  in  this  as  in  many  other  instances — ^as  that, 
for  example,  of  declaring  war — the  sole  restraints  on  which 
they  have  relied  to  secure  them  from  its  abuse.  There  are  the 
restraints  on  which  the  people  must  often  rely  solely  in  all 
representative  governments." 

This  power  to  regulate  commerce  is  exclusive  in  Con- 
gress, and  cannot  be  exercised  by  the  States  (p.  199).  Still, 
there  remain  to  the  States  the  rights  so  important  in  their 
effects  upon  commerce,  and  so  difficult  to  distinguish  from  its 
regulation,  of  framing  and  executing  inspection  laws,  quaran- 
tine laws,  health  laws  of  every  description,  and  a  regulated 
system  of  pilotage  (pp.  203,  207). 

In  the  case  of  Brown  v.  The  State  of  Maryland  (12  Whea- 
ton  R.  419),  the  leading  opinion  was  delivered  by  the  same 
learned  Judge;  and  the  Court  held  that  an  act  of  the  Legis- 
lature of  the  State  of  Maryland,  requiring  all  importers  of  for- 
eign goods  by  the  bale  or  package,  and  other  persons  selling 
the  same  by  wholesale,  bale,  or  package,  to  take  out  a  license, 
for  which  they  should  pay  fifty  dollars,  and  in  case  of  neglect, 
subjecting  them  to  certain  forfeitures  and  penalties,  was  repug- 
nant to  the  section  of  the  United  States  constitution  already 
quoted,  in  reference  to  regulating  commerce,  as  well  as  to  that 
forbidding  the  laying  of  duties  or  imposts. 

The  reasoning  of  the  Court  is  briefly  this:  An  impost  or 
duty  on  imports  is  a  custom  or  tax  levied  on  articles  imported, 
or  brought  into  a  country.  Usually,  and  to  prevent  evasions 
of  the  law,  this  right  is  exercised  before  the  importer  is  per- 
mitted to  take  possession  of  the  goods.  It  is  none  the  less  an 
impost,  however,  when  the  levy  is  delayed  until  the  goods  are 
landed.  The  power  to  tax  immediately  upon  landing  is  the 
same  as  the  power  to  tax  while  entering  the  port.    There  is  no 
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difference  between  the  power  to  prohibit  the  sale  of  an  article 
and  a  power  to  prevent  its  introduction  into  the  country.  Nc^ 
goods  would  be  imported  if  none  could  be  sold.  The  same 
power  which  imposes  a  light  duty  may  impose  one  amounting 
to  prohibition.  When  the  importer  has  so  acted  on  the  thing 
imported  that  it  has  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  country,  it  looses  its  distinctive 
character  as  an  import,  and  becomes  subject  to  the  taxing 
power  of  the  State;  but  while  remaining  the  property  of  the 
importer,  in  his  warehouse,  in  the  original  form  or  package 
in  which  it  is  imported,  a  tax  upon  it  is  plainly  a  tax  upon 
imports,  with  the  prohibition  of  the  constitution.  A  tax  on 
the  sale  of  an  article  imported  only  for  sale  is  a  tax  on  the 
article  itself.  I  shall  have  occassion  again  to  allude  to  certain 
distinctions  contained  in  this  opinion,  which  will  be  pertinent 
to  the  case  in  hand. 

The  three  cases  against  the  States  of  Massachusetts,  Rhode 
Island,  and  New  Hampshire,  termed  the  "License  Cases/*  are 
reported  in  5  How.  U.  S.  R.  504.  It  was  there  held  that  a  law 
of  Massachusetts,  providing  that  no  person  shall  presume  to  be 
a  retailer  of  wine,  brandy,  etc.,  in  less  quantity  than  twenty- 
eight  gallons,  and  that  delivered  and  carried  away  all  at  one 
time,  unless  he  is  first  licensed  as  a  retailer  of  wine  and  spirits, 
and  that  the  Commissioners  shall  not  be  required  to  grant  such 
license  when  in  their  opinion  the  public  good  does  not  require 
it,  was  not  inconsistent  with  any  provisions  of  the  United 
States  constitution,  or  any  act  of  Congress  under  it. 

The  law  of  Rhode  Island  forbade  the  sale  of  rum,  gin, 
brandy,  etc.,  in  a  less  quantity  than  ten  gallons,  although 
the  brandy  which  was  sold  in  this  case  was  duly  imported  from 
France  into  the  United  States,  and  purchased  by  the  party  in- 
dicted from  the  original  importer.  The  law  of  New  Hamp- 
shire imposed  a  similar  restriction,  although  in  this  case  the 
article  sold  was  a  barrel  of  American  gin,  purchased  in  Boston, 
carried  coastwise  to  Piscataqua,  and  there  sold  in  the  same 
barrel.  These  laws  were  also  held  to  be  valid  within  the  pro- 
visions of  the  constitution  and  laws  of  the  United  States. 
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In  these  cases  the  leading  opinion  was  delivered  by  Ch.  J. 
Taney. 

These  decisions  were  placed  upon  the  ground  that,  although 
the  regulation  of  commerce  with  foreign  nations  and  among 
the  several  States  belonged  exclusively  to  Congress,  the  regu- 
lation of  the  internal  traffic  of  a  State  belonged  to  itself, 
free  from  any  control  or  intereference  on  the  part  of  the  Fed- 
eral government. 

The  doctrine  of  Brown  v.  Maryland,  that  while  goods  were 
in  the  hands  of  the  importer,  in  the  shape  in  which  they  were 
introduced,  and  in  which  they  were  intended  to  be  sold,  they 
were  not  subject  to  taxation,  either  by  direct  assessment  or 
by  requiring  a  license  to  sell,  was  reiterated.  The  laws  in 
question  were  held  not  to  act  upon  the  article  until  after  it 
had  passed  the  line  of  foreign  commerce,  and  become  a  part 
of  the  general  mass  of  the  property  of  the  State. 

It  was  decided  in  Nathan  v.  The  State  of  Louisiana  (8  How. 
R.  73),  that  a  tax  imposed  by  a  State  upon  all  money  or  ex- 
change brokers  was  not  void  for  repugnance  to  constitutional 
power  of  Congress  to  regulate  commerce;  and  this  although 
the  business  of  the  Defendant  Nathan  was  confined  exclusive- 
ly to  the  sale  and  purchase  of  foreign  bills  of  exchange. 

It  was  held  to  be  a  tax  upon  the  business  of  the  Defendant 
simply,  upon  his  credit  or  his  capital,  and  not  a  charge  upon 
the  commerce  of  the  country  . 

The  last  case  to  which  I  shall  refer  is  that  of  Almy  v.  The 
State  of  California  (24  How.  169).  The  Defendant  Almy 
was  indicted  for  a  violation  of  a  law  of  the  State  of  California, 
which  required  a  stamp  of  a  certain  value,  expressing  the 
amount  of  the  duty,  to  be  attached  to  any  bill  of  lading  for 
the  transportation  of  gold  or  silver  to  any  place  without  the 
State.  The  Court  held  that  this  was  substantially  a  tax  on 
exports;  that  a  bill  of  lading,  or  some  similar  document,  was 
an  invariable  accompaniment  of  shipment,  and  that  a  tax  upon 
the  instrument  was  a  tax  upon  the  article  itself.  They  say: 
'The  intention  to  tax  the  export  of  gold  and  silver,  in  the  form 
of  a  tax  on  a  bill  of  lading,  is  too  plain  to  be  mistaken." 
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The  principles  to  be  extracted  from  these  cases  are  as  fol- 
lows: 

1.  That  the  power  of  regulating  ccmunerce  with  foreign 
nations,  and  among  the  States,  and  the  power  of  taxing  im- 
ports or  exports,  belongs  to  Congress  exclusively. 

2.  That  Congress  has  no  power  to  interfere  with  the  inter- 
nal traffic  of  a  State.  That  authority  is  vested  in  the  State 
alone. 

3.  That  imported  property,  while  remaining  in  the  hands 
of  the  importer  in  its  original  form,  cannot  be  taxed  by  State 
authority; 

4.  That  when  it  leaves  the  importer's  hands,  and  becomes  in- 
corporated with  the  general  mass  of  the  property  of  the 
country,  it  becomes  subject  to  State  taxation. 

5.  That  taxation  upon  the  right  to  sell  in  any  form  an  article 
of  import,  intended  for  sale,  or  upon  the  necessary  instrument  of 
exporting  an  article  intended  for  export,  is  taxation  upon  the 
article  itself,  and  not  permitted  by  the  Federal  constitution. 

6.  That  the  imposition  by  a  State  of  a  tax  upon  a  particular 
kind  of  business  is  constitutional,  although  the  subject-matter 
of  the  business  related  entirely  to  dealings  with  foreign  coun- 
tries. 

Judged  by  these  principles,  I  can  discover  no  objection  to  the 
legislative  acts  now  under  discussion. 

Since  the  year  1784  the  Legislature  of  the  State  of  New 
York  has,  from  time  to  time,  passed  laws  taxing  the  sales  of 
goods  by  auctioneers.  This  has  been  the  practice,  both  as  to 
foreign  and  domestic  goods  (L-aws  1784,  1  Greenleaf,  64; 
Laws  1792,  2  Greenleaf,  470). 

The  constitutions  of  1821  recognized  this  practice,  and  pro- 
vided for  the  purposes  to  which  the  moneys  thus  received 
should  be  applied  (§  10,  art.  7;  see  Laws  1824,  ch.  47;  Laws 
1838,  ch.  52;  Laws  1846,  ch.  62). 

This  taxation  has  been  a  valuable  source  of  revenue  to  the 
State  of  New  York,  often  reaching  to  a  quarter  of  a  million  of 
dollars  annualy.    During  a  period  of  eighty  years  this  right 
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has  been  unchallenged.  The  fact  that  no  dispute  has  been 
raised  upon  this  point  for  so  long  a  period  of  time,  is  strong 
evidence  that  the  right  cannot  be  successfully  disputed  (See 
Ryan  v.  N.  Y.  C  R  .R.  Co.,  35  N.  Y.  210;  Costigan  v.  M.  & 
H.  R.  R.  Co.,  2  Denio,  609). 

The  right  to  tax  sales  by  auction  is  fully  recognized  in 
Brown  v.  Maryland  (supra).  The  learned  Chief -Justice  says: 
"So,  if  he  sells  by  auction.  Auctioneers  are  persons  licensed 
])y  the  State,  and  if  the  importer  chooses  to  employ  them,  he 
■can  as  little  object  to  paying  for  this  service  as  for  any  other 
for  which  he  may  apply  to  an  officer  of  the  State.  The  right 
of  sale  may  very  well  be  annexed  to  importation,  with- 
out annexing  to  it  also  the  privilege  of  using  the  officers 
licensed  by  the  State  to  make  sales  in  in  a  peculiar 
way."  And  again:  "It  is  true,  the  State  may  tax  occu- 
pations generally,  but  this  tax  must  be  paid  by  those  who  em- 
ploy the  individual,  or  is  a  tax  on  his  business.  The  lawyer, 
the  physician,  or  the  mechanic,  must  either  charge  more  on  the 
article  in  which  he  deals,  or  the  thing  itself  is  taxed  through 
his  person.  This  the  State  has  a  right  to  do,  because  no  con- 
stitutional prohibition  extends  to  it."  A  tax  on  the  occupation 
^f  an  importer,  he  says,  is  prohibited  by  the  constitution. 

In  Nathan  v.  Louisiana  (supra),  Justice  McLean,  in  deliver- 
ing the  opinion  of  the  Court,  uses  this  language :  "Under  the 
law,  every  person  is  free  to  buy  or  sell  bills  of  exchange,  as  may 
he  necessary  in  his  business  transactions ;  but  he  is  required  to 
pay  the  tax  if  he  engages  in  the  business  of  a  money  or  an  ex- 
change broker.  The  right  of  a  State  to  tax  its  own  citizens 
for  the  prosecution  of  any  particular  business  or  profession 
within  the  State,  has  not  been  doubted.  And  we  find  that  in 
^very  State  money  or  exchange  brokers,  vendors  of  merchan- 
•dise  of  our  own  or  foreign  manufacture,  retailers  of  ardent 
spirits,  tavern-keepers,  auctioneers,  those  who  practice  the 
learned  professions,  and  every  description  of  property  not  ex- 
•empted  by  law,  are  taxed." 

The  right  to  tax  the  proceeds  of  auction  sales,  when  the  ar- 
34 
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tides  sold  are  imported  from  foreign  countries,  is  not  within 
any  of  the  prohibited  principles  heretofore  stated  as  drawn 
from  the  decisions  of  the  Federal  Court.  It  may  be  enforced 
without  a  violation  of  any  of  them.  The  importer  may  reship 
them  to  foreign  countries  if  he  desires.  He  may  consign  his 
goods  to  the  interior,  if  he  finds  it  to  his  interest  to  do  so.  He 
may  sell  them  at  his  own  counter  or  warehouse  for  cash  or 
credit.  He  may  exercise  every  conceivable  act  of  ownership, 
without  restraint  or  liability  to  taxation,  with  a  single  excep- 
tion.  If  he  resorts  to  the  mode  of  a  sale  at  public  auction,  the 
sale  subjects  the  auctioneer  to  the  payment  of  a  duty  upon  the 
amount  of  his  sales.  It  seems  to  me  quite  extrava.gant  to  main- 
tain that  this  exception  is  an  infringement  upon  the  right  to 
import,  or  that  it  imposes  a  tax  upon  the  business  of  the  im- 
porter. 

I  conclude  that  the  long-existing  laws  of  the  State,  imposing 
taxes  upon  sales  by  auctioneers,  are  valid.  I  am  unable  to  per- 
ceive that  sales  made  by  brokers  stand  upon  any  different 
footing.  Neither  the  auctioneer  nor  the  broker,  so  far  as  the 
present  case  shows,  is  a  public  officer,  required  to  take  an  oath 
of  office,  and  indictable  at  common  law  for  failure  to  perform 
his  duties.  Each  is  a  quasi  officer,  required  to  give  to  the  State 
a  bond,  with  sureties,  conditioned  for  the  faithful  performance 
of  the  duties  of  his  office,  and  is  by  statute  made  liable  to  an 
indictment  if  he  attempts  to  act  without  having  given  the  re- 
quired bond.  The  one  invites  competition  for  the  articles  in- 
tended to  be  sold,  by  viva  voce  bidding  at  an  assemblage  of 
people.  The  other  invites  competition  by  calling  individually 
for  the  bids  of  those  who  desire  to  purchase  the  articles  to  be 
sold,  or  by  receiving  their  bids  at  his  own  place  of  business. 
Each  is  a  middleman  acting  as  agent  both  for  a  buyer  and  a 
seller.  The  moment  he  ceases  to  represent  each  of  these  par- 
ties, he  ceases  to  be  an  auctioneer  or  broker,  and  becomes  a 
party  on  his  own  account,  or  an  agent  for  a  buyer  only,  or  a 
seller  only.  Each  receives  his  compensation  for  the  parties  for 
whom  he  acts,  and  each  is  bound  to  pay  the  duties  to  the  State. 
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I  can  see  no  substantial  difference  between  the  vocation  of  a 
broker  and  that  of  an  auctioneer,  for  the  purposes  of  the  ques- 
tion before  us.  The  duties  imposed  upon  the  sales  of  the  latter 
have  long  been  recognized  by  the  laws  of  this  State,  as  well  as 
by  the  statements  of  the  Federal  Judges,  as  properly  imposed. 
I  believe  this  recognition  is  due  to  the  justice  of  the  claim,  and 
that  the  constitutional  inhibitions  which  I  have  discussed  could 
not  at  any  time  have  been  successfully  urged  against  the  collec- 
tion of  these  duties.  The  tax  upon  brokers'  sales  occupies  the 
same  ground,  and,  in  my  opinion,  is  legally  chargeable  under 
the  law  in  question.  This  demurrer,  therefore,  cannot  be  sus- 
tained on  the  ground  that  the  law  in  question  is  repugnant  to 
the  provisions  of  the  constitution  of  the  United  States. 

It  is  said  again,  that  the  act  of  the  Legislature  of  the  State 
of  New  York  of  the  year  of  1866  is  invalid,  as  being  in  viola- 
tion of  section  13,  article  7,  of  the  constitution  of  this  State. 
That  section  is  as  follows:  "Every  law  which  imposes,  con- 
tinues, or  revives  a  tax,  shall  distinctly  state  the  tax,  and  the 
object  to  which  it  is  to  be  applied ;  and  it  shall  not  be  sufficient 
to  refer  to  any  other  law  to  fix  such  tax  or  object." 

It  will  be  observed  that  the  original  act  was  passed  in  the 
year  1846,  before  the  adoption  of  the  constitution  containing 
the  present  provision.  No  such  provision  was  contained  in  the 
constitution  of  1821.  By  article  7,  section  10,  of  that  instru- 
ment, all  duties  upon  goods  sold  at  auction  were  appropriated 
to  the  completion  of  the  navigable  waters  of  the  State,  and  the 
payment  of  the  debt  contracted  in  the  construction  of  the  same. 
By  the  fifth  amendment  to  the  constitution  of  1821,  this  appro- 
priation of  duties  was  determined,  and  the  same  were  thereby 
restored  to  the  "General  Fund"  of  the  State.  There  was  thus 
a  permanent  and  express  appropriation  of  these  duties  when 
the  act  of  1846  was  passed.  The  act  of  1866  in  question,  mere- 
ly made  an  addition  to  the  subject-matter  of  the  former  law. 
It  provided  that  sales  of  brokers  should  be  placed  in  the  same 
category,  in  regard  to  the  payment  of  duties,  as  sales  by  auc- 
tioneers.    It  was  simply  an  amendment  of  an  existing  law. 
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valid  in  all  its  provisions.  It  may  be  doubted  whether  such  an 
amendment  can  properly  be  termed  the  imposition  or  revival 
of  a  tax. 

Again :  I  agree  with  the  intimation  of  Judge  Oakly,  in  The 
Sun  M.  Ins.  Co.  v.  City  of  New  York  (5  Sandf.  Sup.  C.  R.  10, 
14),  that  this  section  was  not  intended  to  be  applied  to  laws 
which  imposed  duties,  fees,  or  excises  on  particular  professions, 
classes  of  trade,  or  individuals,  but  that  the  same  relates  only 
to  a  general  tax  upon  the  property  of  the  State.  The  section 
of  the  constitution  immediately  proceeding,  forbids  the  crea- 
tion of  a  State  debt,  except  under  certain  restrictions,  and  pro- 
vides that  the  law  authorizing  the  debt  shall  also  provide  for 
the  imposition  of  a  direct  annual  tax,  to  pay  the  interest  and 
the  principal  within  a  specified  time.  This  law  is  required  to 
remain  in  force  until  the  debt  is  paid  or  provided  for.  This 
section,  I  have  no  doubt,  contemplates  a  general  tax  upcm  all 
the  property  of  the  State,  and  was  not  intended  to  be  satisfied 
with,  or  to  apply  to,  a  local  tax  upon  a  particular  section,  or  to 
a  tax  imposing  fees  or  duties  upon  trades  or  individuals,  al- 
though the  same  are  direct  taxes,  equally  as  if  imposed  upon 
the  entire  property  of  the  State.  The  section  in  question  is 
applicable  to  the  same  class  of  taxation,  and  was  never  intended 
to  reach  a  case  like  the  present.  Hawkers'  and  pedlers'  fees, 
canal  tolls,  railroad  tolls,  are  all  taxes  in  the  enlarged  meaning 
of  that  term,  but,  I  apprehend,  not  within  the  meaning  of  that 
expression  in  the  section  of  the  constitution  under  considera- 
tion. 

Judgment  should  be  reversed,  and  judgment  ordered  for  the 
People  upon  the  indictment,  with  leave  to  the  Defendant  to 
withdraw  his  demurrer  and  plead  to  the  indictment  within 
twenty  days. 

All  concur  with  Judge  Hunt,  that  the  act  is  not  in  conflict 
with  the  constitution  of  the  State. 

JOEL  TIFFANY, 
State  Reporter. 
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PRINCIPAL  AND — Consignment— Insurance  by  Consignee 

— ^Ratification  by  Consignor — Non-liability  to  Insure 336 

See  Consignment. 
AGENT,  SPECIAL  PROPERTY  in— Larceny— Requirements  in  an 

Indictment — ^Jurors — Challenge — Interest 32 

See  Indictment. 
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AGREEMENT,  PAROL— Consideration— Statute  of  Frauds 95 

See  Parol  Agreement. 
AMENDMENT  NUNC  PRO  TUNC-Practicc— Foreclosure— Judg- 
ment and  Report  of  Sale 409 

See  Foreclosure.    2 

OF    COMPLAINT— Practice— Foreclosure— Original 

Contract — ^Usury — Subsequent    Taint 308 

See  Foreclosure.     1. 
ANSWER — Demurrer — ^Trespass — ^Tenants  in  Common — ^Joinder  of 

Parties  239 

See  Trespass. 

Pleading — Counterclaim — Promissory    Note — Payment 

—New    Note 332 

See  Promissory  Note.    1. 
APPLICATION  FOR  NEW  ROAD— Powers  and  duties  of  Com- 
missioners of  Highways — Mandamus 358 

See  Mandamus.    2. 
ASSESSMENT  ROLLS — Board  of  Assessors — County  Treasurer — 

Judicial  and  Ministerial  Officers — Mandamus — ^Relator 261 

See  Board  of  Assessors. 
ASSIGNMENT,  GENERAL— Conditional  Preferences— Composition 

Deed — Coercion — Fraud 80 

See  General  Assignment. 

Stotute  as  to  Set-off— Obligation  of 

Assignor    464 

See  Statute  as  to  Set-off. 

^Lease — Covenant  to  pay  Rent 399 

See  Lease. 
OF  COURTS  AND  JUDGES— Statutory  Right- 
Place  of  Holding  Court — Adjournment  of  Term 177 

See  Statutory  Right. 
ASSOCIATIONS.  BUILDING  —  Foreclosure— Usury  —  Practice- 
Findings  of  Fact 311 

See  Foreclosure.    3. 
APPEAL,  PRACTICE  ON— Undertaking— Surety— Liability  on  Af- 
firmance as  to  one  Defendant 319 

See  Practice.    3. 
APPOINTMENT  OF  COUNTY  PAPERS  by  Boards  of  Supervisors 

— Mandamus    390 

See  Mandamus.    1. 

ARREST— Provisional  Remedies— Judgment  defined 291 

See  Provisional  Remedies. 
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BANKS,  SAVINGS— State  Taxation— Act  of  1866— Surplus— United 

States    Securities — Exemption 473 

See  State  Securities. 
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BEQUESTS,  STATUTE  RELATIVE  TO— Construction  of  Will- 
Life  Estate— Estate  in  Fee 485 

Sec  Will.  L 
BILL  OF  EXCHAliGE—Usury— Acceptance  by  Drawee— Custom- 
ary Rate  of  Discount,]  The  Drawee  for  whose  benefit  a  draft  is 
drawn  and  procured  to  be  discounted,and  the  proceeds  of  which 
are  paid  over  to  him,  is  a  substantial  party  to  such  draft,  and 
liable,  independent  of  any  question  of  acceptance  of  said  draft. 

Farmers  and  Mechanics'  Bank  v.  Parker 302 

OF  LADING — Advances  made  in  Good  Faith  to  Intended 

Purchaser.]  Where  the  master  of  a  vessel,  laden  with  wheat  for 
transportation,  according  to  the  custom,  gives  a  bill  of  lading  of 
the  wheat  to  the  parties  producing  the  measure  return  intended 
for  the  purchaser,  and  the  parties  so  receiving  the  bill  of  lading 
obtain  an  advance  thereon,  made  in  good  faith,  the  parties  making 
such  advance  acquire  an  interest  in  such  cargo  to  the  amount  of 
such  advance. 

This  is  upon  the  principle  that  one  purchasing  in  good  faith 
from  a  fraudulent  vendor  acquires  a  good  title. 

Western  Transportation  Co.  v.  Marshall 366 

BILLS  AND  COIN— Trover  and  Conversion— Embezzlement 375 

See  Trover.  . .  1. 
BOARD  OF  ASSESSORS— Connfy  Treasurer— Judicial  and  Minis- 
terial Officers — Assessment  Rolls — Mandamus — Relator.]  The 
duty  of  assessors  in  determining  the  amotmt  to  be  entered  upon 
the  tax  roll  is  a  judicial  one.  The  duty  of  the  Coupty  Treasurer 
to  issue  his  warrant  for  the  collection  of  such  tax  is  ministerial. 
The  determination  of  the  assessors  is  conclusive  until  set  aside 
by  a  proceeding  legally  instituted  for  such  purpose,  and  it  is  not 
within  the  authority  of  the  County  Treasurer  to  disregard  such 
determination  and  refuse  to  issue  the  proper  warrant  for  the  col- 
lection of  the  tax. 

The  writ  of  mandamus  may  in  a  proper  case  issue  against  the 
County  Treasurer,  requiring  him  to  issue  his  warrant,  &c.,  on  the 
relation  of  a  private  citizen  who  has  an  interest  in  having  such 
tax  collected. 

Stephens  v.  Halsey 261 

BOARDS  OF  SUPERVISORS,  Appointment  of  County  Papers  by 

— Mandamus    390 

See  Mandamus.    1. 

BONA  FIDE  HOLDER— Promissory  Note— Usury 400 

See  Promissory  Note.    3. 

PURCHASER— Fraudulent  Vendor 115 

See  Fraudulent  Vendor. 

^Sale  and  Delivery — ^Title  in  Vendor — 

•     Fraud   of  Vendor ;.;.,. 184 

See  Sale  and  Delivery. 
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BOND-'^urety—Publk  OMctrs^Eniargement  of  Duties^Dis- 
charge. \  When  the  Legislature  enlarge  the  duties  of  a  public 
officer,  it  does  not  operate  to  discharge  the  sureties  of  such  officer 
from  their  liability  on  his  official  bond. 

MAYoa»  kc,  V.  Ryan 56S 

BOND  AND  VLOViTG\GE'-Consideration— ^Findings  of  Fact— Evi- 
dence.^ Where  a  bond  and  mortgage  is  given  to  secure  the  pay- 
ment of  a  specific  debt  between  the  parties,  and  business  trans- 
actions continue  between  them  with  balances  sometimes  with  the 
one  and  sometimes  with  the  other,  whether  any  balances  in  favor 
of  the  mortgagor  shall  be  applied  to  the  payment  of  the  subsist- 
ing bond  and  mortgage  is  a  question  of  fact  depending  on  the 
intention  of  the  parties ;  and  unless  such  intention  is  expressed  or 
implied  from  the  conduct  of  the  parties,  the  mortgage  lien  will 
continue. 

Peck  v.   Minot 27 

BREACH  OF  CONTRACT—  Contributory  Negligence— Measure  of 
Damages.]  Where  a  steamboat  company  contracted  to  tow  a 
canal-lwat  loaded  with  staves,  &c,  to  New  York,  and  to  give  the 
boat  a  particular  position  in  the  tow,  but  instead  gave  it  a  differ- 
ent and  more  dangerous  position,  in  consequence  of  which  a  por- 
tion of  the  cargo  was  lost,  but  which  loss  would  not  have  hap- 
pened had  the  captain  and  crew  of  the  canal-boat  not  been  guilty 
of  negligence  and  unskilfulness  in  the  management  of  the  same, 
the  Court  held  that  notwithstanding  the  breach  of  contract  on  the 
part  of  the  steamboat  company,  the  owner  of  the  cargo,  &c,  could 
not  recover,  because  of  the  negligent  and  unskilful  conduct  of  his 
servants  and  agents  in  the  management  of  the  canal-boat 

Mn.TON  V.  Hudson  River  Steamboat  Co 252 

for  Sale  of  Vessel — Measure  of  Damage..    382 

See  Contract.    5. 

VKOUISE— Evidence— Mitigation— Conduct  of  Plain- 
tiff.] In  an  action  for  damages  for  a  breach  of  promise  to  marry, 
it  is  competent  to  prove  any  misconduct  on  the  part  of  the  Plain- 
tiff, showing  her  to  be  an  unfit  companion  in  married  life,  in  miti- 
gation of  damages. 

Under  the  general  issue  in  such  action  it  is  competent  for  the 
Defendant  to  prove  in  mitigation  of  damages  that  Plaintiff  was 
in  the  habit  of  drinking  intoxicating  liquors  to  excess. 

Button  v.  McCauley 447 

BROKERS— State  Tax  on  Sales— Sutute  of  1866— Construction. 

People  v.  Moring 522 

BUILDING  ASSOCIATIONS  —  Foreclosure  —  Usury  —  Practice  — 

Findings  of  Fact 311 

See  Foreclosure.    3. 
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CANC£LLATION--Contract— Entirety— Consideration  12 

See  CoNTKACT.    2. 

CAR,  EXPULSION  OF  PASSENGER  FROM— Principal  and 
Agent--Obligation  to  Indemnify— Former  Judgment  as  Evi- 
dence— Note  of  Surety  in  Satisfaction 249 

See  Expulsion. 
CARRIER,  COMMON— Presumptive  negligence— Shipping  Receipt 

-Evidence 103 

See  Common  Carrier. 

CARRIERS.  COMMON  AND  SPECIAU-Distinction  Defined....    396 
See  Common  and  Special  Carriers. 

CERTIFICATES  OF  INDEBTEDNESS  not  exempt  from  Local 

Taxes — United  States  Securities 124 

See  United  States  Securities.    1. 
CHALLENGE— Jurors — Interest — ^Requirement   in   an   indictment — 

Larceny — Special  Property  in  Agent 32 

See  Indictment. 
CHANCERY   PRACTICE— Res  adjudicata— Statute   of  Uses  and 
Trusts — Motion  to  compel  Purchaser  to  take  Title — Partition — 

Jurisdiction    SO 

See  Partition. 
CHARTERERS— Master   of   Vessel— Freight   Money— Payment   to 

one  of  two  Claimants — Effect  of  Trust 235 

See  Freight  Money. 
CHATTEL  MORTGAGE  —  Renewal  —  Filing  —  Non-residence. ] 
Where  the  mortgagor  of  chattels  has  sold  his  interest  therein  and 
removed  from  the  State,  so  as  to  render  it  impossible  for  the 
mortgagee  to  comply  with  the  statute  to  continue  the  lien  by  a 
refiling  of  the  mortgage,  &c.,  the  mortgagee  must  avail  himself  of 
his  rights  against  the  property  within  the  year,  if  he  would  protect 
himself  against  subsequent  bona  fide  purchasers. 

The  mortgagor  having  removed  from  the  State  within  the 
year,  renders  it  impossible  to  refile  the  mortgage  in  the  office 
of  the  clerk,  &c.,  where  the  mortgagor  is  then  residing. 

DiLUNGHAM    V,    BoLT 110 

CHILDREN  AND  GRANDCHILDREN— Issue— Will— Devise— Re- 
mainder      412 

See  Will.    2. 
CIVIL  WAR,  STATE  OF— Historical  facts  as  Evidence— Marine 

Insurance — Exceptions    in    Policy 159 

See  Marine  Insurance. 
CLAIM,    COUNTER— Pleading— Answer— Promissory    Note— Pay- 
ment—New  Note  332 

See  Promissory  Note.    1. 
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CLAIMANTS,  PAYMENT  TO  ONE  OF  TWO— Freight  Money- 
Charterers— Effect  of  Trust 235 

See  Freight  Momiy. 
CLOSED  ROAD,  TITLE  TO— Ejectment— Adjacent  Owner*— Co- 
lonial Laws  209 

See  EjECTMiNT.    2. 
COERCION — Fraud — General  Assignment — Conditional  Preferences 

— Composition  Deed  80 

See  General  Assignment. 

COIN  AND  BILLS— Trover  and  Conversion— Embezzlement 375 

See  Trover.    1. 
COLLECTOR  OF  PROMISSORY  NOTE— Failure  of,  to  Protest- 
Liability    386 

See  Promissory  Note.    Z 
COLONIAL  LAWS— Ejectment— Title  to  Oosed  Rqad— Adjacent 

Owners    209 

See  Ejectment.    Z 
COMMISSIONERS  OF  HIGHWAYS— Powers  and  Duties— Appli- 
cation for  New  Road — Mandamus  358 

See  Mandamus.  2. 
COMMON  CAKRlER-'PresumpHve  negligence-chipping  Receipt^ 
Evidence — Procuring  a  third  party,  without  examination  of  the 
goods,  to  sign  a  receipt  declaring  the  packages  to  be  in  good 
order,  furnishes  no  evidence  of  the  condition  of  the  goods  at  the 
time  of  signing  such  receipt 

Hunt  v.  Michigan  S.  and  N.  Indiana  R.  R.  Co 103 

AND  SPECIAL  CARRIERS— DisHncHon  defined.     Where 

a  person,  being  the  owner  of  a  sloop,  and  not  engaged  in  public 
transportation,  is  specially  employed  to  transport  a  cargo  of  wheat 
from  one  port  to  another,  he  is  not  to  be  deemed  a  common  car- 
rier, but  only  a  special  carrier,  and  he  is  not  to  be  held  to  the 
strict  accountability  of  a  common  carrier. 

The  distinction  between  a  common  and  a  special  carrier  de- 
fined and  commented  upon  by  Parker,  J. 

Allen  v,  Sackrider 396 

COMPEL  PURCHASER  TO  TAKE  TITLE,  MOTION  TO— Par- 
tition— ^Jurisdiction — Chancery  Practice — Res  adjudicata — Statute 

of  Uses  and  Trusts 50 

See  Partition. 
COMPLAINT,  AMENDMENT  OF— Practice— Foreclosure— Origi- 

nal  Contract— Usury— Subsequent  Taint 308 

See  Foreclosure.    1. 

FORM  OF — Extrinsic  Evidence — Acceptance  of  Draft 

—Letter   of   Credit 105 

See  Letter  of  Credit. 
COMPOSITION  DEED— General  Assignment— Conditional  Prefer- 
ences— Coercion — ^Fraud   80 

See  General  Assignment. 
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CONDITION  PRECEDENT— TeiM/irf,  not  necessary  when  it  is  an 
idle  ceremony-^ ontract-^onstructionJ]  The  law  does  not  im- 
pose upon  a  party  the  duty  of  performing  an  idle  ceremony. 
When  it  appears  in  evidence  from  the  party  claiming  that  a  tender 
should  have  been  made  to  him,  that  he  would  not  have  accepted 
it  if  made,  to  insist  that  a  tender  should  have  been  made  by  the 
other  party  is  to  insist  upon  an  idle  ceremony,  which  the  law  will 
not  require. 

Paine  v.  Brown 195 

Contract  for  Services — Master  of  Vessel 

—Lien    450 

See  Master  of  Vessel. 
CONDITIONAL  PREFERENCES— General  Assignment— Composi- 
tion Deed — Coercion — Fraud  80 

See  General  Assignment. 
CONDUCT  OF  PLAINTIFF— Breach  of  Promise-Evidence— Miti- 

gation  447 

See  Breach  of  Promise. 

CONFESSIONS  OF  CRIMINAL— Felony— Evidence 513 

See  Felony. 
CONFLICT  OF  EVIDENCE— Declarations  in  Absence  of  Defend- 
ant— Lost  Note — Parol  Proof  of  Endorsement 116 

See  Evidence. 
CONSENT  OF  DEBTOR— Joint  Demand— Severance— Statute  of 

Limitations  230 

See  Joint  Demand. 
CONSIDERATION— Bond  and  Mortgage— Findings  of  Fact— Evi- 
dence          27 

See  Bond  and  Mortgage. 

Contract — Entirety — Cancellation   12 

See  Contract.    2. 

Parol  Agreement — Statute  of  Frauds 95 

See  Parol  Agreement. 

Sale  in  Good  Faith — Execution — Principal  and 

Surety— Liability  314 

See  Execution.    3. 
CONSIGNEE,  INSURANCE  OF  CONSIGNMENT  BY— Ratifica- 

tion  by  Consignor — Principal  and  Agent — Non-liability  to  Insure  336 
See  Consignment. 
CONSIGNMENT— /njttranc^  by  Consignee— RatiHcation  by  Con- 
signor— Principal  and  Agent — Non-liability  to  Insure,]  A  con- 
signee or  agent  for  sale  is  not  bound  to  insure  for  his  principal 
unless  expressly  instructed  so  to  do,  or  unless  it  is  so  understood 
between  them.  « 

A  contract  made  for  the  benefit  of  the  principal,  but  without  his 
knowledge  or  consent,  may  be  ratified  and  adopted  by  him, 
whether  made  in  his  name  or  in  the  name  of  the  agent,  whenever 
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brought  to  his  knowledge.    The  rule  is,  that  a  subsequent  ratificab^ 
tion  is  equivalent  to  an  original  authority. 

The  contract  of  insurance  is  a  contract  of  indemnity,  and  its 
real  subject  is  the  interest  of  the  person  insured  in  the  res;  and 
the  terms  of  insurance,  however  broad  and  comprehenstre,  must 
be  restricted  to  those  interests  which  the  insurance  was  actually 
intended  to  cover. 

Lee  r.    Adsit 336. 

CONSTRUCTION  OF  CONTRACT— Condition  Precedent— tender 

not  necessary  when  it  is  an  idle  ceremony 19S 

See  Condition  Precedent. 
STATUTE— Election     Day— Judicial     Sale- 
Specific  Performance — Constructive  Fraud 19 

See  Constructive  Fraud. 

WILU— Life   Estate— Estate   in   Fee— Statute 

relative  to  Bequests 48S 

See  Will.  1. 
CONSTRUCTIVE  FRAUD— ^y^^ffVir  performance— Judicial  sale— 
Election  day—Statute,  Construction  of.]  A  judicial  sale,  although 
conducted  by  an  officer  of  the  Court,  and  under  its  direction,  is 
not  the  business  of  the  Court  within  the  meaning  of  the  statute 
providing  that  "no  Court  shall  be  open  or  transact  any  busi- 
ness in  any  city  or  town  on  the  day  of  elections,  for  other  than 
town  or  militia  officers." 

But  a  sale  made  against  Defendant's  remonstrance  on  a  day 
most  unfavorable  to  a  large  gathering,  and  the  lots  sold  in  an 
order  which  induces  a  reasonable  belief  that  it  was  detrimental 
to  Defendant's  interest,  and  under  circumstances  giving  rise  to 
apprehensions  that  free  competition  was  interfered  with,  in  equity 
it  will  be  set  aside. 

King  v,  Platt 19^ 

CONTEMPT— Order  to  Show  Cause— Service— Specific  Performance 

— ^Judgment    266 

See  Specific  Performance. 
1.  CONTRACT— ^'^m^c  Performance — Party-walls  —  Easement.] 
The  fact  that  two  of  the  walls  of  a  building  are  party-walls,  each 
proprietor  having  an  easement  in  one-half  of  the  wall  which 
stands  on  the  adjoining  premises,  does  not  constitute  such  an  en- 
cumbrance to  the  title  as  to  excuse  a  purchaser  of  the  building 
and  premises  from  completing  his  purchase,  because  of  the  exist- 
ence of  such  easement 

Hendricks  v.  Stark 146 

Breach  of — Contributory  Negligence — Measure  of 

Damages   252 

See  Breach  of  Contract. 
Construction — Condition  Precedent — ^Tender  not  ne- 
cessary when  it  is  an  idle  Ceremony 195 

See  Condition  Precedent. 
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2. :, Entirety — Canceihtion — Consideration.]  Where  par- 
ties to  a  contract  for  the  purchase  and  sale  of  land  (a  part  of  the 
price  of  which  is  secured  by  bond  and  mortgage  on  other  prop- 
erty) agree  to  cancel  and  surrender  the  contract  of  purchase,  and 
do  so,  and  nothing  is  said  or  mutually  understood  as  to  the  can- 
cellation of  the  bond  and  mortgage,  the  consideration  for  which 
the  bond  and  mortgage  were  given  being  cancelled,  the  bond  and 
mortgage  are  likewise  to  be  deemed  cancelled. 

EVXLAND  V.   WheELEE 12 

3. FOR  SALE  OF  REAL  ESTATE^Meeting  of  Minds 

— Equity.]  A  mere  proposition  to  a  municipal  corporation  to  sell 
land  and  to  fix  the  price  thereof  by  arbitration,  and  the  appoint- 
ing in  the  form  agreed  of  arbitrators  to  fix  the  price  per  acre,  is 
not  such  a  meeting  of  the  minds  of  the  parties  upon  the  terms  of 
purchase  and  sale  as  to  constitute  a  contract  enfordble  in  equity. 

McCoTTER  V.  Mayor,  &c 435 

4. FOR  SALE  OF  REAL  ESTATE  VOIDABLE^ 

Election  of  Vendor.]  Where,  by  the  terms  of  the  contract  of  pur- 
chase of  real  estate,  if  the  vendee  fails  to  make  payments  at  the 
time  they  become  due,  the  contract  is  to  be  void;  and  the  ven- 
dee failing  to  make  his  payments,  the  vendor  signifies  his  elec- 
tion to  treat  the  contract  as  void  by  bringing  ejectment  and  re- 
covering possession  of  the  premises,  the  contract  is  thereby 
avoided  and  the  title  of  the  vendee  under  said  contract  ceases. 

Goodwin  v.  Neun 369 

5. FOR    SALE    OF    yESSEL^Brcqch-'Measure    of 

Damage.]  Where  an  action  is  brought  to  recover  damage  for  a 
breach  of  contract,  the  Plaintiff  will  not  be  entitled  to  recover 
unless  he  prove  that  he  has  sustained  damages. 

Where  the  contract  was  for  the  purchase  of  a  vessel  at  $3,000, 
and  the  freight  thereof,  earned  upon  the  trip  she  was  then 
making,  if  it  was  proved  on  the  trial  that  the  vessel  and  freight 
together  were  not  worth  $3,000,  the  Plaintiff  could  not  be  entitled 
to  recover. 

Greene  v.  WnrrE 382 

CONTRACT  FOR  SERVICES— Master  of  Vessel— Lien— Condition 

Precedent    450 

See  Master  op  Vessel. 

KNOWLEDGE  OF— Evidence— Presumption— Liability 

of  Third   Party 192 

See  Evidence.    2. 
ORIGINAL— Usury— Subsequent  Taint— Foreclosure- 
Practice — Amendment  of  Complaint 306 

See  Foreclosure. 
CONTRACTS— Statutes  of  1848  and  1849— Married  Women— Sepa- 
rate Estate — Liability — Deficiency  on   Foreclosure 69 

See  Married  Women. 
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CONTRADICTION  OR  EXPLANATION  OF  RECEIPT— Pay- 
ment by  Note— Parol  Evidence— Fraud 245 

See  Parol  Evidence.    1. 
CONTRIBUTORY  NEGLIGENCE-Breach  of  Contract— Measure 

of  Damages  252 

See  Breach  op  Contract. 
CONVERSION  AND  TROVER— Bills  and  Coin— Embezzlement..    375 

See  Trover.    1. 
Evidence  of  Value — Plaintiffs  Evi- 
dence of  Cost— Rebuttal 328 

See  Trover.    2. 

CORPORATION— Director— Notice— Principal  and  Agent 442 

See  Principal. 
CORPORATIONS,    MUNICIPAL,    JUDGMENTS    AGAINST— 
Statute  in  relation  to  Costs — Practice — Adjustment  of  Costs — 

Non-appealable  Order 27S 

See  Practice.    1. 
RELIGIOUS— Election  of  OflScers— Quo  War- 
ranto—Presumptions  154 

See  Religious  Corporations. 
COSTS,    ADJUSTMENT    OF— Practice— Non-appealable    Order- 
Judgments  against  Municipal  Corporations — Statute  in  relation 

to  Costs    275 

See  Practice.    1. 
COST,  PLAINTIFFS  EVIDENCE  OF— Trover  and  Conversion- 
Evidence  of  Value — Rebuttal 32& 

See  Trover.    2. 
COUNTERCLAIM  —  Pleading  —  Answer  —  Promissory  Note— Pay- 
ment— New  Note  332 

See  Promissory  Note.    1. 
COUNTY  PAPERS— Appointment  by  Boards  of  Supervisors— Man- 
damus       390 

See  Mandamus.    1. 
COUNTY  TREASURER— Board  of  Assessors— Judicial  and  Minis- 
terial  Officers — Assessment  Rolls — Mandamus — Relator 261 

See  Board  op  Assessors. 

COURT,  PROVINCE  OF— Insanity— Findings  of  Jury 214 

See  Insanity. 
COURTS  AND  JUDGES.  ASSIGNMENT  OF— Statutory  Right- 
Place  of  Holding  Court — Adjournment  of  Term 177 

See  Statutory  Right. 

COVENANT  TO  PAY  RENT— Lease— Assignment 399 

See  Lease. 
CREDIT,  LETTER  OF— Acceptance  of  Draft— Extrinsic  Evidence- 
Form  of  Complaint 105 

See  Letter  op  Credit. 

CRIMINAL,  CONFESSIONS  OF— Felony— Evidence 513 

See  Felony. 
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CUSTOMARY  RATE  OF  DISCOUNT— Bill  of  Exchange— Usury 

— ^Acceptance  by  Drawee 302 

See  Bill  of  Exchange. 


DAMAGES  FOR  OBSTRUCTING  WHARVES  AND  PIERS- 

Abandonment  of  Wrecked  Vessel  to  Insurers — ^Liability 279 

See  Wharfage. 

MEASURE  OF— Breach  of  Contract— Contributory 

Negligence    252 

See  Breach  of  Contract. 

Breach  of  Contract  for  Sale  of  Vessel    382 

See  Contract.    5. 
^Injuries  causing  Death — Notes  of  Tes- 
timony— ^Evidence   1 

Sec  Injuries. 

Negligence — Lessees  of  Wharf — Possession 98 

See  Lessees. 
DAY  OF  ELECTION— Statute,  Construction  of— Judicial  Sale— Spe- 
cific Perfomiance — Constructive  Fraud 19 

See  Constructive  Fraur 
DEATH,  INJURIES  CAUSING— Measure  of  Damages— Notes  of 

Testimony — Evidence    I 

See  Injuries. 
DEBTOR,  CONSENT  OF— Joint  Demand— Severance— Statute  of 

Limitations    23Q 

See  Joint  Demand. 
DEBTORS  AND  OWNERS,  JOINT— Team  o!  Householders— Exe- 

cution — Statutory  Exemption    502 

See  Execution.    2. 
DECLARATIONS  IN  ABSENCE  OF  DEFENDANT— Conflict  of 

Evidence — ^Lost  Note — Parol  Proof  of  Endorsement 116 

See  Evidence.    1. 
DEFENDANT,   Affirmance  of  Judgment  as   to   one — ^Liability   of 

Surety — Undertaking — Practice  on  Appeal 319 

See  Practice.    3. 

DECLARATIONS  IN  ABSENCE  OF— Conflict  of 

Evidence — ^Lost  Note — Parol  Proof  of  Endorsement 116 

See  Evidence.    1. 
DEFICIENCY  ON   FORECLOSURE^Married  Women— Separate 

Estate— Liability— Contracts— Statutes  of  1848  and  1849 69 

See  Married  Women. 
DEFRAUD,  EVIDENCE  OF  INTENT  TO— Fraudulent  Represen- 
tations—Third Party   295 

See  Frauduient  Representations. 
DELIVERY  AND  SALE— Title  in  Vendor— Bona  Fide  Purchaser- 
Fraud  of  Vendor 18* 

See  Sale  and  Delivery. 
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DEMAND,    JOINT-~Severance-<:ons«nt    of    Debtor— Statute    of 

Limitations  230 

See  Joint  Demand. 
DEMURRER — ^Answer — ^Trespass — ^Tenants  in  Common — ^Joinder  of 

Parties    239 

See  TusPASS. 
DESCRIPTION   OF  LANDS— Variance— Ejectment— Evidence  of 

Paramount  Title   404 

See  Ejectment. 
DEVISE— Will— Remainder— Issue— Children    and    Grandchildren..    412 
See  Will.    2. 

DIRECTOR— Corporation— Notice— Principal  and  Agent 442 

See  PRiNaPAL. 

Trust — Incorporation   432 

See  Trust. 
DISCHARGE  OF  BOND  OF  SURETY— Public  officers— Enlarge- 
ment of  Duties 363 

See  Bond. 
DISCOUNT,  CUSTOMARY  RATE  OF— Bill  of  Exchange— Usury 

— ^Acceptance  by  Drawee 302 

See  Bill  of  Exchange. 
DISTINCTION  BETWEEN  COMMON  AND  SPECIAL  CAR- 
RIERS  defined    396 

See  Common  and  Speoal  Carriers. 
DRAFT,  ACCEPTANCE  OF— Letter  of  Credit— Extrinsic  Evidence 

— Form  of  Complaint 105 

See  Letter  of  Credit. 
DRAWEE,  ACCEPTANCE  BY— Usury— Customary  Rate  of  Dis- 
count        302 

See  Bill  of  Exchange. 
DUTIES  AND  POWERS  of  Commissioners  of  Highways— Applica- 
tion for  New  Road— Mandamus 358 

See  Mandamus.    2. 

OF  PUBLIC  OFFICERS,  Enlargement  of— Bond— Surety 

—Discharge    . : 363 

See  Bond. 

E 

EASEMENT— Party- Wall— Contract— Specific  Performance  146 

See  Cqntoact.    1. 
EFFECT  OF  TRUST— Freight  Money— Charterers— Payment  to  one 

of  two  Claimants 235 

See  Freight  Money. 

EJECTMENT— EvfJencf  of  Paramount  TitU'-DescripHon  of  Lands 

—Variance.]     A  mere  probability  is  not  enough  to  enable  the 

Plaintiff  to  take  the  premises  in  dispute  from  the  Defendant,  who 

holds  by  a  conveyance  from  the  same  grantor,  and  which  unqoes- 
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tionably  embraces  the  same  premises.  The  Plaintiff  must  estab- 
lish his  title  affirmatively. 

Curtis  v.  Butts 404 

2 Title  to  closed  road-^Adjacent  ownerS"-Colonidi  laws,\ 

The  rule  of  civil  law  which  prevailed  in  all  the  colonial  provinces 
of  the  Dutch  was,  that  no  one  could  claim  a  present  or  reversion- 
ary title  in  the  soil  of  a  public  highway,  on  the  ground  that  he 
was  the  grantee  of  all  lands  through  which  it  was  laid  out 

Plaintiffs  owning  premises  on  the  west  side  of  the  road  for- 
merly leading  from  Jamaica  and  Flatbush  to  Brooklyn  cannot 
maintain  ejectment  for  the  recovery  of  the  abandoned  road-bed, 
because  under  the  rule  of  law  above  stated  the  legal  title  to  said 
bed  does  not  accompany  the  transfer  of  title  of  the  premises  ad- 
joining said  road  on  the  west  side  thereof. 

Dunham  v.  Williams 209 

ELECTION  DAY— Statute,  Construction  of— Judicial  Sale— Specific 

Performance — Constructive  Fraud  19 

See  Constructive  Fraud. 

OF  OFFICERS — Religious   Corporations — Quo  War- 
ranto— Presumptions 154 

See  Religious  Corporations. 
: OF  VENDOR— Contract  for  Sale  of  Real  Estate  Void- 
able      369 

See  Contract.    4. 
EMBEZZLEMENT— Bills  and  Coin— Embezzlement 375 

See  Trover.    1. 
ENDORSEMENT,  PAROL  PROOF  OF— Lost  Note— Conflict  of 

Evidence — Declarations  in  absence  of  Defendant 116 

See  Evidence.    1 
ENLARGEMENT  OF  DUTIES  of  Public  Officers— Bond— Surety- 
Discharge    363 

See  Bond. 
ENTIRETY— Contract— Cancellation— Consideration   12 

See  Contract.    2. 
EQUITY— Contract  for  Sale  of  Real  Estate— Meeting  of  Minds....    435 

See  Contract.    3. 
ESTATE  IN  FEE— Life  Estate— Construction  of  Will— Statute  rela- 
tive to  Bequests.    1 485 

See  Will. 
ESTATE  REAI^— Contract  for  Sale— Meeting  of  Minds— Equity. ...    435 

See  Contract.    3. 
SALE  OF — Contract  Voidable— Election  of  Vendor. .    369 

See  Contract.    4. 

SEPARATE — Married  Women — Liability — Deficiency  on 

Foreclosure— Contracts— Statutes  of  1848  and  1849 69 

See  Married  Women. 
EVIDENCE— Breach  of  Promise— Mitigation— Conduct  of  Plaintiff    447 
See  Breach  of  Promise. 
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Common   Carrier — Presumptive    Negligence — Shipping 


Receipt  103. 

See  Common  Carrier. 

CONFLICT  OF— Declarations  in  absence  of  Defendant 


— Lost  Note — Parol  Proof  of  Endorsement.]  In  an  action  for 
goods  sold  and  delivered,  upon  the  question  whether  Plaintiffs 
trusted  a  third  party,  rather  than  the  Defendant,  for  the  bill  of 
goods,  there  being  a  conflict  of  testimony  on  that  point,  it  is  com- 
petent for  the  Plaintiff  to  prove  that  he  was  informed  at  the  time 
that  said  third  party  was  untrustworthy,  the  witness  giving  him 
such  information. 

Bronner  v.  Frauenthal 11(> 

EXTRINSIC— Form    of    Complaint— Acceptance    of 


Draft— Letter  of  Credit lOS 

See  Letter  or  Credit. 
Findings  of  Fact — Bond  and  Mortgage — Consideration.      TT 


See  Bond  and  Mortgage. 

-FORMER  JUDGMENT  AS— Expulsion  of  Passenger 


from  Car — Principal  and  Agent — Obligation  to  Indemnify — Note 

of   Surety  in   Satisfaction 249* 

See  Expulsion. 

HISTORICAL  FACTS  AS— State  of  Civil  War— Ma- 


rine Insurance — Exceptions  in  Policy 159" 

See  Marine  Insurance. 
Felony — Confessions  of  Criminal 513^ 


See  Felony. 

Notes  of  Testimony — Measure  of   Damages — Injuries 


Causing  Death   ^ 

See  Inturies. 

OF  INTENT  TO  DEFRAUD— Third  Party— Fraudu- 


lent  Representations   29S 

See  Fraudulent  Representations. 

PARAMOUNT   TITLE— Ejectment— Description 


of  Lands — ^Variance   404- 

See  Ejectment.    1. 
VALUE— Trover  and  Conversion— Plaintiff's  Evi- 


dence of  Cost— Rebuttal. . . . , 32? 

See  Trover.    2. 

PAROL — Explanation  or  Contradiction  of  Receipt- 


Payment  by   Note — ^Fraud 245 

See  Parol  Evidence.    1. 
Notice  to  produce  Written  Instrument— Plead- 


ings 

Howell  v.  Huvck 202" 

EVIDENCE,  PLAINTIFFS.  OF  COST— Trover  and  Conversion- 
Evidence  of  Value— Rebuttal 328- 

See  Trover.    2. 
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Presumption—Knowledge  of  Contract-^Lidbility  of 

Third  Party. ^  Mere  knowledge  by  the  Defendant,  that  a  party 
had  agreed  with  the  Plaintiff  to  procure  his,  Defendant's,  notes  in 
payment  for  property  purchased  by  such  party,  imposes  no  liabil- 
ity upon  the  Defendant. 

Fitch  v.  Dederick 192 

EXCEPTIONS   IN   MARINE  INSURANCE   POLICY— State  of 

Civil  War — Historical  Facts  as  Evidence 159 

See  Marine  Insurance. 
EXCHANGE,  BILL  OF— Usury—Acceptance  by  Drawee— Custom- 
ary Rate  of  Discount 302 

See  Bill  of  Exchange. 
EXECUTION— ^/im/f'j  Liability  for  Non-return.]  A  Sheriff  neg- 
lecting to  return  an  execution  within  the  time  required  by  law,  is, 
prima  facie,  liable  for  the  amount  called  for  on  the  execution.  If 
he  would  avoid  such  liability  in  any  degree  he  must  show  that  the 
Defendant  in  execution  had  not  sufficient  personal  property 
whereon  to  levy  the  same,  or  some  evidence  in  mitigation  of  dam- 
age. Failing  to  do  so,  it  is  not  error  for  the  Judge  to  direct  a 
verdict  against  him. 

Brookfield  v.  Remsen 278 

2. Statutory  Exemption — Team  of  Householders— Joint 

Debtors  and  Owners.]  The  language  of  the  statute,  exempting: 
from  levy  and  sale  on  execution  certain  property  of  the  judgment- 
debtor,  should  be  construed  in  harmony  with  the  humane  and  re- 
medial purposes  thereof. 

Where  two  householders  own  a  team  between  them,  which,  if 
owned  by  either  individually,  would  be  exempt  under  the  statute,, 
it  is  likewise  exempted  as  firm  property. 

Stewart  v.   Brown 502 

3.  Sale  in  Good  Faith — Principal  and  Surety — Consider- 
ation— Liability.]  The  assumption  of  a  new  liability  is  a  good 
consideration  to  constitute  the  party  assuming  it  a  purchaser  in 
good  faith. 

Where  a  surety  of  the  parties  purchased  of  them  their  stock  of 
goods,  and  agreed  to  assume  their  liabilities,  and  to  indemnify 
them  against  their  indebtedness  for  the  same,  his  relation  as 
surety  for  them  became  changed  to  that  of  principal;  and  that 
change  of  relation  and  new  liability  furnished  a  sufficient  consid- 
eration to  constitute  him  a  purchaser  in  good  faith. 

As  against  a  purchaser  in  good  faith,  an  execution  does  not 
become  a  lien  on  the  personal  chattels  of  the  debtor  until  actual 
levy. 

WiLUAMs  V.  Shelly 314 

EXEMPTION    OF    UNITED    STATES    SECURITIES    FROM 

TAXATION— State  Taxation— Savings  Banks 47i 

See  State  Taxation. 
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STATUTORY,  FROM  TAXATION— Team  of  House- 


holders—Joint Debtors  and  Owners 5Q2 

Sec  Execution. 
EXPLANATION   OR   CONTRADICTION   OF  RECEIPT— Pay- 
ment by  Note — Parol  Evidence — Fraud 245 

See  Parol  Evidence.  1. 
EXPULSION  OF  PASSENGER  FROM  CAR— Principal  and  Agent 
— Obligation  to  Indemnify— Former  Judgment  as  Evidence— Note 
of  Surety  in  Satisfaction,]  When  the  conductor,  by  obeying  the 
instructions  of  the  railroad  company,  to  enforce  the  rules  and  reg- 
ulations of  the  company,  has  been  held  liable,  upon  the  ground 
that  the  company  had  no  authority  to  make  and  enforce  such  rule, 
he  may  recover  of  the  company  the  damage  he  may  have  sus- 
tained in  consequence  of  such  obedience. 

Howe  v,  Buffalo,  New  York  &  Erie  R.  R.  Co 249 

EXTRINSIC    EVIDENCE— Form    of    Complaint— Acceptance    of 
Draft— Letter  of  Credit 105 

See  Letter  of  Credit. 


FACTS  AS  EVIDENCE,   HISTORICAU-Stote  of  Civil  War- 
Marine  Insurance — Exceptions  in  Policy 159 

See  Marine  Insurance. 
FACT  FINDINGS  OF— Evidence— Bond  and  Mortgage— Considera- 
tion          27 

See  Bond  and  Mortgage. 

Practice — Foreclosure — Building  Associations 

—Usury  311 

See  Foreclosure.    3. 

Practice— Referee's  Report 481 

See  Practice.    2. 

FAILURE  OF  COLLECTOR  TO  PROTEST— Promissory  Note- 
Liability  386 

See  Promissory  Note.    2. 
FAITH,  GOOD,  SALE  IN— Execution— Principal  and  Surety— Con- 
sideration— Liability   314 

See  Execution.    3. 

TO  INTENDED  PURCHASER,  Advances  made  in 

—Bill  of  Lading 366 

See  Bill  of  Lading. 
FEE,  ESTATE  IN— Life  Estate— Construction  of  Will— Statute  rela- 
tive to  Bequests 485 

See  Will.    1. 

FELONY — Evidence — Confessions  of  Criminal.]     Where  a  prisoner, 

being  arrested  and  imprisoned  on  charge  of  having  committed  a 

felony,  makes  a  free  statement  of  his  guilt,  without  any  influence 

>  liaving  been  used  to  induce  the  confession,  or  to  interfere  with  the 
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free  voluntary  action  of  the  prisoner's  mind,  such  a  statement 
may  be  used  as  evidence  on  the  trial  of  prisoner  for  the  alleged 
felony. 

The  remark  of  an  officer  to  the  prisoner,  that  he  was  in  a  bad 
fix,  that  he  was  caught  at  last,  and  an  inquiry  as  to  who  were  the 
others  with  him,  had  no  tendency  to  influence  the  mind  of  the 
prisoner  improperly,  so  as  to  render  his  confession  thereupon  in- 
admissible as  evidence  against  him. 

People  v.  Wentz 513 

FILING  OF  CHATTEL  MORTGAGE^-Renewal— Non-residence. .     110 

See  Chattel  Mortgage. 
FINDINGS  OF  FACT— Evidence— Bond  and  Mortgage— Considera- 
tion          27 

See  Bond  and  Mortgage. 
Practice — Foreclosure — ^Building  Associa- 
tions— ^Usury 311 

See  Foreclosure.    3. 

Practice— Referee's  Report 481 

See  Practice.    2. 

JURY— Insanity— Province  of  Court 214 

See  Insanity. 
FORECLOSURE— On^two/  Contract^Usury— Subsequent  Taints- 
Practice — Amendment  of  Complaint]  A  party  claiming  to  be  the 
victim  of  usurious  exaction  cannot  avail  himself  of  the  invalidity 
of  a  later  contract  to  shield  himself  from  liability  on  one  of  an 
earlier  date,  which  was  honest  and  free  from  vice. 

When  a  new  note  was  given,  including  as  a  part  of  the  consid- 
eration thereof  the  amount  of  a  note  previously  due  and  tmpaid, 
the  fact  that  the  new  note  was  void  for  usury  will  not  shield  the 
party  from  the  payment  of  the  original  note. 

Farmers  and  Mechanics'  Bank  v,  Joslyn 308 

2. Practice — Judgment  and  Report  of  Sale — Amend- 

ment  nunc  pro  tunc]  The  judgment  of  foreclosure  and  the  re- 
port of  sale  are  proceedings  in  the  same  Court,  which  has  author- 
ity to  amend  its  proceedings,  including  its  order  of  sale  at  any 
time,  nunc  pro  tunc. 

A  motion  to  amend  the  order  of  sale  after  the  premises  had 
been  sold  by  the  Sheriff  of  the  county,  so  that  it  should  read,  "that 
the  premises  to  be  sold  by  the  Sheriff,  &c"  instead  of  "by  A  B., 
referee,"  &c.,  is  in  the  discretion  of  the  Court. 

Hogan  V,  HoYT 409 

3. Building  Associations — Usury — Practice — Findings 

of  Fact.]  This  Court  cannot  go  beyond  the  findings  of  the  Spe- 
<nal  Term  to  determine  whether  the  conclusions  of  law  are  erro- 
neous. If  a  party  desires  to  present  questions  of  fact,  he  must 
present  them  through  the  proper  findings  of  the  Judge,  referee, 
or  jury. 

CrrY  Building  and  Loan  Co.  v.  Fatty 311 
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DEFICIENCY   ON— Married   Woman—Separate 

EsUte— Liability— Contracts— Statutes  of  1848  and  1849 69 

See  Married  Women. 

FORMER  JUDGMENT  AS  EVIDENCE-Expulsion  of  Passenger 
from  Car— Principal  and  Agent— Obligation  to  Indemnify— Note 

of  Surety  in  Satisfaction 249 

See  Expulsion. 

FORM  OF  COMPLAINT— Extrinsic  Evidence— Acceptance  of  Draft 

—Letter  of  Credit 105 

See  Letter  of  CREDrr.  . . 
FRAUD — Coercion — Genera!    Assignment — Conditional    Preferences 

— Composition  Deed  80 

See  General  Assignment. 
FRAUD,  CONSTRUCTIVE— Specific  Performance— Judicial  Sale- 
Election  Day — Statute,  Construction  of 19 

See  CoNSTRUCTivB  Fraud. 

OF  VENDOR— Sale  and  Delivery— Title  in  Vendor— 

Bona  Fide  Purchaser 184 

See  Sale  and  Delivery. 

FRAUDS,  STATUTE  OF— Parol  Agreement— Consideration 95 

See  Parol  Agreement. 
FRAUDULENT  REPRESENTATIONS— rA«>rf  Party^Evidence 
of  Intent  to  Defraud.]  Upon  the  question  of  intent  to  commit  a 
fraud  by  the  purchase  of  goods  upon  credit,  it  is  competent  to 
prove  that  the  same  party  made  fraudulent  purchases  from  other 
parties,  about  the  same  time :  such  evidence  is  deemed  proper  for 
the  purpose  of  establishing  the  intent  with  which  the  purchase  in 
question  was  made. 

Van  Kleek  v.  Leroy 295 

^VENDOR— fiana  Me  purcliaser.]  A  bona  fide  pur- 
chaser for  value  from  a  fraudulent  vendor  acquires  a  good  title. 

Barringer  v.  Hammond 115 

FREIGHT  MONEY— Charterers— Master  of  Vessel— Payment  to 
one  of  Two  Claimants— Effect  of  Trust.]  Where  two  claimants 
for  the  same  service  apply  for  payment  to  the  party  bound  to  pay 
for  such  service,  and  one  party  is  recognized  as  being  entitled  and 
is  paid,  the  other  party  does  not,  thereby,  acquire  any  claim  upon 
the  party  receiving  payment,  but  must  still  enforce  his  claim,  if  he 
have  any,  against  the  party  bound  to  pay  for  such  service. 

Patrick  v.   Metcalf 235 


GENERAL  ASSIGNMENT— Comfi/tomi/  preferences— Composition 
deed — Coercion — Fraud.]  A  general  assignment  of  property  in 
trust  for  the  benefit  of  creditors — to  pay,  Urst,  confidential  and 
accommodation  creditors ;  secondly,  those  creditors  who  had  exe- 
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cuted  the  conditional  release,  fifty  per  cent  on  their  claims;  and 
ihirdly,  the  residue  of  the  creditors — is  not  fraudulent  and  void 
as  to  any  class  of  creditors. 

Such  a  trust,  in  no  sense,  operates  to  hinder  or  delay  creditors 
in  prosecuting  their  legal  remedies  against  their  debtors. 

Spaulding  v.  Stkang 80 

Statute  as  to  Set-off — Obligation  of 

Assignor   464 

See  Statute  as  to  Set-off. 
GOOD  FAITH,  SALE  IN— Execution— Principal  and  Surety-Con- 
sideration— ^Liability  314 

See  Execution.    3. 

TO  INTENDED  PURCHASER,  Advances  made  in 

—Bill  of  Lading 366 

See  Bill  of  Lading. 
GRANDCHILDREN    AND   CRILDREN— Issue— Will—    Devise- 
Remainder    412 

Sec  WiLu    2. 

H 

HOLDER,  BONA  FIDE— Promissory  Note— Usury 400 

See  Promissory  Note.    3. 
HOUSEHOLDERS,  TEAM  OF— Joint  Debtors  and  Owners— Exe- 
cution— Statutory  Exemption    502 

See  Execution.    2. 

I 

INCORPORATION— Trust— Director    432 

See  Trust. 

INDEBTEDNESS,  CERTIFICATES  OF,  not  Exempt  from  Local 

Taxes — United  States  Securities 124 

See  United  States  Securities.    1. 

INDICTMENT,  REQUIREMENT  IN  AN-^Larceny—Special  Prop- 
erty in  Agent—Juror/  Challenge-Winter  est.]  The  distinction  be- 
tween the  commencement  and  the  caption  of  an  indictment  stated 
by  Fullerton,  J. 

"The  Jurors  of  the  People  of  the  State  of  New  York  in  and  for 
the  body  of  the  county  of  Cortland,  upon  their  oaths  present," 
&c,  is  a  sufficient  commencement. 

A  caption  is  no  part  of  the  indictment,  and  is  only  used  when 
the  proceedings  are  removed  from  an  inferior  to  a  superior  court, 
by  error,  &c.,  and  it  consists  wholly  of  the  history  of  the  proceed- 
ings in  finding  the  indictment  in  the  inferior  court  Thus  the  his- 
tory names  the  court  where  the  indictment  was  found,  the  jurors' 
names  by  whom  found,  and  the  time  and  place  of  the  finding  of 
the  same,  with  such  averments  as  to  show  regularity  and  jurisdic- 
tion. 
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A  person  employed  by  the  superintendent  of  the  poor  in  a 
county  to  purchase  provisions  for  the  poor-house,  &c.,  has  neither 
a  general  nor  special  property  in  the  property  thus  purchased. 

The  office  of  superintendent  of  the  poor  is  a  mere  agency  of  the 
county,  and  may  be  considered  as  having  a  special  property  in 
provisions  purchased  for  the  use  of  the  poor.  But  the  actual  prop- 
erty is  in  the  county,  and,  when  stolen,  should  be  laid  in  the  in- 
dictment as  the  property  of  the  county. 

PioPLP  V.  Bennett 32 

INJURIES  CAUSING  DEATH-'M easure  of  damages-^Notes  of 
Testimony — Evidence. ]  It  is  not  negligence  for  a  passenger  in  a 
car,  when  there  are  no  seats  unoccupied,  to  attempt  to  pass  to  an- 
other car  for  a  seat,  in  obedience  to  the  direction  of  Defendant's 
employe. 

The  question  of  contributing  negligence  is  one  of  fact,  and  be- 
longs to  the  jury. 

In  an  action  for  producing  death  by  negligence,  &c,  the  jury  must 
be  satisfied  that  pectmiary  injuries  have  resulted;  and  if  so  satis- 
fied, they  are  at  liberty  to  allow  them  from  whatever  source  they 
actually  proceeded,  and  which  could  produce  them. 

McIntike  V,  New  Ycak  Central  R.  R,  Qo,  1 

INSANITY — Findings  of  jury — Province  of  Court]  On  the  ques- 
tion of  insanity,  the  judgment  of  a  jury,  when  guided  by  the  abil- 
ity and  discretion  of  an  enlightened  Judge,  should  not  be  lightly 
reversed. 

When  a  decent,  quiet,  orderly  man,  meeting  with  losses  of  sup- 
posed importance  to  his  position  in  society,  abandons  his  business, 
secretes  himself  from  observation,  complains  of  his  head,  becomes 
noisy,  obscene,  and  profane,  shouts,  sings,  and  prays,  and  finally 
becomes  confessedly  insane  and  dies  a  lunatic,  the  verdict  of  a 
jury,  finding  him  insane  from  an  early  period  after  such  losses 
occur,  should  not  be  disturbed  for  doubtful  reasons. 

Haviland  V,  Hayes 214 

INSPECTORS  OF  PLANK  ROADS,  Powers  of  —Turnpikes 76 

See  Plank  Roads. 
INSURANCE  BY  CONSIGNEE  OF  CONSIGNMENT— Ratifica- 
tion by  Consignor — Principal  and  Agent — Non-liability  to  Insure    336 
See  Consignment. 

MARINEr— Exceptions  in  Policy— State  of  Civil  War 

—Historical  Facts  as  Evidence 159 

See  Marine  Insurance. 
INSURERS,  ABANDONMENT  OF  WRECKED  VESSEL  TO— 
Wharfage — ^Liability — Damages    for    Obstructing    Wharves    and 

Piers    279 

See  Wharfage. 
INTENDED  PURCHASER,  Advances  made  in  Good  Faith  to— 

Bill  of  Uding 366 

See  Bill  of  Lading. 
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INTENT  TO  DEFRAUD,  EVIDENCE  OF—Fraudulcnt  Rcprcscn- 

totions— Third  Party   295 

See  Fraudulent  Refkesentations. 
INTEREST— Jurors'   Challenge— Requirement   in   an    Indictment- 
Larceny — Special  Property  in  Agent 32 

See  Indictment. 
ISSUE— Children  and  Grandchildren— Will— Devise— Remainder. . .    412 
See  Will.    2. 


JOINDER  OF  PARTIES— Trespass— Tenants  in  Common— De- 
murrer— Answer , 239 

See  Trespass. 

JOINT  DEBTORS  AND  OWNERS— Team  of  Householders— Exe- 
cution— Statutory  Exemption    502 

See  Execution.    2. 

DEMAND — Severance — Consent  of  debtor-statute  of  Lim- 
itations.] Although,  as  a  general  rule,  a  demand  due  to  several 
persons  jointly  cannot  be  divided,  so  as  to  allow  the  individual 
interests  to  be  recovered  in  separate  actions,  yet  it  may  be  done 
by  the  agreement  or  consent  of  the  debtor. 

Where  there  had  been  an  award  in  favor  of  two  copartners, 
and  the  debtor  had  paid  to  one  of  the  partners  a  certain  sum  in 
consideration  that  said  partner  had  released  one-half  of  said 
award,  as  being  the  portion  coming  to  him,  held,  that  the 
other  partner  might  maintain  an  action  for  the  recovery  of  the 
amount  due  on  said  award. 

Carrington  v.  Crocker 230 

JUDGES,   Assignment  of   Courts   and — Statutory  Right — Place   of 

holding  Court — ^Adjournment  of  Term 177 

JUDGMENT  AGAINST  MUNICIPAL  CORPORATIONS— Stat- 
ute in  relation  to  Costs — Practice — Adjustment  of  Costs — Non- 
appealable Order  275 

See  Practice.    1. 
JUDGMENT   AND   REPORT   OF   SALE^Practice— Amendment 

nunc  pro  tunc — Foreclosure 409 

See  Foreclosure.  2. 

Contempt — Order     to     show    cause — Service — Specific 

Performance   266 

See  Specific  Performance. 
DEFINED— Provisional  Remedies— Arrest 291 


See  Provisional  Remedies. 

FORMER,  as  evidence — Expulsion  of  Passenger  from 


Car — Principal   and   Agent — Obligation  to  Indemnify — Note  of 

Surety  and  Satisfaction   249 

See  Expulsion. 
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JUDIQAL  AND  MINISTERIAL  OFFICERS— Board  of  Assessors 
—County  Treasurer— Assessment  Rolls— Mandamus— Relator. . .    261 
See  Board  of  Assessors. 

SALE— Election  Day— Statute,  Construction  of— Spedik 

Performance — Constructive  Fraud  19 

See  Constructive  Fraud. 
JURISDICTION— Partition— Chancery    Practice— Res    adjudicata— 
Statute  of  Uses  and  Trusts — Motion  to  compel  Purchaser  to  take 

Title    SO 

See  Partftion. 
JURORS'  CHALLENGE— Interest— Requirements  in  an  Indictment 

—Larceny— Special  Property  in  Agent 32 

See  Indictment. 

JURY,  FINDINGS  OF— Insanity— Province  of  Court 214 

See  Insanfty. 


KNOWLEDGE  OF  CONTRACT— Evidence— Presumption— Liabil- 

ity  of  Third  Party 192 

See  Evidence.    2. 

L 
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LADING,  BILL  OF— Advances  made  in  Good  Faith  to  Intended 

Purchaser   366 

See  Bill  of  Lading. 
LANDS,  DESCRIPTION  OF— Variance— Ejectment— Evidence  of 

Paramount  Title   404 

See  Ejectment.  1. 
LARCENY — Requirements   in   an    Indictment — Special   Property   in 

Agent— Jurors*   Challenge — Interest    32 

See  Indictment. 
LAWS,  COLONIAL— Ejectment— Title  to  Qosed  Road— Adjacent 

Comers    209 

See  Ejectment.    2. 
LEASE — Assignment — Covenant  to  pay  Rent.]     The  assignment  of 
a  lease  to  a  third  party,  after  a  portion  of  the  rent  thereon  has 
become  due,  does  not  discharge  the  lessee  from  his  covenant  to 
pay  rent  due  to  the  lessor. 

Phelps  v.  Van  Dusen  399 

LEGAL  TENDER  NOTES  not  Exempt  from  Local  Taxes— United 

States  Securities  136 

See  United  States  Securities.    2. 
LEGISLATURE,  POWERS  OF— Taxation— Municipal  Officers....    505 

See  Taxation. 
LESSEES    OF    V/HARF—Possession—Damage^Negligence.]      In 
order  to  maintain  an  action  against  a  lessee  of  a  public  wharf  in 
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the  city  of  New  York,  for  damage  sustained  by  the  Plaintiff  by 
reason  of  the  lessee's  neglect  to  keep  such  wharf  in  good  repair 
and  safe  for  public  use,  it  is  not  necessary  to  show  the  Defendant 
in  exclusive  possession  of  such  wharf.  It  is  sufficient  to  show- 
that  Defendant  accepted  the  lease  and  exercised  rights  under  it 

Radway  V,  Briggs   9& 

LETTER  OF  CREDIT—Acceptance  of  Draft—Extrinsic  evidence— 
Form  of  Complaint, \  Extrinsic  evidence  is  competent  to  enable 
the  Court  to  understand  the  purpose  for  which  a  draft  was  made, 
and  to  interpret  and  apply  its  language. 

Where  the  Defendant  enters  into  an  arrangement  with  other 
parties  to  the  effect  that  a  draft  is  to  be  drawn  upon  him  on  time, 
and  is  to  be  discounted  and  the  avails  thereof  paid  over  to  him, 
and  for  that  purpose  writes  a  letter  of  credit  to  be  used  in  pro- 
curing the  discount,  he  is  to  be  deemed  the  borrower,  and  is  liable 
for  the  proceeds  thereof  coming  to  his  hand,  independent  of  the 
question  of  acceptance. 

Barney  v.  Worthincton 10  5 

LIABILITY  OF  COLLECTOR  OF   PROMISSORY   NOTE  for 

Failure  to  Protest  386 

See  Prommisory  Note..  2. 

INSURERS   for  obstruction  of  Wharf  by   Wrecked 

Vessel  abandoned  to  them   279 

See  Wharfage. 

MARRIED  WOMEN— Separate  Estate— Deficiency  in 

Foreclosure— Contracts— Statutes  of  1848  and  1849 69 

See  Married  Women. 
SHERIFF  for  non-return  of  Execution 278 

See  Execution.    1. 
SURETY  on  Affirmance  as  to  one  Defendant — Under- 
taking— Practice  on  Appeal  319 

See  Practice.    3. 

THIRD  PARTY— Evidence— Presumptioig— Knowl- 
edge of  Contract 192 

See  Evidence.    2. 

Principal  and  Surety — Execution — Sale  in  Good  Faith — 

Consideration    314 

See  Execution.    3. 
LIEN— Master  of  Vessel— Contract  for  Services — Condition  Prece- 
dent       450 

See  Master  of  Vessel. 
LIFE  ESTATE— Construction  of  Will— Estate  in  Fee— Statute  rela- 
tive to  Bequests  4R5 

See  Will.    1. 
LOCAL  TAXES,  Certificates  of  Indebtedness  not  exempt  from— 

United  Sutes  Securities  124 

See  United  States  Securities.    1. 
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Legal    Tender    Notes    not    exempt    from— United 


States  Securities   136 

See  United  Statzs  Secuuties.    2. 
LOST  NOTE— Parol  Proof  of  Endorsement— Conflict  of  Evidence- 
Declarations  in  Absence  of  Defendant 116 

See  Evidence.    1. 

M 

MANDAMUS — Appointment  of  County  Papers  by  Boards  ^f  Super- 
visors.] Persons  publishing  and  printing  the  laws,  as  pR>vided  by 
chapter  280  of  the  Laws  of  1845,  are  not  entitled  to  compensation 
therefor  unless  they  have  been  appointed,  by  the  Supervisors  of 
the  county,  printers  to  so  publish  and  print  the  laws. 

Del  Vecchk)  v.  Sufervisoss  op  Kings  Co 390 

Commissioners  of  Highways — Powers  and  Duties — Ap- 
plication for  New  Road.]  The  question  whether  two  applications 
made  to  the  Commissioners  of  Highways  were  in  reality  but  one 
application,  the  latter  intended  as  a  correction  of  the  former,  is 
one  of  fact,  to  be  determined  by  the  finding  of  the  Court  below, 
with  which  the  Appellate  Court  has  nothing  to  do. 

The  Commissioners  of  Highways,  in  laying  out  a  new  road,  may 
locate  it  in  part  upon  an  old  road-bed.  The  principle  which  will 
authorize  the  intersection  or  crossing  of  an  old  road  by  a  new  one 
embraces  the  whole  ground  of  locating  a  nr.r  road  upon  an  old 
road-bed. 

Thomas  v.  Commissioners  op  Highways  op  Milton 358 

Relator — Board    of  .Assessors — Gunty    Treasurer — 


Judicial  and  Ministerial  Officers — Assessment  Rolls 251 

See  Board  op  Assessors. 
MARINE  INSURANCE— Exceptions  in  Policy-^'tate  of  Civil  War 
— Historical  Facts  as  Evidence.]    To  create  belligerent  rights  it  is 
unnecessary    that    there    should    be    war    betvieen    independent 
powers.    They  may  exist  between  parties  to  a  civil  rebellion. 

A  civil  war  exists  whenever  the  regular  coursi*  of  justice  is  in- 
terrupted by  revolt,  &c.,  so  that  the  Courts  cannot  be  held  open. 

On  the  21st  of  April,  1861,  a  civil  war  existed  in  Norfolk,  Vir- 
ginia, and  the  taking  of  Plaintiffs  vessel  under  the  pretended  au- 
thority of  Virginia,  and  loading  the  same  with  stones,  and  sinking 
the  same,  to  obstruct  navigation,  was  one  of  the  acts  of  such  war, 
and  caused  the  loss  to  fall  within  the  exceptions  of  the  policy  of 
policy  of  insurance. 

Matters  of  public  history  affecting  the  whole  people,  Courts  will 
take  judicial  notice  of,  and  will  resort  to  such  documents  as  may 
be  at  hand  and  be  worthy  of  confidence. 

SWINNERTON  V.   COLUMBIAN  INSURANCE  Co 159 

MARRIED  WOUENSeparate  Estate— Liability— Deficiency  on 
Foreclosure— Contracts—Statutes— ^f  1848  and  1849.]  The  effect 
of  the  Married  Women's  Acts  of  1848  and  1849  is  not  to  remove 
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the  general  disability  of  married  women  to  bind  themselves  by 
their  contracts,  but  to  enable  them  to  hold  to  their  separate  use, 
and  to  convey  and  devise  their  real  and  personal  estate  as  if  un- 
married, substantially  in  the  manner  and  to  the  extent  previously 
authorized  by  the  rules  of  equity. 

The  principle  is,  that  under  such  acts  the  married  woman  may 
charge  her  separate  estate  for  any  debt  she  may  contract  on  the 
credit  of,  or  for  the  benefit  of  her  separate  estate. 

Ballin  v.  Dillaye 69 

MASTER  OF  VESSEL— Con/roc/  for  Services^Lien-^ondition 
precedent.']  The  master  of  a  vessel  has  no  lien  on  the  vessel  for 
his  wages;  he  contracts  upon  the  credit  of  the  owners  thereof. 
Per  Davies,  J. 

The  doctrine  of  mariners'  contracts,  seamen's  wages,  &c.,  that 
freight  is  the  mother  of  wages,  does  not  apply  to  the  contract  of 
the  master  for  wages. 

Where  the  master  was  engaged  for  a  round  voyage,  and  the 
vessel  was  lost,  held,  that  the  Captain  could  recover  wages  only 
for  the  time  employed  as  master  of  the  vessel ;  and  that  the  break- 
ing up  of  the  voyage  by  the  loss  of  the  vessel,  terminated  his  em- 
ployment as  Captain,  and  that  he  could  not  recover  for  wages 
after  that  time. 

Jenkins  v,  Wheeler  4S0 

Charterers — Freight    Money — Payment   to 

one  of  two  Claimants — Effect  of  Trust  235 

See  Freight  Money. 
MEETING  OF  MINDS— Contract  for  Sale  of  Real  Estate— Equity. .    435 

See  Contract.    3. 
MEASURE    OF    DAMAGES— Breach    of    Contract— Contributory 

Negligence    252 

See  Breach  of  Contract. 

for  sale  of  Ves- 
sel        382 

See  Contract.    5. 

■■ Injuries    causing    Death — Notes    of 

Testimony — Evidence    1 

See  Injuries. 
MINISTERIAL  AND  JUDICIAL  OFFICERS— Board  of  Assessors 

— County  Treasurer — Assessment  Rolls — Mandamus — Relator...     261 
See  Board  of  Assessors. 
MITIGATION— Breach  of  Promise— Evidence— Conduct  of  Plaintiff    447 

See  Breach  of  Promise. 
MONEY,   FREIGHT— Charterers— Master  of  Vessel— Payment  to 

one  of  two  Qaimants — ^Effect  of  Trust 235 

See  Freight  Money. 
MORTGAGE,  BOND  AND— Consideration— Findings  of  Fact— Evi- 
dence          27 

See  Bond  and  Mortgage. 
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MORTGAGE,   CHATTEL-Rcncwal— Filing— Non-residcnce lia 

See  Chattel  Mortgage. 
MOTION  TO  COMPEL  PURCHASER  TO  TAKE  TITLE— Parti- 
tion— ^Jurisdiction — Chancery    Practice — ^Res    adjudicata — Statute 

of  Uses  and  Trusts 50 

Sec  Partition. 
MUNICIPAL  CORPORATIONS,  JUDGMENTS  AGAINST— Sta- 
tute in  relation  to  Costs — Practice — ^Adjustment  of  Costs — Non- 
appealable Order  27S 

See  Practici.    1. 

OFFICERS— Taxation— Powers  of  Legislature SOS 

See  Taxation. 


N 

NEGLIGENCE,  CONTRIBUTORY— Breach  of  Contract— Measure 

of  Damages  252 

See  Breach  of  Contract. 

Damages — Lessees  of  Wharf — Possession 9R 

See  Lessees. 
PRESUMPTIVE— Common  Carrier— Shipping  Re- 
ceipt— Evidence  lOS 

See  Common  Carrier. 
NEW  ROAD,  APPLICATION  FOR— Powers  and  Duties  of  Com- 
missioners of  Highways — Mandamus 35S 

See  Mandamus.    2. 

NOTE — Payment   of   Promissory   Note — Pleading — Answer — 

Counterclaim   332 

See  Promissory  Note.    1. 
NOTE  LOST— Parol  Proof  of  Endorsement— Conflict  of  Evidence- 
Declarations  in  Absence  of  Defendant  116 

See  Evidence     1 

. OF  SURETY  IN  SATISFACTION— Expulsion  of  Passwiger 

from    Car — Principal    and    Agent — Obligation    to    Indemnify — 

Former  Judgment  as  Evidence   249 

See  Expulsion. 
NOTE  PAYMENT  BY— Parol  Evidence— Explanation  or  Contradic- 
tion of  Receipts — ^Fraud  245 

See  Parol  Evidence.    1. 

PROMISSORY— Failure  of  Collector  to  Protest— Liability. .    386 

See  Promissory  Note.    2. 

Payment — New  Note — Pleading — ^Answer 

— Counterclaim   332 

See  Promissory  Note.    1. 
NOTES,  LEGAL  TENDER,  not  exempt  from  Local  Taxes— United 

States  Securities 136 

See  United  States  Securities.    2. 


INDEX.  559 

PAGE 

OF  TESTIMONY— Evidence— Measure  of  Damages— Injur- 
ies causing  Death  1 

See  Injuries. 
NOTICE  TO  DIRECTOR— Corporation— Principal  and  Agent. ...        442 
See  Principal. 

PRODUCE  WRITTEN  INSTRUMENT— Par^/  Evi- 
dence— Pleadings. 

Howell  v.  Huyck , 202 

NON-APPEALABLE  ORDER— Judgments  against  Municipal  Cor- 
porations— Statute  in  Relation  to  Costs — Practice — ^Adjustment  of 

Costs  275 

See  Practice.    1. 
NON-LIABILITY  TO  INSURE— Consignment— Insurance  by  Con- 
signee— ^Ratification  by  Consignor — Principal  and  Agent 336 

See  Consignment. 

NON-RESIDENCE  of  Chattel  Mortgagor— Renewal— Filing  110 

See  Chattel  Mortgage. 

NON-RETURN  OF  EXECUTION— Sheriffs  Liability 278 

See  Execution.    1. 

O 

OBLIGATION  OF  ASSIGNOR— Statute  as  to  Set-off— General  As- 
signment     464 

See  Statute  as  to  Set-off. 

TO  INDEMNIFY— Expulsion  of  Passenger  from  Car 

— Principal  and  Agent — Former  Judgment  as  Evidence — Note  of 

Surety  in  Satisfaction   § 249 

See  Expulsion. 
OBSTRUCTING  WHARVES  AND  PIERS,  DAMAGES  FOR— 

Abandonment  of  Wrecked  Vessel  to  Insurers — ^Liability 279 

See  Wharfage. 
OFFICERS,  ELECTION  OF— Religious  Corporations— Quo  War- 
ranto—Presumptions    154 

See  Reugious  Corporations. 

MINISTERIAL  AND  JUDICIAL— Board  of  Assessors 

— County  Treasurer — ^Assessment  Rolls — Mandamus — ^Relator...     261 
See  Board  of  Assessors. 

MUNICIPAL— Taxation— Powers  of  Legislature 505 

See  Taxation. 

PUBLIC— Bond— Surety— Enlargement     of     Duties- 
Discharge    363 

See  Bond. 
ORDER,  NON-APPEALABLEr— Judgments  against  Municipal  Cor- 
porations— Statute  in  relation  to  Costs — Practice — Adjustment  of 

Costs   275 

See  Practice.    1. 
TO  SHOW  CAUSE— Service— Specific  Performance— Judg- 
ment— Contempt    266 

See  Spbcific  Performance. 
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ORIGINAL   CONTRACT— Usur^>— Subsequent   Taint— Foreclosure 

— Practice— Amendment  of  Complaint 308 

See  FoKECLOSURz.    1. 

OWNERS,   ADJACENT— Title   to   Closed   Road— Ejectment— Co- 
lonial Laws   209 

See  EjECTMEHT.     Z 

AND  DEBTORS,  Joint— Team  of  Householders— Execu- 
tion— Statutory  Exemption   502 

See  Execution.    2. 

P 

PAPERS,  COUNTY— Appointment  by  Boards  of  Supervisors— Man- 
damus       390 

See  Mandamus.    1. 
PARAMOUNT  TITLE,  EVIDENCE  OF— Ejectment— Description 

of  Lands — Variance 404 

See  Ejectment.    1. 
PAROL    AGREEUEliT-<:onsideration^Statute    of    Frauds.]     A 
verbal  promise  to  sell  goods  to  a  responsible  party,  upon  the 
usual  terms  and  for  full  value,  forms  no  consideration  for  an  in- 
dependent engagement  to  pay  the  antecedent  debt  of  a  third  party. 
Pfeiffer  v.  Adler  95 

EVlDEliCE— Explanation  or  Contradiction  of  Receipt^ 

Payment  by  Note — Fraud.]    A  receipt  may  be  contradicted  or  ex- 
plained by  parol  evidence. 

BuswELL  V.  Poineer '. 245 

Notice  to  Produce  Written  Instrument— Plead- 
ings. 

Howell  v.  Huyck  202 

PROOF  OF  ENDORSEMENT— Lost  Note— Conflict  of 

Evidence — Declarations  in  Absence  of  Defendant 116 

See  Evidence.  1. 
FARTITIO}^— Jurisdiction— Chancery  Practice— Res  adjudicata— 
Statute  of  Uses  and  Trusts — Motion  to  compel  Purchaser  to  take 
title.]  A  judgment  in  partition  is  binding  upon  the  parties,  if  the 
Court  had  jurisdiction  of  them,  and  of  the  subject-  matter  of  the 
action. 

The  Supreme  Court  is  one  of  general  jurisdiction  in  law  and 
equity,  and  has  jurisdiction  of  all  actions  for  partition,  and  it  is 
its  proper  province  to  decide  whether  a  partition  or  sale  of  the 
property  is  most  advantageous,  &c 

Where,  in  such  action  for  partition,  all  persons  interested  were 
made  parties,  and  the  Court  adjudged  that  partition  should  be 
made  by  a  sale  of  the  property,  and  in  pursuance  of  such  order 
the  property  has  been  sold,  no  party  to  the  action  can  object  to  the 
title  of  the  purchaser  under  such  proceedings,  so  long  as  the  judg- 
ment of  the  Court  remains  in  force. 

Clemens  v.  Clemens  50 
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PARTY,  THIRD— Fraudulent  Representations— Evidence  of  Intent 

to  Defraud  295 

See  Fraudulent  Representations. 

WALL — Easement — Contract — Specific  Performance  146 

See  Contract.    1. 

PASSENGER,    EXPULSION    OF,    FROM    CAR— Principal    and 
Agent — Obligation  to  Indemnify — Former  Judgment  as  Evidence 

—Note  of  Surety  in  Satisfaction  249 

See  Expulsion. 
PAYMENT  BY  NOTE— Parol  Evidence— Explanation  or  Contradic- 
tion of  Receipt — Fraud  245 

See  Parol  Evidence. 

OF   PROMISSORY   NOTE— New   Note— Pleading- 
Answer — Counterclaim    332 

See  Promissory  Note.    1. 
TO  ONE  OF  TWD  CLAIMANTS— Freight  Money- 
Charterers— Effect  of  Trust  235 

See  Freight  Money. 
PERFORMANCE,  SPECIFIC— Constructive  Fraud— Judicial  Sale- 
Election  Day — Statute,  Construction  of 19 

See  Constructive  Fraud. 

Contract — Party-wall — Easement  ...     146 

See  Contract.    1. 

Judgment — Contempt  — Order    to 


show  Cause — Service   266 

See  Specific  Performance. 
PLACE  OF  HOLDING  COURT— Statutory  Right— Assignment  of 

Courts  and  Judges — ^Adjournment  of  Term 177 

PLAINTIFFS,    CONDUCT   OF— Breach   of   Promise— Evidence- 
Mitigation    447 

See  Breach  of  Promise. 
EVIDENCE   OF    COST— Trover    and    Conversion- 
Evidence  of  Value— Rebuttal   328 

See  Trover.    2. 

PLANK  ROADS^Tumpikes^Powers  of  Inspectors  76 

People  v.  Barrie. 
PLEADING — Answer— Promissory    Note — Payment— New    Note — 

Counterclaim   332 

See  Promissory  Note.    1. 
PLEADINGS— Paro/  evidence—Notice  to  produce  Written  Instru- 
ment 

Howell  v.  Huyck 202 

POLICY,  EXCEPTIONS  IN  MARINE  INSURANCE— State  of 

CiviJ  War — Historical  Facts  as  Evidence 159 

See  Marine  Insurance. 
POSSESSION— Lessees  of  Wharf— Damages— Negligence  98 

See  Lessees. 
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POWERS  AND  DUTIES  of  Commissioners  of  Highways— Applica- 
tion for  New  Road— Mandamus 358 

See  Mandamus.    2. 

OF  INSPECTORS  OF  PLANK  ROADS— Turnpikes. . .      76 

See  Plank  Roads. 

LEGISLATURE— Taxation— Municipal  Officers 505 

See  Taxation. 
FRACriCE— Adjustment    of   Costs^N on-appealable    Order^Judg- 
ments  against  Municipal  Corporations — Statute  in   relation   to 
Costs.]    An  appeal  does  not  lie  to  this  Court  frcmi  an  order  of  the 
Supreme  Court  adjudicating  costs. 

The  law  of  1859  (ch.  262,  §  2),  providing  that  no  costs,  fees,  dis- 
bursements, or  allowance  shall  be  recovered  or  inserted  in  any 
judgment  against  municipal  corporations,  unless  the  claim  upon 
which  such  judgment  is  founded  shall  have  been  presented  for 
payment  to  the  chief  fiscal  officer  of  such  corporation  before  the 
commencement  of  an  action  thereon,  does  not  apply  to  a  cause  of 
action  arising  ex  delicto. 

McClure  v.  Supervisors  of  Niagara  Co 275 

2.  PRACTICE — Referee's  Report — Findings  of  Fact.]    An  exception 

that  a  referee  has  not  found  specifically  upon  certain  questions  of 
fact  is  not  well  taken.  A  referee  is  required  to  find  upon  issues 
only,  and  not  upon  evidence. 

WiLTSiE  V.  Eaddie 481 

Amendment     of     Complaint — Foreclosure — Original 

Contract — Usury — Subsequent   Taint    : 308 

See  Foreclosure.    1. 

CHANCERY— Res  ad  judicata..  Statute  of  Uses  and 

Trusts — Motion  to  compel  Purchaser  to  take  Title — Partition — 

Jurisdiction   50 

See  Partition. 
Findings  of  Fact — Foreclosure — Building  Associa- 
tions— Usury    311 

See  Forecxosure. 

3.  ON    AFFEAl^-Undertaking'-Surety-'Liability 

on  Affirmance  as  to  one  Defendant.]  The  conditions  of  an  under- 
taking on  an  appeal  from  a  judgment  against  two  Defendants, 
Appellants,  being  that  the  sureties  should  be  liable  on  condition 
that  the  judgment  on  appeal  should  be  affirmed  and  the  judg- 
ment on  appeal  was  affirmed,  as  to  one  of  the  Defendants,  and 
reversed  as  to  the  other.  Held,  that  the  sureties  were  liable  the 
same  as  though  the  judgment  had  been  affrmed  as  to  both. 

Seacord  v.  Warrin   319 

Judgment  and  Report  of  Sale — Amendment  nunc  pro 

tunc — Foreclosure    409 

See  Foreclosure.    2. 
PRESUMPTIVE  NEGLIGENCE— Common  Carrier— Shipping  Re- 
ceipt— Evidence    103 

See  Common  Carrier. 
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PRESUMPTION— Evidence— Knowledge  of  Contract— Liability  of 

Third  Party 192 

See  Evidence.    2. 
PRESUMPTIONS— Quo  Warranto— Religious  Corporations— Elec- 
tion of  Officers  154 

See  Religious  Corporations.  ' 

PRINCIPAL  AND  AGENT  —  Corporation  —  Director  —  Notice.  ] 
Wherever  the  very  act  of  the  agent  is  authorized  by  the  terms  of 
the  power,  and  the  act  is  in  itself  warranted  by  the  terms  used, 
such  act  is  binding  on  the  principal  as  to  all  persons  dealing  in 
good  faith  with  the  agent.  In  such  case  the  apparent  authority  is 
the  real  authority. 

Notice  to  a  director  of  a  bank  that  a  note  discounted  by  the 
bank  is  an  accommodation  note,  is  notice  to  the  bank  only  in 
cases  where  the  director  was  acting  as  the  agent  of  the  bank  at  the 
time  of  the  notice. 

It  is  upon  the  principle  that  the  agent  stands  in  the  stead  of  the 
principal  only  while  acting  as  his  agent. 

Westfield  Bank  v.  Cornen 442 

PRINCIPAL  AND  AGENT— Consignment— Insurance  by  Consignee 

— ^Ratification  by  Consignor — Non-liability  to  Insure 336 

See  Consignment. 
Expulsion  of  Passenger  from  Car — Ob- 
ligations to  Indemnify — Former  Judgment  as  Evidence — Note  of 

Surety  in   Satisfaction    249 

See  Expulsion.* 
SURETY— Execution— Sale    in    Good    Faith- 
Consideration — Liability    314 

See  Execution.    3. 
PROOF,  PAROL,  OF  ENDORSEMENT— Lost  Note— Conflict  of 

Evidence — Declarations  in  Absence  of  Defendant 116 

See  Evidence.    1. 
PROMISE,  BREACH  OF— Evidence— Mitigation— Conduct  of  Plain- 
tiff        447 

See  Breach  of  Promise. 
PROMISSORY  ^OTE—Payment—New  Note-^PUading^Answer 
— Counterclaim.]  The  giving  of  a  new  note  by  one  of  two  joint 
and  several  makers,  intended  as  a  provision  for  the  payment  of 
their  former  note,  not  agreed  to  be  taken  as  payment  and  not  in 
fact  paid,  constitutes  no  defence  to  an  action  upon  the  original 
note. 

Bates  v.  Rosekrans   332 

2.  Failure  of  Collector  to  Protest — Liability.] 

Where  the  American  Express  Company  had  undertaken  to  present 
a  promissory  note  to  the  maker  thereof  for  payment,  or  procure 
it  to  be  protested,  and  neglected  or  refused  so  to  do,  by  means  of 
which  one  of  the  endorsers  of  such  note  was  discharged  from  his 
liability  as  endorser,  held,  that  the  Express  Company  was  liable 
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for  such  omission  to  present  the  note  for  payment  and  procure  it 
to  be  protested. 

COGHLAN    V.    DiNSMORE    3S6 

3.  Usury—Bond  fide  Holder.]    It  is  not  usuri 

ous  for  an  agent  of  the  maker  of  a  promissory  note,  or  one  acting 
as  such,  to  procure  the  note  of  his  principal  to  be  discounted  at  a 
lawful  rate  of  interest,  and,  without  any  agreement  to  that  effect, 
to  return  a  portion  of  the  proceeds  of  such  note,  paying  over  the 
balance. 

Whether  the  agent  discounted  the  note  for  his  principal  at  a 
usurious  rate  before  procuring  it  to  be  discounted  at  the  bank  is  a 
question  of  fact  to  be  ascertained  by  the  jury,  and  not  to  be  as- 
sumed by  the  Court  on  a  trial  before  jury. 

Chatham  Bank  v,  Betts  400 

PROPERTY  IN  AGENT,  SPECIAL— Larceny— -Requirements  in  an 

Indictment — ^Jurors'  Challenge — Interest 32 

See  Ikdictment. 
PROTEST,  Failure  of  Collector  of  Promissory  Note  to— Liability. ...    386 
See  PioMissoKY  Note.    2. 

PROVINCE  OF  COURT— Insanity— Findings  of  Jury 214 

See  Insanfty. 
PROVISIONAL  REMEDIES— .4iT«^—/«</^m^iif  defined.]  An 
order  of  arrest  in  a  proper  case  may  be  made  during  the  progress 
of  a  trial,  and  before  a  final  judgment  settling  the  rights  of  the 
parties  thereto.  But  a  judgment  so  modified  as  that  an  execution 
cannot  be  issued  to  enforce  it,  until  after  further  adjudication,  is 
not  such  a  judgment  as  will  prevent  the  making  of  the  order  of 
arrest  as  one  of  the  provisional  remedies  which  may  be  necessary 
for  the  security  of  the  Plaintiff. 

Where  a  judgment  had  been  entered  on  the  default  of  one  of  the 
Defendants,  and  such  Defendant  subsequently  appeared  by  attor- 
ney and  procured  an  order  for  him  to  serve  Plaintiffs  with  an 
answer  within  ten  days,  and  the  judgment  by  default  to  stand  as 
security,  held,  that  the  judgment  so  modified  was  not  such  a  judg- 
ment as  to  prevent  the  granting  of  an  order  for  the  arrest  of  De- 
fendant pending  the  trial  upon  the  issue  raised  by  his  answer. 

MoTT  V.  Union  Bank  291 

PURCHASER,  BONA  FIDE— Fraudulent  Vendor  115 

See  Fraudulent  Vendor. 

Sale  and  Delivery — Title  in  Vendor — 

Fraud  of  Vendor   184 

See  Sale  and  Delivery. 

INTENDED,  Advances  made  in  Good  Faith  to— Bill 

Lading    366 

See  Bill  of  Lading. 

TO  TAKE  TITLE,  MOTION  TO  COMPEI^Par- 

tition — ^Jurisdiction — Chancery  Practice — ^Res  ad  judicata — Statute 

of  Uses  and  Trusts  50 

See  Partition. 
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PUBLIC  OFFICERS— Surety—Bond— Enlargement  of  Duties— Dis- 
charge        363 

See  Bond. 

Q 
QUO   WARRANTO— Presumptions— Religious   Corporations— Elec- 
tion of  Ofiicers 154 

See  Reugious  Corporations. 

R 

RATE  OF  DISCOUNT,  CUSTOMARY— Bill  of  Exchange— Usury 

— Acceptance  by  Drawee   302 

See  Bill  of  Exchange. 
RATIFICATION  BY  CONSIGNOR  of  Insurance  of  Consignment 

by  Consignee — Principal  and  Agent — Non-liability  to  Insure 336 

See  Consignment. 
REAL  ESTATE^Contract  for  Sale— Meeting  of  Minds— Equity...  43S 

See  Contract.  .3. 
SALE  OF— Contract  Voidable— Election  of  Ven- 
dor        369 

See  Contract.    4. 
RECEIPT,  EXPLANATION  OR  CONTRADICTION  OF— Pay- 
ment by  Note — Parol  Evidence — Fraud 245 

See  Parol  Evidence. 
RECEIPT,  SHIPPING— Presumptive  Negligence— Common  Carrier 

—Evidence    103 

See  Common  Carrier.  . 

REFEREE'S  REPORT— Practice-Findings  of  Fact 481 

See  Practice. 
REFERENCES,  CONDITIONAL— General  Assignment— Composi- 
tion Deed — Coercion — ^Fraud   80 

See  General  Assignment. 
RELATOR — Mandamus — Board  of  Assessors — County  Treasurer — 

Judicial  and  Ministerial  Offices — Assessment  Rolls 261 

See  Board  of  Assessors. 
RELIGIOUS  CORPORATIONS— £/^cfi(»i  of  OMcers—Quo  war- 
ranto— Presumptions.]  In  an  action  in  the  nature  of  a  quo  war- 
ranto, those  who  hold  the  certificate  of  election  to  the  office,  and 
who  are  in  possession  of  the  office,  are  to  be  presumed  rightfully 
and  legally  in  possession.  The  presumptions  are  that  the  presiding 
officer  did  his  duty  in  receiving  the  votes,  counting  them,  and  giv- 
ing the  certificate  of  election.  To  overcome  this  presumption,  the 
Relator  must  show  by  proper  evidence  the  contrary  to  be  true,  &c. 

Lanchantin  V,  Lacoste  154 

REMAINDER— Issue— Will— Devise— Children  and  Grandchildren..    412 
See  Will.    Z 

REMEDIES,  PROVISIONAL— Arrest— Judgment  Defined 291 

See  Provisional  Remedies. 
REBUTTAL— Plaintiff's  Evidence  of  Cost— Trover  and  Conversion 

—Evidence  of  Value  328 

See  Trover.    2. 
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RENEWAL  OF  CHATTEL  MORTGAGE-FiHng— Non-residence .     110 
See  Chattel  Mortgage. 

RENT,  COVENANT  TO  PAY— Lease-Assignment 399 

See  Lease. 
REPRESENTATIONS,    FRAUDULENT— Third    Party— Evidence 

of  Intent  to  Defraud 295 

See  Fraudulent  Representations. 

REPORT  OF  REFEREE— Practice— Findings  of  Fact 481 

See  Practice. 

SALE  AND  JUDGMENT— Practice— Amendment  nunc 

pro  tunc — ^Foreclosure   409 

See  Foreclosure.    2. 
RES  ADJUDICAT A— Statute  of  Uses  and  Trusts— Motion  to  com- 
pel  Purchaser  to  take  Title — Partition — ^Jurisdiction — Chancery 

Practice  50 

See  Partition. 
RIGHT,  STATUTORY— Assignment  of  Courts  and  Judges— Place 

of  holding  Court — ^Adjournment  of  Term 177 

See  Statutory  Right. 
REQUIREMENTS    IN    AN    INDICTMENT  —  Larceny  —  Special 

Property  in  Agent— Jurors*  Challege — Interest 32 

See  Indictment. 
ROAD,  APPLICATION  FOR  NEW— Powers  and  Duties  of  Com- 
missioners of  Highways — Mandamus 358 

See  Mandamus.    2. 

ROADS,  PLANK— Turnpikes— Powers  of  Inspectors 76 

See  Plank  Roads. 
ROAD.  TITLE  TO  CLOSED— Ejectment— Adjacent  Owners— Colo- 
nial Laws  209 

See  Ejectment.    2. 

S 

SALE  AND  DELIVERY— rf//<  in  Vendors-Bond,  fide  Purchaser-- 
Fraud  of  Vendor.]  A  contract  to  build  and  deliver  railroad  cars 
to  Plaintiffs  at  certain  times  and  places,  &c.,  does  not  vest  the  title 
to  such  cars  in  Plaintiffs  until  such  cars  are  delivered  and  ac- 
cepted. 

A  sale  and  delivery  of  such  cars  to  a  party  purchasing  in  good 
faith,  before  delivery  to  Plaintiffs,  transfer  to  the  vendee  a  good 
.    title. 

A  subsequent  payment  for  such  cars  by  Plaintiffs,  on  the  fraud- 
ti]:ent  representations  of  the  maker  of  the  cars  as  to  the  com- 
pletion and  delivery  of  the  same  according  to  the  terms  of  the 
contract,  will  give  them  no  title  as  against  a  bona  fide  purchaser. 

Ohio  and  Mississippi  R.  R,  Co.  v.  Kasson IS* 

SALES  BY  BROKERS,  State  Tax  on— Statute  of  1866— Construc- 
tion. 

People  v.  Moring 522 
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SALE  OF  REAL  ESTATE,  CONTRACT  FOR— Meeting  of  Minds 

— Equity    435 

See  Contract.    3. 

IN  GOOD  FAITH— Execution— -Principal  and  Surety— Con- 
sideration— ^Liability  314 

See  Execution.    3. 

JUDGMENT    AND    REPORT    OF— Practice-Amendment 

nunc  pro  tunc — Foreclosure 409 

See  Foreclosure    2. 

JUDICIAL — Election  Day — Statute,  Construction  of — ^Specific 

Performance — Constructive  Fraud  19 

See  Constructive  Fraud. 

OF  REAL  ESTATE— Contract  Voidable— Election  of  Vendor    369 

See  Contract.    4. 
OF  VESSEL,  CONTRACT  FOR— Breaclv-Measure  of  Dam- 
age      382 

See  Contract.    S. 
SATISFACTION,  NOTE  OF  SURETY  IN— Expulsion  of  Passen- 
ger from  Car — Principal  and  Agent — Obligation  to  Indemnify — 

Former  Judgment  as  Evidence 249 

See  Expulsion. 
SAVINGS  BANKS— State  Taxation— Act  of  1866— Surplus— United 

States  Securities — Exemption 473 

See  State  Taxation. 
SECURITIES,  UNITED  STATES— Certificates  of  Indebtedness  not 

Exempt  from  Local  Taxes 124 

See  UNriED  States  Securities.    1. 
SECURITIES,  UNITED  STATES— Exemption— State  Taxation- 
Savings  Banks — ^Act  of  1866— Surplus 473 

See  State  Taxation. 

Legal  Tender  Notes  not  Exempt 

from  Local  Taxes 136 

See  United  States  Securities.    2. 
SEPARATE  ESTATE— Married  Women— Liability— Deficiency  on 

Foreclosure— Contracts— Statutes  of  1848  and  1849 69 

See  Married  Women. 
SERVICE— Order  to  Show  Cause— Specific  Performance— Judgment 

— Contempt  266 

See  Specific  Performance. 
SET-OFF,  STATUTE  AS  TO— General  Assignment— Obligation  of 

Assignor    464 

See  Statute  as  to  Set-off. 
SEVERANCE— Joint  Demand— Consent  of  Debtor— Statute  of  Limi- 
tations        230 

See  Joint  Demand. 

SHERIFFS  LIABILITY  for  Non-return  of  Execution 278 

See  Execution,    1. 
SHIPPING  RECEIPT— Presumptive  Negligence— Common  Carrier 

Evidence    103 

See  Common  Carrier. 


568  INDEX. 

PAGE 

SPECIAL  AND  COMMON  CARRIERS-Distinction  Defined 39S 

See  Common  and  Special  Caruers. 
SPECIFIC  PERFORMANCE— /¥</|:m<r«/  —  Contempt  —  Order  to 
show  cause — Service.]  In  an  action  to  compel  a  specific  perfonn- 
ance  of  an  agreement,  when  an  order  has  been  made  requiring  the 
party,  at  a  certain  time  and  place,  to  make  out  the  necessary  con- 
veyance, &c,  and  the  party  has  failed  to  comply  with  such  order, 
a  further  order  to  such  party,  to  appear  and  show  cause  why  he 
should  not  be  proceeded  against  as  for  a  contempt,  is  a  proceeding 
in  such  action;  and  service  of  such  order  is  well  made  upon  the 
attorney  of  such  party  in  such  actions. 

There  is  a  distinction  between  proceedings  against  a  party  for 
a  criminal  contempt,  and  proceedings  as  for  a  contempt  for  the 
purpose  of  enforcing  any  civil  right  or  remedy. 

Pitt  v,  Davison 26S 

Constructive  Fraud — ^Judicial  Sale — 

Election  Day — Statute,  Construction  of 1^ 

See  Constructive  Fraud. 

Contract — Party- wall — Easement 146 

See  Contract.    1. 

SPECIAL  PROPERTY  IN  AGENT— Larceny— Requirement  in  an 

Indictment — Jurors'  Challenge — Interest  2Z 

See  Indictment. 
oTATE  OF  CIVIL  WAR— Historical  Facts  as  Evidence— Marine  In- 
surance— Exceptions  in  Policy 159' 

See  Marine  Insurance. 

TAX  ON  SALES  BY  BROKERS— Statute  of  1866-Con- 

struction. 

People  v.  Moring S22 

STATE  TAXATION— 5-awff^j  Banks—Act  of  1B66-Surplus—U.  S. 
Securities — Exemption,]  The  seventh  section  of  the  act  of  1866 
(vol.  2,  p.  1647)  provides  for  the  taxation  of  the  franchises  of 
savings  banks,  or  institutions;  and  provides  a  means  by  which  to 
determine  the  amount  upon  which  they  are  to  be  taxed,  to  wit,  not 
exceeding  the  surplus  earned  and  owned  by  such  institutions. 

Monroe  County  Savings  Bank  v.  City  of  Rochester 473^ 

STATUTES  OF  1848  AND  1849^-Contracts— Married  Women- 
Separate  Estate — Liability — Deficiency  on  Foreclosure 69* 

See  Married  Women. 
STATUTE  AS  TO  SET -OFF— General  Assignment— Obligation  of 
Assignor.]  Where  an  action  is  brought  by  an  assignee  for  the 
benefit  of  creditors,  upon  claims  of  the  assignor  against  Defend- 
ants, such  Defendants  cannot  set  off  on  trial  a  demand  evidenced 
by  a  promissory  note  not  due  at  the  time  of  the  assignment. 

Under  the  Code,  in  an  action  brought  by  an  assignee,  the  De- 
fendant can  set  off  no  demand  against  the  assignor  which  was  not 
the  subject  of  a  legal  set-off  at  the  time  of  the  assignment 

Martin  v.  Kunzmuller. 464 
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CONSTRUCTION  OF— Election  Day— Judicial  Sale- 
Specific   Performance — Constructive  Fraud 19 

See  CoNSTKUCTiVE  Fraud. 

IN  RELATION  TO  COSTS— Practice-Adjustment  of 


Costs — ^Judgment   against   Municipal   Corporations — Non-appeal- 
able Order  27S 

See  Practice.    1. 
OF  FRAUDS— Parol  Agreement— Consideration 95 


See  Parol  AcausEMENT. 

OF  LIMITATIONS— Joint  Demand— Severance— Con- 


sent of  Debtor 230 

See  Joint  Demand. 

OF  USES  AND  TRUSTS— Motion  to  compel  Purchaser 


to   take   Title — Partition — ^Jurisdiction — Chancery   Practice — Res 

adjudicata  5Q 

See  Partition. 

RELATIVE  TO  BEQUESTS— Construction  of  Will- 


Life  Estate— Estate  in  Fee 485 

See  Will.    1. 
STATUTORY    EXEMPTION    FROM    EXECUTION— Team    of 

Householders — ^Joint  Debtors  and  Owners 502 

See  Execution.    2. 

RIGHT — Assignment  of  Courts  and  Judges — Place  of 

holding  Court — Adjournment  of  Term.]  The  Court  of  Oyer  and 
Terminer  cannot  lawfully  be  held  at  any  place  other  than  that 
determined  upon  by  the  Judges  of  the  Supreme  Court  communi- 
cated to  the  Secretary  of  State,  and  published  in  the  State  paper, 
in  pursuance  of  the  statute  in  such  case  made  and  provided. 
A  trial  and  conviction  of  a  person  of  a  felony  at  a  Court  held  in 
the  town  of  Bedford,  when  White  Plains  is  the  place  legally  desig- 
nated for  holding  such  Court,  is  without  authority  and  erroneous. 

Northrup  V.   People 177 

SUBSEQUENT  TAINT  OF  USURY— Original  Contract— Foreclo- 
sure— Practice — Amendment  of  Complaint 30& 

See  Foreclosure.    1. 
SURETY  AND   PRINCIPAI^Execution— Sale  in   Good  Faith- 
Consideration — Liability    314 

See  Execution.    3. 

Bond — Public  Officers — Enlargement  of  Duties — Discharge    363 

See  Bond. 
NOTE  OF,  IN  SATISFACTION— Expulsion  of  Passen- 
ger from  Car — Principal  and  Agent — Obligation  to  Indemnify — 

Former  Judgment  as  Evidence 249 

See  Expulsion. 

Undertaking — Liability  on  Affirmance  as  to  one  Defendant 

— Practice  on  Appeal 319 

See  Practice.    3. 
SUPERVISORS,  BOARDS  OF— Appointment  of  County  Papers- 
Mandamus    390 

See  Mandamus.    1. 
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SURPLUS— United    States    Securities— Exemption— Act   of    1866— 

State   Taxation— Savings   Banks 473 

See  State  Taxation. 

T 

TAXATION^Powers  of  Legislature— Municipal  OMcers,]  The 
people  have  not  ordained  that  taxation  shall  be  general,  so  as  to 
embrace  all  persons  or  all  taxable  persons  within  the  State,  or 
within  any  district  or  territorial  division  of  the  State,  nor  have 
they  forbidden  that  it  shall  be  apportioned  according  to  the  bene- 
fits which  each  taxpayer  is  supposed  to  receive  from  the  object  on 
which  the  tax  is  expended. 

The  Legislature  have  authority  to  authorize  a  city  to  make  an 
apportionment  of  a  tax  upon  the  profits  of  persons  benefited  by 
an  improvement  made,  and  for  which  the  money  had  been  ex- 
pended, even  though  the  city  had  paid  for  the  improvement,  and 
sought  to  raise  the  money  by  a  tax  to  reimburse  the  corporation. 
Howell  v.  City  of  Buffalo SOS 

STATE— Savings  Banks— Act  of  1866— Surplus- 
United  States  Securities — Exemption 473 

See  State  Taxation. 
TAXES,  LOCAL.  CERTIFICATES  OF  INDEBTEDNESS  not  Ex- 
empt from — United  States  Securities 124 

See  United  States  Securities.    1. 

LEGAL  TENDER  NOTES  not  Exempt  from— 

United  States  Securities 136 

See  United  States  Securities.    2. 
TAX  ON  SALES  BY  BROKERS,  STATE— Statute  of  1866— Con- 
struction. 

People  v.  Moring S22 

TAINT  OF  USURY,  SUBSEQUENT— Original  Contract— Fore- 
closure— Practice — Amendment  of  Complaint 308 

See  Foreclosure.    1. 
TERM  OF  COURT,  ADJOURNMENT  OF— Statutory  Right— As- 
signment of  Courts  and  Judges— Place  of  holding  Court 177 

See  Statutory  Right. 
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TENANTS  IN  COMMON— Trespass— Joinder  of  Parties— De- 
murrer— Answer    239 

See  Trespass. 
TENDER  NOT  NECESSARY  when  it  is  an  idle  Ceremony— Con- 
dition precedent— Contract— Construction   195 

See  Condition  Precedent. 
TESTIMONY,  NOTES  OF— Evidence— Measure  of  Damages— In- 
juries causing  Death 1 

See  Injuries. 
TEAM  OF  HOUSEHOLDERS— Joint  Debtors  and  Owners— Exe- 
cution—Sututory  Exemption    502 

See  Execution.    2. 
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TITLE  IN  VENDOR— Sale  and  Delivery— Bona  fide  Purchaser- 
Fraud  of  Vendor 184 

See  Sau  and  Delivery. 

MOTION  TO  COMPEL  PURCHASER  TO  TAKE— Par- 
tition— ^Jurisdiction — Chancery  Practice — ^Res  adjudicata — Statute 

of  Uses  and  Trusts 50 

See  Partition. 

PARAMOUNT — Evidence    of — Ejectment — Description    of 

Lands — ^Variance   ^ 404 

See  Ejectment.    1. 

TO  CLOSED  ROAI>— Ejectment— Adjacent  Owners— Colo- 
nial Laws  209 

See  Ejectment.    2. 
TREASURER,  COUNTY— Board  of  Assessors— Judicial  and  Minis- 
terial Officers — Assessment  Roll — Mandamus — Relator 261 

See  Board  of  Assessors. 
TRESPASS — Tenants  in  common — Joinder  of  parties — Demurrer — 
Answer.]  ^  In  an  action  to  recover  damages  for  an  injury  done  to 
the  possession  of  lands  held  by  tenants  in  common,  all  co-tenants 
must  be  joined  as  parties  Plaintiff,  &c. 

If  in  such  action  there  is  a  non-joinder  of  parties  Plaintiff, 
which  appears  upon  the  face  of  the  complaint,  advantage  thereof 
can  only  be  taken  by  demurrer. 

Where,  in  such  case,  a  demurrer  is  interposed,  and  is  over- 
ruled by  the  Court,  the  Defendant  should  appeal;  if  he  answer, 
he  abandons  his  demurrer,  and  cannot  afterward  have  the  benefit 
of  it  on  appeal. 

To  set  up  by  answer  a  defence  which  the  Code  requires  to  be 
by  demurrer  is  a  nullity,  and  cannot  be  made  available. 

Depuy  v.  Strong 239 

TROVER  AND  CONVERSION— BtV/j  and  Coin^Emhezslement.] 
In  an  action  to  recover  damages  for  money  of  Plaintiffs  em- 
bezzled by  Defendant,  it  is  not  necessary  to  prove  the  specific 
money  in  gold  or  bank  bills  embezzled  to  entitle  the  Plaintiff  to 
recover.  It  is  sufficient  to  show  the  money  taken  to  be  the  Plain- 
tiffs money;  also  the  amount  taken,  and  the  felonious  taking  of  it 
by  Defendant 

Money  is  as  much  the  subject  of  conversion  as  any  other  de- 
scription of  personal  chattels.  The  admission  by  the  Defendant 
that  the  money  was  the  property  of  the  Plaintiff,  and  that  he  had 
taken  a  certain  amount,  furnished  sufficient  evidence  to  entitle  the 
Plaintiff  to  recover. 

Gordon  v.  Hostetter 375 

2.  TROVER  AND  CONVERSION— £z;iVf^nc^  of  Value— Plaintiff's 
Evidence  of  Cost— Rebuttal]  When  the  Plaintiff  attempts  to 
establish  the  value  of  property  converted  by  his  own  mere  opinion 
of  value  under  oath,  it  is  competent  to  show  that  at  two  sales  of 
the  property  prior  to  the  commencement  of  the  action  a  much 
less  value  was  attached  to  it 
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It  is  also  competent  to  show  the  value  of  other  articles  included 
in  the  bill  of  purchase,  for  the  purpose  of  showing  the  estimated 
value  of  the  property  converted  at  the  time  of  its  purchase  by  the 
Plaintiff. 

Wells  v.  Kxlsey 32B- 

TRUST— Incorporation^Director.]  One  holding  a  position  of  trust 
cannot  use  it  to  promote  his  individual  interest  by  buying,  selling, 
or  in  any  manner  disposing  of  the  trust  property  committed  to 
his  care. 

A  director  of  a  plank-road  company,  who  is  likewise  the  secre- 
tary and  treasurer  of  the  company,  cannot,  as  director,  vote  him- 
self extra  compensation  as  secretary  and  treasurer,  without  in- 
fringing the  above  principle. 

Butts  v.  Wood 432" 

EFFECT  OF— Freight  Money-— Charterers— Payment  to  one 

of  two  Claimants 235 

See  Freight  Money. 
TRUSTS,  STATUTE  OF  USES  AND--Motion  to  compel  Pur- 
chaser to  take  Title — Partition— Jurisdiction — Chancery  Practice 

—Res  adjudicata   SO 

See  Partition. 
THIRD  PARTY— Fraudulent  Representations— Evidence  of  Intent 

to  Defraud  295 

Sec  Fraudulent  Representations. 

LIABILITY  OF  — Evidence— Presumption— Knowl- 
edge of  Contract 192 

See  Evidence.    2. 

TURNPIKES— Plank-roads— Powers  of  Inspectors 76 

See  Plank  Roads. 
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UNITER  STATES  SECURITIES— C^rftVifa/«  of  Indebtedness  not 
exempt  from  local  Taxes.]  Certificates  of  indebtedness,  issued  in 
pursuance  of  the  Act  of  Congress  of  March  1,  1862,  are  not  ex- 
empt from  taxation  by  State  or  municipal  authority. 

A  Congressional  declaration  of  exemption  from  taxation  adds 
no  force  to  that  which  is  the  subject  of  constitutional  exemption. 
Whatever  subject  is  constitutionally  exempt  from  taxation,  is  so 
without  legislative  declaration,  and  a  legislative  declaration  of 
exemption  of  subjects  not  constitutionally  exempted,  is  of  no 
validity. 

National  Broadway  Bank  v.  Mayor,  &c 124- 

2.  Legal  Tender  Notes  not  Ex- 
empt from  Local  Taxes.]  Legal  Tender  Notes,  issued  under  the 
Act  of  Congress  of  February  25,  1862,  are  not  exempt  from  State 
or  Municipal  Taxation. 

Bank  op  New  York  v.  Supervisors  op  New  Yokk 136 
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UNITED  STATES  SECURITIES— Exemption— State  Taxation- 
Savings  Banks — Act  of  1866— Surplus 473 

See  State  Taxation. 
USURY — Bill    of    Exchange — Acceptance    by    Drawee — Customary 

Rate  of  Discount 302 

See  Bill  of  Exchange. 

Foreclosure — Building  Associations — Practice — Findings  of 

Fact  ^11 

Sec  Foreclosure.    3. 

Promissory  Note — Bona  fide  Holder 4©0 

See  Promissory  Note.    3. 
UNDERTAKINGr-Practice  on  Appeal— Surety— Liability  on  Affirm- 
ance as  to  one  Defendant 319 

See  Practice.    3. 
USES  AND  TRUSTS,  STATUTE  OF— Motion  to  Compel  Pur- 
chaser to  take  Title — Partition — ^Jurisdiction — Chancery  Practice 

— ^Res  adjudicata   50 

See  Partition. 

V 

VALUE,  EVIDENCE  OF— Trover  and  Conversion— Plaintiff's  Evi- 
dence of  Cost— Rebuttal 328 

See  Trover.    2. 
VARIANCE   IN    DESCRIPTION   OF   LANDS— Ejectment— Evi- 
dence of  Paramount  Title 404 

See  Ejectment.    1. 
VENDOR,  ELECTION  OF— Contract  for  Sale  of  Real  Estate  Void- 
able        369 

See  Contract.    4. 

FRAUDULENT— Bona  fide  Purchaser 1  IS 

See  Fraudulent  Vendor. 

TITLE  IN— Sale  and  Delivery— Bona  fide  Purchaser- 
Fraud  of  Vendor 184 

See  Sale  and  Delivery. 
VESSEL,  ABANDONMENT  OF  WRECKED,  TO  INSURERS— 
Wharfage — Liability — Damage    for    Obstructing    Wharves    and 

Piers    279 

See  Wharfage. 

CONTRACT  FOR  SALE  OF— Breach— Measure  oi  Dam- 
age      382 

See  Contract.    S. 

MASTER    OF— Contract    for    Services— Lien— Condition 

Precedent    450 

See  Master  of  Vessel. 

Charterers — Freight  Money — Payment  to 

one  of  two  Gaimants — Effect  of  Trust 235 

See  Freight  Money. 
VOIDABLE  CONTRACT— Sale  of  Real  Estate— Election  of  Vendor    369 

See  Contract.    4. 
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WALL,  PARTY— Easement— Contract— Specific  Performance 146 

See  Contract.    1. 
WAR,  STATE  OF  CIVIL— Historical  Facts  as  Evidence— Marine 

Insurance — Exceptions  in  Policy 159 

See  Marine  Insurance. 
WHARFAGEr-Abandonment  of  Wrecked  Vessel  to  Insurers— Lia- 
bility^Damage  for  Obstructing  Wharves  and  P%ers.\  When  a 
vessel,  lying  at  a  wharf  in  the  city  of  New  York,  takes  fire  and 
sinks  to  the  bottom,  and  is  then  and  there  abandoned  to  the  in- 
surers, who  accept  the  abandonihent,  they  do  not  thereby  incur  any 
responsibility  for  the  obstruction  occasioned  by  the  sinking  of 
such  vessel,  nor  are  they  under  any  obligation  to  the  public  to  re- 
move the  same. 

No  action  can  be  maintained  by  a  lessee  of  the  corporation 
entitled  to  wharfage  or  shippage  against  the  underwriters  for 
damages  occasioned  by  such  obstruction  by  the  sinking  of  the 
vessel. 

Taylor  v,  Atlantic  Mutual  Insurance  Co 279 

WHARF,  LESSEES  OF— Possession— Damages— Negligence 98 

See  Lessees. 
WILL,  CONSTRUCTION  OF— Life  Estate— Estate  in  Fee— Statute 
relative  to  Bequests. 

Harris  v.  American  Bible  Sooety 485 

2.  Devise  —  Remainder  —  Issue — Children  and  Grandchildren.] 

The  testator  gave  certain  property  to  his  daughter,  Mrs.  Prowitt, 
during  her  life,  and,  after  her  death,  "to  such  children  as  should 
be  living  at  the  time  of  her  death."  Held,  under  the  circum- 
stances of  the  case,  that  this  expression  was  not  limited  in  its 
effect  to  the  immediate  offspring  of  Mrs.  Prowitt,  but  included 
remoter  descendants  or  grandchildren. 

The  expression  "chidren  then  living*'  may  mean  "lawful  issue,'' 
or  remoter  descendants,  if  such  was  the  intention  of  the  testator, 
to  be  gathered  from  other  parts  of  his  will.  In  the  case  of  a  con- 
tingent future  gift  to  the  children  of  a  first  taker,  followed  by  a 
limitation  over  for  want  of  such,  the  presumption  is  in  favor  of 
the  first  taker's  posterity,  to  his  remoter  descendants,  in  prefer- 
ence to  the  donee  over. 

Prowitt  v.  Robinson 412 

WOMEN,    MARRIED— Separate    Estate— Liability— Deficiency    on 

Foreclosure— Contracts— Statutes  of  1848  and  1849 69 

See  Married  Women. 
WRECKED  VESSEL,  ABANDONMENT  OF,  TO  INSURERS— 
Wharfage — ^Liability —  Damages  for  Obstructing  Wharves  and 

Piers    279 

See  Wharfage. 
WRITTEN  INSTRUMENT,  NoHce  to  Produce— Parol  Evidence- 
Pleadings. 

Howell  v.  Huyck 202 
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